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,  FEbERAL  pVEflSIGHT  OF  PRIVAT|/t»HIL7('NtHROI»Y 

j        .  y^diiffd  Gins6ufg,*'^  l^^e  R.  MarJ<s  ^  and  Ronald  P.  i!^rtheim"f 

Introduction  .  ' 

Arrierican  philanthropy  disposes  of  more  than  $25  bjllion  annually.  It  generates 
•countless  hours  6f  volunteer,  manpower.  It  encompasses  all  religious  activity.  His- 
torically It  has  assuTfted  major  responsibilities  in  areas  such  as.fi^cation,  health,  the 
*perfortping  .atts,  poverty,  and  medical  research.- Professional  rUnd  raising  is  big 
business.  "Nevertheless,  little  thought  has  been  given  to  the,  role  of  the  federal 
.  government  in  regulating  and  assisting  philanthropy,^  or  in  regulating  interstate 
charitable  solicitations.  As  wijh  many  other  private  activities,  the  rolt  of  the  federal 
government  has  ev^SlhNed  ^from  the  underlying  premises  of  laissez  faire  and  the 
efficacy  of  action  by  tf)j^  states.  ' . 

Vyith  the"* adoption  of  the  first  federal  income  tax  law  in  1894,  it  became  neces-  ^ 
sary  to  specify  whaf  organizations  would  "be  exempt  from  the  t^x."^  ,Tne  tax  la>ys 
,  having  provided  the  original  nexus  between  the  federal  government  and  philah-  . 
.thropy,  the  Internal  Revenue  Codes  has  become  ~  more  by  accretion  that  by  design 
^  s—  the  principal  vehicle  for'federal  oversight  of  philanthropy.  ^. 
i«  ^  It  is  against  this  background  that  the  Commission  on  Private  f^hilanthropy  and 
Public  Needs  commissioned  this  study  olobe  present  relationships  tjetween  the 
^  federal  government  and  private  philanthropy  "and  what  cK?n^^,  if  any,  might  bey 
made.  The  study  is  especially  timely  because  we  h^v,e  ngw^s?d  iive  year^  of  ex- 
perience with,  the  Tax  Reform  Act/»f  1969;  the  fed^r|l/|p'v|?hnfient  is  now  giving 
^  considera^tion^  to  federal  legislation  to 'regulate  inters^te  charitable  solicitations; 
legislation  has  recently  been  enacted  to  create  within  thej^ernal  Revenue  Service  a 
new  Assistant  Commissioner  for  Employee  Plans*  and  Exempt  Organizations;  and 
proposals  have  been  made  to  transfer  responsibilUy '  for  philanthropy  from  the 
Internal  Revenue  Service  to  a  new  agency. 

Over  20  categories  of  organizations  are  exempt  from  federal  income  tax.  but 
only  one  is,  considered  here^  organizations  that  are  .exempt  under  section  5pi  (c)(3) 
of  the  Internal  Revenue  Code,  which  exempts  fro^n  federal  income  taxation. 

Corporations,  and  ayny  community  chest,  fund,  or  foundafion,  organized  and 
operated  exclusively,  for  religious,  charitable,  scientific,  testing  for  public 
safety,  literary,  or  educational  purposes^  or  for  the  prevention  of  cruelty  tcT 
children  pr  animals,  •^no  part  of  the  net^arnings  of  which  inures  to  the  benefit 
of  any  private  shareholder  or  in'dividual,  no  substantial  part  of  the  activities  of 
which  is  carrying  on  propaganda,, or  otherwise  attempting  to  influence  legisla-^ 
tidn,  and  which  do6s  nt^t  participate  in,  or  intervene  in  (including  the  publish-' 
ing  or  distributing  of  statements),  any  political  campaign  on  behalf  of  any 
candidate  for  public  office.  ^  .  ^ 

,  •  '  »       '      .  f 

'The  distinguishing  -  and  critical  -  characterisitc  of  501(c)(3)  organizations  is  that 
contributions  to  them  are  deductible  by  the  donor,  on  the  donor's  income,  estate  or 
gift  tax  return,  as  charitable  contributions.'*  This  charact^ilsjic  gives  rise  to  the 
special  opportunities  to  accumulate*|)rivate  wealth  that  these  Organizations  enjoy,  in 
recognition  of  special  obligatiojis  attached  to  the  use  of  that  wfeajth:  ^ 

The  rationale  for 'the  special  role  of  philanthropy  in  society,  and  for  federal 
oversight  of  philanthropy,  is  dealt  with  in  Chapter 'I.  W^,aiso  summarize  our  , 
principal  rec6mmenda%tons  in  Chapter  I:  .  "  ^ 

^    -  *  r  '  -    ^     'Zr  . 
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Since  the  fcderallgovernment's  oversight  of  charitable  organizations/  is  exercised 
almost  exclusively  tHrough  administration  of  the  Internal  Revenue  Code,  a  study  of 
that  oversight  must  ^eg^n  with  the  Code  and  the  Internal  Revenue  Service.  In 
Chapter  II,  we  examine  how  the  Internal  Revenue  Service  functions.  We  study  the 
Service  in  some  delai^J  in  part  to  document  how  we  have  derived  our  conclusions 
and  in  part  because  it  illustrates  the  issues  that  would  have  to  be  dealt  with  -*  of 
policy  and  administration  -  if  a  new  agency  were  created  to  assume  the  Service's 
present  responsibilities  f^r  charitable  organizations. 

In  December  of  1974  the  Internal  Revenue  Code  was  amended  to  establish, 
within  the  .jnternal  Revenue  Service,  an  Office  of  Employee  Plans  and  Exempt 
Organizations  under  an 'Assistant  Commissioner.  In  Chapter  Ml,  we  examine  the 
likely  impact  of  philanthropy  of  the  new  office  and  assistant  Commfssioner,  and  the 
reorganization  of  rei^sonsibihties  within  the  Internal  Revenue  Service. 

The  federal  government  also  bear6  on  charitable  organizations  in  other  ways.  The 
Cml  Service  Commission  authorizes  participation  in  annual  solicitation  campaigns 
'  among  federal  employees,  the  Postal  Service  grants  special  mailing  privileges  to 
0  certain  charitable  organizations,  organizations  registered  with  the  Advisory  Com- 
mittee on  Voluntary  Foreign  Aid  are  eligible  for  certain  federal  benefits.  These 
activities  we  describe  in  Chapter  IV.* 

Chapter  V  considers  alternatives.  -  whether,  for  example,  a  new  agency  should  be 
esUblished  to  perform  for  charitable  organfzations  the  functions  now  entruste^i  to 
the  Internal  Revenue  Service. 

-In  Chapter  VI,  we  consider  whether  there  is  a  need  for  federal  oversight,  and  if 
so,  what  kind  and  fc^y  what  agency,  in  an  area  that  is  not  now  regulated  by  the 
federal  government,  interstate  charitable  solicitations.  Our  rciommendations  in  thrs 
regard  appear  in  that  Chapter. 
^  Chapter  VII  contains  our  recommendations  on  enf&r€^ent  powers  for  the 
Service  and  judicial  review  of  adverse  determinations  of  exempt  status,  both  ^f 
which  would  I'equire  legislation.  Our  recommendations  for  administrative  actions 
-iWlthin  the  Service  appear  in  Chapter  VIII. 

*        *    OVERVIEW  AND  SUMMARY  OF  RECOMMEINDATIONS 

The  Rationale  for  Government  Oversight  of  Philanthropy 

Philanthropy  has  a  special  character,  although  designed  to  serve  public  ends,  it  is 
a  private  activity  carried  out  with  private  funds. 

Th^  assets. of  private  philanthropy  are  sometimes  characterized  as  "public  funds/* 
.  the  exgenditure  of  which  has  been  delegated  to  private  persons  by  virture  of  the 
charitable  deduction  and  U\  exemption.  We  find  this  characterization  troublesome 
and  misleading. 

^irst,  the-rnternal-^evenue  Code  conuins  numerous  credits,  deductions,  exemp- 
tions, and  so  Jorth,  ^esjgned  to  stimulate  activities  regarded  as  socially  desirable. 
Insofar  as  it  affects  the  private  or  public  character  of  the  funds,  the  deduction  for 
Charitably  contributions  is  difficult  to  distinguish  from  other  provisions  of 'the  Code. 
As„a  leading  jurist  has  noted,  "[Ij'f  the  tax  exemption  given  to  charitable  founda- 
tions converts  their  giving  into  government  action,  I  see  no  really  tenable  basis  for 
distinguishing  the  tax  deductions  allowed  individuals  and  corporations.^ 

Second,  private  philanthropy  is  an  imporunt  par^t  of  this  nation's  historic  com- 
mitment to  the  diffusion  of  power,  to  the  belief  that  numerous  sources'  of  private 
,  *  and  'governmental  authority  stimulate  experimenution,  test  ideas  in  competition 
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with  each  other,  and  provide  flexibility  in  meeting 'our' nee'ds.  To  regard  philar^- 
thropic  funds  a^  public  undermines  this  commitment.  In  his  Report  of  the  President 
of  th^ Carnegie  Corporation,  1968,  Alan  Pifer  observed:        -  .  "^^^ 

Throughout  our  history  we  have  believed  in  pluralism  and  have  practiced  it. 
We  have  recognized  that  the  natioa*s  public  purposes  are  considerably  more 
extensive  in  scope  than  its  governmental  purposes,  and,  through  the  aegis  of  , 
the  state,  we  have  enabled  ^  wide  variety  of  private  institutions,  including 
foundations,  to  be  chartered  to  accomplish  certain  public,  though  non-  . 
governmental,  purposes.  We  have  also,  through  the  aegis  of  the  state,  given  tax 
exemption  to  these  institutions  to  facilitate  their' work  and  have  regarded  this 
as  being  eminently  in  the  public  interest.  Therefore,  to  attribute  the  publie- 
stake  In  the  foundation  to  its  tax-exempt  status  or  to  regard  this  status  as  a 
"privilege"  is  wholly  erroneous.  It  is,  in  Professor  Milton  Katz*s  pithy  phrase, 
"to  mistake  aq  effect  for  a  cause.'*  ' 

Third,  to  credit  the  tax^  system  with  determining  the  character  of  charitable 
funds  reinforces  the  tendency  to  attribute  the  public  stake  in  philanthropy  solely  to 
tax-exempt  status.  In  fact,  that  stake  is  much  broader. 

As  the  volume  and  ))Ublic  importance  of  philanthropic  activity  has  increased,  the 
legitimate  interest  i)f  government  in  that  activity  has  also  increased.  At  one  time, 
the  objects  aqd  concerns  of  philanthropy  and  government  were  largely  separate.  In 

^this  century  they  have  increasingly  coalesced  as  .a  result  of  changing  concepts  of  the 
government's  social  responsibilities  and  of  the  proper  goals  of  philanthropy.  Philan- 
thropy and  government  now  share,  responsibility  in  areas  such  as  health,  social 
wejfare,  education,  performing  arts,  minority  rights,  poverty  programs,  and  en- 
vironmental and  consumer  interests.  Government'^;  interest  in  how  philanthropy 
conducts  itself  in  these  ^ea  has  understandably,  and  inevitably,  increased.  Moreover, 
the  economic  magnitude  of  philanthropic  activity,  stimulated  in  part  by  higher 
federal  income  tax  rates  since  World  War  II,  has  attracted  the  interest  of  gover- 
ntnent  in  the  social  and  economic  impact  of  such  tax-free  activity,  and  in  the  fund- 
raising  practices  that  contribute  to  its  support. 

Finally,  for  much  the  same  reasons  that  led  to  increased  federal  regulation  in 
other  areas  —  an  increasingly  cqmplex,  interdependent  society;  large  Institutions 
whose  activities  have  national  impact;  the  potential  for  abuse  in  the  absence  olf 
supervision;  and  the  failure  or,  inability  of  state  governments  to  regulate  effective  - 
It  has  become  apparent  that  in  many  cases  the  only  practfcal  source  of  supervision 
is  the  federal  government        .  . 

historically,  lift  federal  government's  Jncreasing  interest  in  hONv  philanthropy- 
corfducts  itself  found  a  convenient  vehicle  in,  the  tax  recjuirement  that  philanthropic 
organizations  be  **organizec^  and  operated  exclusi\rely**®  for  charitable  purposes.  This 
provided  a  nexus  between  the  federal  tax  laws*and  philanthropy,  and  the  Internal 
Revenue  Service  provided  an  administrative  capability  to  implement  new  statutory 

'  controls.  But  the  fact  that  the  Internal  Revenue  Code  became  the  statutory  vehicle 
should  not  obscure  the  fact  that  many  provisions  concerning  philanthropy  have 
regulatory  rather  than  revenue  collection  objectives.,  Thus^  the  tax  on  unrelated 
business  income  of  exempt  organizations  was  designed  primarily  to  prevent  unfair 
competition  with  business  enterprises.  Similarly,  the  Tax  Reforpri  Act  of  1969 
affecting  private  foundations  were  intended  to  regulate  perceived  abuses  among 
donors  and  managers  of  private  foundations. 


^  Touchstones  in  Considering  the  Federal  Ov^sight  Role 

Several  experienced  and  thoughtful  observers  have  called  for  a  new  federal 
or  commission  to  regulate  phManthropy  and  for  the  transfer,  to  this  agency 
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of  many  functions  prfsently  perfprnfi6d  by  the  Internal  Revenue^Service.  It  has  been 
suggested,  for  example,  that  the  delermination  of  What  constitu^s  charity  should  be 
made  by  such  an^agency  rather  lhan  by  the  Service.  Both  in  evaluating  ^his, alter- 
native and  in  considering  generally  the  desirable  federal  role  in  oversight  of  philan- 
thropy, It  IS  useful  to  identify  at  the  outset  certain  touchstones  against  which  both 
the  Internal  Revenue  Service's  performance  and  other  proposals'  may  be  measured" 

1.  Federal  oversight  of*  philanthropy  should  be  objective,  nonpartisan,  jPon- 
ideological.  Recognition  of  charitable  status  is  a  license  to  operate  -  frequently  in 
areas  affecting  free  speech  and  expression  ~  and  should  be  granted  or  withheld 
without  regard  to  political  party.  Not  only  must  application  of  standards^  be 
objective,  nonpartisan,  and  non-ideological,  but  it* must  be  understood  and  perceived 
as  such  by  the  Congress,  by  charitable  organizations,  by  the  public,  and  by  the" 
regulatory  agency  itself.  The  government's  role  in  this  area  should  be  characterized 
by  legal  and  institutional  self-restraint. 

*  2.  Philanthropy  should  not  be  overregulated.  The  flexibility,  creativity,  and 
initiative  of  private  institutions  are  among  the  principal  justification5  for  the  special 
role  pf  philanthropic  organifations  in  our  society  and  their  tax-free  status.  Regula- 
tion should  thus  be  designed  to  preserve  and  enhance  the  private  character  of 
charitable  activity  as  well  as  to  ensure  that  it  serves  public  purposes.  The  govern- 
ment's'primary  rde  in  r^ulating  philanthropy  should  be  procedurally  oriented  - 
the  government  should  focus  on  seeing  that  procedures  are  followed  to  assure  the 
integrity  of  philanthropy,  without  regulating  the  specific  ends  of  objectives  of 
philanthi-oRic  activity. 

^  3.  The  regulation  of  501(c)(3)  organizations,  other  exempt  organizations,  and 
nonexempt  taxpayers  must  be  coordinated,  in  view  of  the  interrelationship  of  Code 
provisfons  affecting  501(c)(3)  organizations  and  other  provisions  of  the  Code. 

4.  The  administrative  magnitude  of  the  oversight  effort  affects  the  nature  of  the 
structure.  We  now  have  spme  230,000  active  501(c)(3)  organizations  -  not  includ- 
ing numerous  churches  or  public  charities  with  gross  receipts  normally  below  $5,000 
per  year,  w*hich  have  not  been  required  to  seek  an  exemption  determination  and 
have  not  done  so.^  About  1,000  IRS  employees.administer  the  exempt  organiz^ation 
provisibns  of  the  Internal  Retenue  Code,  many  more  devote  some  time  to  the 
effort.  The  administratjve  tasks  of  overseeing  such  a  universe  of  charitable  organiza- 
tions could  not  be  undertaken  by  a  small,_organizationally  simple,  federal  oversight 
agency. 

Summary  of  Recommendations  ^ 

Our  conclusions  and  recommendations  frqm  this  study  are  presented-in  Chapter^ 
/V  through  VIII.  For  conveniecne  we  provide  here  a  siJmmary  of  the  principal 
recorrwnendations,  wUh  cross-references  to  more  detailed  discussion  on  sonf\e  points. 

/  .■ 

The  Internal  Revenue  Service  Should  Continue  to 
Supervise  Charitable  Organizations  (pagesf 2640-44).  » 

It  has  been  suggested  that  a  new/ commission  be  established  to  assunrte  the 
pr^pnt^  responsibilities  of  the  Serviofe  for  charitable'  organizations.  We  think' i^ 
preferable  to  leave  these  responsibilities  with  the  Service.  The  Service  has  a'traditiq^ 
<if  nonpartisanship  and  independence  that  seems  especially  important  for^phila™ 
thropy.  The  Service's  adherence  to  tftis  tradition,  although  not  perfect,  has  been  good 
O    ages.  261 3-1 9L  ft  rs  uncertain  whfethc^  a  new  commission  could  establish  a  similar 
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tradition.  Som«  criticisms  of  the  Service  have  merit,  attitudes  toward  charitable 
organfeations  sometimes  seem  to  be  conditioned  by  the  primary  emphasis  of  the 
Serviilf  on  collecting  revenue;  procedural  delays  are  frequently  troublesome,  until 
recenlly,  exempt  organization  matters  have  not  had  a  high  priority  for  assignment 
of  the  Service's  ablesf  personnel.  But  the  , Service  has  been  sensitive  to  changing 

'concepts  of  philanthropy  (p^ges  2594-98),  and  the  caliber  of  personnel  working  on 
exempt  organization  ipatters  has  improved  in  recent  years  (at  least  in  the  Servicers- 
National  Office).  Legislation  creating  the  Office  of  Employee  Plans  and  Exempt 
O/ganlzations,  and  3[\  Assistant  Commissioner  to  head  the  office,  provides  an 
opporjunity  for  . further  progress.  There  are  indications  that  this  opportunity  will  be 
used  for  substantial  improvements,  although  it  remains  uncertain  whether  the  new 
office  will  have  adequate  funding  (pages  262031).  Proposals  to  establish  a  new  com- 

,  mission  should  at  least  be  held  in  abeyance  until  the  performance  of  the  new  office 
can  be  evaluated. 


ExeiDpt  Organizations  Shoujd  Be  Authorized  by  Statute  to  . 

Appeal  to  the  tax  Court  for  judicial  Review  of  Any  Exemption 

Application  That  Is  Not  Granted  Within  a  Reasonable  Time 

(pages  266061)..  '  : 

judicial  reyiew  of  Service  decisions  is  generally  available  only  when  taxes  are 
assessed.  This  works  no  unusual  hardship  on  most  taxpayers,  but  it  creates  a  major 
problem  .for  exempt  organizations.  Since  the  denial  or  revocation  of  tax  exemption 
-  or  failure  to  act  on  an  exemption  application  are  not  assessments,  these  actions 
are  not  judicially  reviewable,  even  though  they  may  effectively  destroy  an  exempt 
organization.  Moreover,' the  lack  of  judicial  review^eprives  the  Service  of  a  growing 
body  of  ju^'cial  precedents  to  gujde  it  in  deciding  novel  exemption  issues.  We 
therefore  recommend  legislation  authorizing  an  exempt  or^nizatlon  to  appeal  to 
the  Tax  Court  if  an  exemption  application  is  denied,  if  exempt  status  is  revoked,  or 
if  the  Service  fails  to  act  on  an  application  within  a  reasonable  time. 

The  Service,  Directly  or  through  the  justice  Dep4rtment,  Should 
Be  Authorized  to  Obtain  Equitab^  Remedies  For  Violations  of 
Code  Provisions  Relating  .to  Exempt  Organizations  (pages  2658-60). 

The  only  sanction  provided  by  the  Internal  Revenue  Code  for  a  violation  of 
section  501(c)(3)  is  revocation  of  exempt  status.  The  refiiedy  is  not  only  drastic, 
but  frequently  harms  charitable  beneficiaries  without  remedying  the  vio^tion  or 
affecting  the  persons  responsible  for  it.  Under  Chapter  42  of  the  Code,  penalty 
"taxes  provide  remedies  other  than  revocation  for  specified  transgressions  by  prjyate 
foundations  only.  Essentially,  however,  the  Service  facks  flexibility  to  fashion  relief 
appropriate  to  the  problem;  such*  flexibility  should  be  available  in  light  of  the 
Service's  regulatory  responsibilities.  We  recommend  that  .the  Service  (directly  or 
through  the  justice  Department)  be  authorized  by  statute  to  obtain  equitable 
remedies  in  the  federal  courts  for  violations  of  the  exempt  organization  provisions 
of  the  jCode. 

To  further  cooperation  with  the  states,  the  authorizing  legislation  might  required 
^that  if  parallel  state  action  is  commenced,  the  feder^  equitable  relief  would  be 
stay^  until  the  state  action  was  resolved  and  would  thereafter  have  to  be  consistant 
with  the  outcome  in  the  state  courts,  much  as  the  Treasury  Department  proposed  in 
1969.  ' 
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The  Internal  Revenue  Service  Should  Undertake  a  Major  Prograo) 
of  Collecting,  Analyzing,  and  Publishing  Statistical  Data  About 
Philanthropy  (pages  2661  -64). 

Surprisingly  little  data  are  available  about  philanthropy,  who  provides  charitable 
funds,  who  spends  them,  and  what  they  are  spenft  for.  No  government  agency  now 
collects,  analyzes,  and  publishes  such  data,  private  efforts  must  rely  on  information 
provided  voluntarily;  such  informaiion  is  fragmentary  and  cannot  be  verified.  The 
S.ervicp  already  has  much  of  the  data  that  should  be  analyzed  and  published;  it  has, 
computer  facilities,  data  collection  procedures,  and  a  statistical  publications 
program.  Additfonal  funding  and  staffing  would  be  required,  but  the  Service  could 
conduct  such  a  progranrr  under  its  existing  authority.  We  believe  the  need  for 
•information  is  critical  and  that  the  Service  is  best  equipped  to  meet  this  need. 
(Suggested^tegories  of  data  needed  are  set  forth  at  pages  2661-64.) 


A  New  Federal  Agency  Should  Be  Established,  Within  an  Existing 
Depal-tment  (such  as  Treasury,  justice  or  under  the  Federal  Trade 
Commission)  or  as  an  Independent  Agency,  to  Regulate  Interstate 
Charitable  SolicitatFons  By»Requrring  Disclosure  of  Information  - 
and  Prohibiting  Fraudulent  or  Deceptive  Practices  (pages  2644-58). 

Interstate  charitable  solicitations  have  beconrre  a  big  business,  with  potential^for 
abuse.  It  is  difficult  to  determine  to  what  extent  abuses  occur,  or  to  .quantify  the 
amounts  involved,  but  there  are  at  least  some  indications  th^t  abuses  may  be  wide- 
spread: fund-raising  expenditures  sometimes  consume  as  much  as  80  percent  of 
contributions  received  through  direct  mail  solicitations;  an  incentive  for  false  or 
misleading  statements  is  created  by  the  practice  of  compensating  fund-raising 
promoters  with  a  percentage  of  receipts,  little  inforrfiation  is  conveniently  available 
to  the  potential  donor  for  evaluating  solicitation  statements.  There  seems  to  be  a 
need  for  federal  regulation,  neither  state  regulation  nor  self-regulation  can  deal 
adequately  with  large  interstate  solicitations. 

We  believe  the  need  to  protect  donors  and  retain  their  confidence  in  the  integrity 
of  philanthropy  can  be  met  by  requiring  disclosure  of  material  information  rather 
than  by  substantively  regulating  solicitations  or  arrangements  between  soliciting 
organizations  and  professional  fund  raisers.  We  recommend  that  a  new  agency  be^ 
established  for  Xhis  purpose,"  either  as  a  bureau  or  service  within  an  existing  Depart-" 
ment  (our  prefere^nce)  such  as  Treasury,  justice,  or  under  the  Federal  Trade  Com- 
mission, or  as  in  independent  regulatory  agency. 

Subject  to  darefully  framed  exemptions  related  to  factors  such  as  size,  religious 
activities,  and  cyrtramembership  or  essentially  private  soliciutions,  4'  interstate 
charitable  solicitations  would  be  required  to  include  material  information  pertaining 
to  the  solicitation  and  to  the  program  and  finances  of  the  solicitating  organization. 
The  proposed  text  of  such  soliciution  sUtementj^-Vipiild  be  submitted  to  the  new' 
agency  for  advance  review^  to  be  used  unless  the  ag^nc\(  requires  changes  within  a 
reasonably  prompt  jticne^  The  agency  would,  receive  annual  peports  containing 
.  financial  statements  of  sblicifing  organizations  and  ^ould  have  authority  to 
prescribe  uniform  atcounting  sUndafds, 'to  .conduct  investigations,  and  to  obtain 
injunctive  and  othe/  equitable  relief  through  the  federal  courts  for  material .mis- 
statemen(sor  fraudulent  solicitation  practices.  ^ 
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The  Internal  RevenUe\Service's  Administration 
of  Exempt  Organizations  Should  Be  Improved  and 
Strcngthenedj'n  Specmc  Respects  (pages  2664-66). 

Our  major  recommindations  for  improved  Service  procedures,  under  the  existing 
legal  framework,  are  th|e  following:  ^ 

•  Public  cpmmentslshould  be  requested  by  the  Service  on  novel  questions  of 
exemption  qualif  cation  or  major  modifications  of  previous  rulings  that 
have  wide  impaci  to  permit  the  Service  to  supplement  its  own  expertise 
with  the  views  of  mterested^persons; 


•  Training  program: 
should  1)e  update! 
side  the  Service; 

•  The  new  Office  of 


The  Service  shoulc 
the  country  to.  U 
applicable  legal  n 


for  the  Service's' exempt  organization  field  personnel 
and  imprt)ve4,  with  participation  by  experts  from  out- 


Employee  Plans  and  Exempt  Organizations  should  have 
ItsjDwn  planning  ind  research  staff,  with  a  capacity  and  readiness  also  to 
commission  and'pjblish  studies  relating  to  philanthropy  by  experts  from 
outside  the  Serviced 


sponsor  seminars  and*  educational  programs  throughout 
miliarize  the  interested  public  and  professsionals^  with 
quirements  and  procedures,  and  the  status  of  current 


Service  issues,  relating  to  phijanthropy; 

4 


•  The  Serj^lce's 
concentrated  so 


^exempt  organiz^tPon  audit  program  should  not  be 
lisproportion^tely  on  private  foundatloris;  ~ 

•  The  Interpretat/ve  Division  of^dh^  Chief  Counsel's  Office  should  include  an 
Exempt  Organizations  Branch,  with  increased  staff  at  the  review  level. 


If 


\THE  INTERNAL  REVENUE  ■  SERVICE 


^  '       Statutory  Framework 

'  The  responsitility  of  the  Internal  Revenue  Service,  acting  under  statutory  povNjers 
delegated  by  the  .Secretary  of  the  Treasury  to  the  Confi^sioner  of  Internal, 
Revenue,  is  to  provide  "administration  and  enforcement  cHthe  internal  revenue, 
laws/*^^  The  principal  mission  of  the  Service's. 71,000  employees  is  to  achieve  "the 
highest  possible  deigree  of  voluntary  compliance  with  the  tax  laws.'***  For  persons 
covered  by  all  put  about  70  of  the  Internal  Revenue  Code's  more  than  2,500  pa^es* 
compliance  means  the  payment  of  taxes.  Within  an  organizational  structure  designed 
to  achieve  this  mission,  the*  Service  collected  over  $237  billion  of  tax  revenues  in 
fiscal  1973. 

Wfthin 'that^nle  organizational  structure,  about  l,ObO  of  the  Service's  employees 
administer  the  exempt  organizations  provisions  (some  10  pages)  of  the  Internal 
Revenue  Code,  the  Service  is  organized  to  perform  essentially  the  same  functions 
for  all  taxpayers,  including  exempt  organizations:  it  determines  the  status  of  the  . 
taxpayer,  prescribes  the  form  of  returns,  monitors  compliance,  issues  regulations  and 
rulings  interpreting  the  Code's  requireniic;nts,  and  collects  taxes  due.  The  basic  differ- 
ence is  that,  in  the  exempt  organizattbns  area,  compliance,  is  established  by  showing 
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,  freedom  frorrf  tax  liability.  The  Service  has  acknowledged  that  this  differencip 
creates  an  '^ambivalence  in,  our  posture**  which,  for  many  years;  gave,  to  exempt 
organizations  a  "relatively  low  order  of  priority"  in  the  Service's  planning.*^ 

The  substantive  provisions  of  the  ta*  law  affecting  exempt  organizations  appear 
in" about  20  sections  of  the  Internal  Revenue  Code. 

Section  170  specifies  the  charitable,  contributipns  that  may  be  deducted  for  ^ 
federal  income  tax  purposes  by  individual  and  corporate  givers.  The  ceiling  on 
.deductions  for  contribution^  to  public  chanties  (and  t^  private  operating  foynda- 
tions,  n^noperating.  foundations  that  distribute  a!!  their  income,  and  community 
foundations)  is  higher  than  that  allowable  for  contributions  to  private  foundations 
generally.  Section  170'bcomple\  rules  defining  organization^Jo  which  contributiens. 
qualify  for  the  higher  deductibility  ceiling  become,  by  cVoss-reference  in  section 
509,  part  of  the  definition  of  public  charities.  While  section  170  relates  directly  to 
the  taxes  of  donors  rather  than  of  exempt  organizations,  it  has  an  important  impact 
on  exempt  org^nizations^both  indirectly  through  its  effect  on  donors  and  tijrough 
its  definitional  role  in  distinguishing  between  public  charities  and  the  organizations 
to  which  the  Code's  private  Toundations  rules  apply. 

Section  501^  exempting  certain  organizations  from  tax,  contains  the  definition  of 
exempt  organizations  qualifying  under  section  501(c)(3)  quoted  above.  This  defini- 
tion, in  addition  to  enumerating  the  purposes  for  which  such  organizations  must  be 
organized  and  operated,  also  forbids  "private  inurement"  from  the  organization's 
net  earnings  and  restricts  attempts  by  exempt  organizations  to  influence  legislation 
or  participate  in 4>olitifcH  campaigns. 

^  Section  502  denies  exemption  to  "feeder  organizations."  Section  511-515  tax  the 
"unrelated  business  income"  of  exempt  organizations.  These'provisions  are  designed 
to  place  exempt  organizations  in  'the  same  tax  position  as  nonexempt  businesses 
with  respect  to  trade  or  business  activities  which,  while  generating  income  for  the 
exempt,  organization,  are  not  themselves  "substantially  related"  to  the  organization's 
exempt  purpose  or  function. 
^  AIL  of  these  provisions  antedate^  the  Tax  Reform  Act  "of  1969  and  apply  to  all^ 

501(c)(3)  organizations.  The  196^  provisions  adoptod^^a  new  and  more  restrictive 
'  regulatory  regi/ne  for  "private  foundations,"  defined  in  section  509  as  all  501(^(3) 
organizations  that  do  not  qualify  for  public  chanty  status  either  by  meeting^.the 
tests  of  section  170  for  maximum  deductibility  of  donor's  contributions  or  by 
meetimg  certain  other  te^ts,of  public  support. 

^  Under  section  508,  enacted  in  1969,  with  limited  exceptions  no  charitable  or- 
ganization IS  exempt  from  taxation  unless  it^ applies  to  the  Internal  Revenue  Service 
for  recognition  of  50Uc)(3)  states,  and  those  that  do, not  expresjiy  apply  for  public 
r  charity  status  will  be  treated  as  private  foundations.*^  In  order  for  a  private 
foundation  to  receive  501(c)(3)  exemption,  its  charter  must  contain  restrictions 
prohibiting  it  from  engaging  in  various  activities  prescribed  by  chapter  42  (sections 
.    4940-4948)  of  the  Code,  enacted  ih  1969. 

Chapter  42  6f  the  Code,  applying  only  to  private  foundations,  imposes  an  excise 
^tax  on  the  net  investment  income  of  foundations  (section  4940)  and,  in  addition, 
taxes  a  variety  of  foundation  a^vities  fo^nd  by  Congress  to  be  undesirable. 

Section  4941  taxes  acts  oFself-deall^g  between  foundations  and  "disqualified 
•  persons"  (Refined  in  section  4946  to  include  foundation  managers,  substantial  con- 
tributors and  related  persons,  and  government  official^). 

Section" 4942  taxes  foundations  that  fail  to  distribute  a  minimum  levei  of  rhcome 
in  a  qualifying  manner  each  year. 

Section  4943  taxes  foundations  that  fail  to  reduce  their  stock  holdings  In  any 
single  business  corporatidn  in  a  prescribed  ^manner.  i^ 
"  Section  4944  taxes  investments  of  a  foundation  that  jeopardize.thfe  carrying  out 

of  any  pf  its  exempt  purposes.  '  '  \  \  ;  , 

*  \       m      ^  ' 
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A  number  of ''taxable  expenditures'*  are  specified  Ijy  section  4945,  Including  any 
expenditure  for  a  noncharitable  purpose  and  any  grant  to  another  private  founda- 
tion for  which  the  granting  foundation  does  not  exercise  prescribed  "expenditure 
responsiBility." 

TIte  excise  taxes  specified  by  sections  4944*and  4945  are  imposed  not  only  upon 
the  foundation  but  also  upon  the  responsible  foundation  managers  personally,  m  the 
case  of  section  4941,  the  excise  tax  is  imposed  upon  the  self-dealer  and  upon  the 
responsible  foundation  manager. 

Recently  the  Service  has  acknowledged  that  in  the  exempt  organizations  area  it 
fulfills  a  regulatory  rather  than  tax-collecting  role.*"*  While  troubled  by?|he  breadth 
of  its  responsibility  in  this  area,  in  which  the  Service  admits  that  "the  tax  collector 
has  never  been  entirely  comfortable,*'*^  those  within  the  Service  who  specialize  in 
.exempt  organizations  (especially  at  the  National  Office)  take  this  responsibility 
seriously  and  attempt  to  meet  it  fairly.  In  doing  so,  these  officials  are  somewhat 
handicappedtby  (a)  cumbersome  procedures  which  were  designed  generally  to  meet 
the  needs  of  the  tax-collecting  branches  of  the  Service;  (b)  inadequate  authority  in 
relation  to  other  officials  near  the  top  of  the  Service's  hierarchy;  (c)  the  under- 
stan^iable  emphasis  of  the  Service  on  its  role  as  tax  collector  rather  than  as  overseer 
of  a  non-revenue-producing  activity;  and  {d)  the  generally  weaker  qualifications , and 
training  of  the  Servicers  'field  staff  as  compared  with  the  National  Offlce^staff. 

Noticeable  improvements  have  occurred  In  recent  years.  The  creation  of  a  new 
Assistant  Commissioner  for  Employee  Plans  and  Exempt  Organizations  provides  the 
opportunity  for  still  further  improvement. 


Organization  of  Internal  Revenue  Service  v  ' 

General 

Since  1^52  the  Service  has  been  organized  along  functional  lines,  with  operations 
conducted  in  tHe^iera^nder  a  nationwide  system  of  regional  and  district  adminis- 
trators receiving  Supervision  from  a  National  Office  in  Washington,  D.C.  The  fteld 
..organization  consists  of  58  Internal  Revenue  districts,  each  headed  by  a  district 
director  who  reports  for  administrative  purposes  to  one  of  seven  Regional  Com- 
missioners, who  report  in  turn  to  the  Deputy  Commissioner.  The  National  Office 
consists  of  the  Office  of  the  Commissioner,  the  Office  of  the  Chief  Counsel,  and 
offices  of  Assistant  Commissioners  who  prpvide  functional  supervision  to  the  field 
organization  in  areas  such  as  Compliance;  Technical,  Planning  and  Resear.ch; 
Accounts,  Collections  and  Taxpayer  Service;  Administration;  and  Inspection. 

The  district  and  re|k)nal  offices  .each  have  their  own  audit  staffs,  which  are 
furnished  funi^tlonal  guidance  by  the  National  Office's  Audit  Division  under  the 
Assistant  Commissioner  (Compliance).  However,  there  is  no  technical  staff  in  the 
field.  Consequently,  the  field  may  not  resolve  technical  questions  as  t^Kiat  the 
Internal  Revenue  Code  requires  or  permits  unless  the  questions  are  l^cifically 
answered  by  the  Code,  by  published  Treasury  Regulations,  or  by  precedents- 
published  as  Revenue  Rulings.  All  such  matters  are  referred  by  the  District  Directors 
to  the  National  Office  for  "technical  advice." 

If  a  tax  question  relates  to  a  transaction  that  has  already  been  completed,  and 
the  answer  can  be  provided  by  clearly  established  rules,*''  a  [5istfict  Director  may 
decide  the  question  by  Issuing  a  J'determi nation  letter."  If  4  taxpayer  formally 
requests  advance^  assurance  from  the  Service  as  to  the  tax  effects  of  a  proposed 
transaction,  the  Service's  "ruling"  letter  will  be  Issued  by  the  National  Office.*^ 

Treasury  Regulations,,  which  interpret  particu(ar  provisions  of  the  Internal 
Revenue  Code  for  general  application,  are  prepared  by  the  Office  of  Chief  Counsel 
in  consultation  with  the  Assistant  Commissioner  (Technical  and  with  the  Treasury 
Hon^rtry^ent's  Offlcc  ,of  Tax   Legislative  Counsel  under  the  Deputy  Assistant 
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issued  under  the 
rules, arid  regulations 
(subject  only  to  rare 


Secretary  for ^ Tax -Policy  (Tax  Anjily$iy.^.These  regulatiortj 
Commissioner's  statutory  authority  to  ''plr^crlbe  all  needful 
for  the  enforcement**  of  tfie  Code/^^  have  the  force  of  law  .  . 
reversal  by  the  courts  if  found^to  be  inconsistent  with  the  Cede).  Under  the  same 
authority,  rulings  on  th$  tax  consequences  of  specific  types  of  transactions  or 
activities  are  periodically  published  by  the  National  Office  as  Revenuj^  Rulings, 
which  c6nstitute  precedents,^^  in  contrast  to  the  much  larger  number  pf  un- 

.  published  "rulings'*  letters  issued  each  year  to  particular  taxpayers. 

To  inform  the  public  of  the  Code's  requirements,  the  Technical  Publication?  and 
Services  Division  under  the  Assistant  Commissioner  (Technical)  develops  explanatory 
publications  and  forms  as  well  as  form  letters  and  other  materials  for  the  use  of 
Service  personnel.  Computer  programs  for  processing  returns  are  written  and 
maintained  by  the  Accounts  and  Data  Processing  Division  under  the  Assistant  Com- 
missioner (Accounts,  Collection  and  Taxpayer  Service). 

judicial  review  of  Service  decisions  is  generally  available 
assessed.  Once  any  technical  questions  have  been  resolved  administratively  by  the 
National  Office,  a  deficiency  notice  for  taxes  due  may  be  se  it  to  the  taxpayer  by 
the  District^  Director.  Only  then  may  the  assessed  taxpayer 
organizafibrT  or  otherwise,  obtain  a  judicial  determination 
sessment  in  the  Tax  Court  or  by  paying  the  tax  and  suing  for 
taxpayers,, this  works  no  unusual  hardship  since  the  taxpayer 
judicial  determination  before  the  tax  has  been  assessed.  For  charitable  organizations, 
the  procedure  is  a  major  problem  since  a  denial  or  revocation  of  tax  exemptionJs 

'effectively  a  death  sentence.  Not  constituting  an  assessment  of  tax,  the  denial  or 
revocation  of  exempt  status  is  not  judicially  reviewable.  See  pages  2632-34  below  for  a 
di^ssion  of  |his  issue. 


only  when  tax^  are 


whether  an  exempt 
by  contesting  the  as- 
a  refund.^  ^  For  most 
seldom  has  a  neecJffor 


Exempt  Organizations 


organizations  has  been 


The  administrative  structure  for  dealing  wjth  e^er  ^ 
gradually  engrafted  onto  the  general  framework  de^crjbed  al4ov^  Periodic  changes  to 
keep  pace  with  increasing  responsibilities  over  the  fjast  20[yerfs  have  been  mad6  to 
accoiT)modate  the  Service's  overall  structure  with  the  least  possible  alteration  in 
existing  lines  of  authority.  As  a  result,  the  sv^5tem  has  grown  in  size  and  complexity 
*'like  Topsy,'*  in  Commissioner  Alexander's  words.^^  All /exempt  organizations  are 
dealt  with  alike;  no  separate  provision  is  made  for,  or  spejbial  personnel  assigned  to, 
501(c)(3)  organizations. 

Until  1954,  all  applications  for  recognition  of  exembt  status  were  referred  to 
Washington,  no  matter  how  routine.  Initial  review  of  sjbch  applications  was  con- 
ducted as  recently  as  1950  by  a  Grade  3  clerk  in  the  Income  Tax  Division;^^  no 
audits  of  exempt  orgaj>izations  were  conducted  except  upon  receipt  of  a, complaint 
In  1954  District  Directors  received  authority  to  issue  determination  letters  in 
routine  exemption  qualification  cases  not  presenting  involved  or  questionable 
Jssues,^^  but  another  15  years  elapsed  before  any  field  units  were  established  to 
Specialize  in  exempt  organization  matters.  /  t 

\  The  Service's  present  organization  in!  the  exempt  organizations  area,  established 
basically  in  1969-1970,  was  shaped^primarily  to  meet  what  was  then  regarded  as  the 
.nqbd  for  a  piore  adequate  audit  program.^^  The  Sei^ice  had  increased  audits  of 
/empt  organizations  from  2,000  in.  1962  to  13,000  inf  1966,  but  the  number  there- 
(ter  decrea^(Jd  steadily  to  a  1970  level  of  only  8,500  in  all  exempt  categories.^ 
Commissioner  Thrower  has  since  noted  that  a  more  Adequate  audit  program  during 
jbe^years  cfreceding  the  Tax  Reform  Act  of  1969  might' have  produced  information 
e;>iibijng^e  Service^ta appraise  criticisms  of  foundawons  in  perspective  and  thereby 
the  congressional  cfimate  that  ltd  to  the  provisions  concerning 
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In  1969,  Commissiort^r  THrower  committed  the  Service*  to  audit  all  large  founda- 
tions at  least  once  every  two  years  and  other  private  foundations  every  five  years. 
^  Ihe  riumber  of  revenijfe, agents  and  tax  auditors  assigned  to  exempt  organizations 
matters  was  doubled  and  they  were  given  special  training;^^  all  exempt  organiza- 
. -tions  matters  in  the  field  were  centralized  under  specialists  in  16  "key  districts." 
the  key  district  specialists  handle  applications  for  recognition  of  exempt  status, 
which  continue  to  be  filed  witli  local  District  Directors  but  are  assigned  to  a  key 
^strict  for  review,  as  well  as  audits  of  exempt  organizations  within  each  key  district 
.area,     •    -  \^  ^ 

The  key  district  specialists  remain  part  of  the  audit  staff;  their  training  and 
functional  supervision  are  provided  by  the  Exempt  Organizatioiy  Examination 
'  Branch  established  in  1970  in  the  National  Office's  Audit  Division  under  the 
Assistant  Commissioner  (Compliance). But  substantive  questions  not  clearly 
covered  by  established  precedents  are  referred  by  the  key  district  to  the  Office  of 
the  Assistant  Commissioner  (Technical)  in  the  National  Office. 

The  Audit  Divisipry Exempt  Organization  Examination  Branch  also  maintains  and 
deterrtiines  uses  to  bejpade  of  the  computeriited  Exempt  Organization  Master  File 
(EOMF),  which  is  the  Service's  principal  tool  for  storage  and  retrieval  of  data  con- 
cerning exerppt  organizations.  Data  maintained  in  the  EOMF  are  tra^nscribed  period- 
ically from  returns  and  forms  filed  with  the  Service  by  exempt  organizations;  com- 
puter programs  for  processing  the  returns  and  forms  are  written  and  maintained  by 
the  National  Office's  Accounts  &  Data  Processing  Division  under  the  Assistants 
Commissioner  (Accounts,  Collection,  and  Taxpayer  Service). . 

Special  procedures  for  exempt^  organizations  permit  key  District  Directors ^ 
.^[actually  acting  through  key  district  specialists)  to  issue  ''determination  letters'' 
recognizing  the  exempt  status  of  new  organizations  aad  classifying  them  as  private 
foundations,^^ operating  foundations  or  public  charities  under  section  501(c)(3).  But 
applications  "that  present  novel  questions  must  be  referred  to  the  National  Office' for 
a  ruling,  and  any  adverse  determination  by  'a  District  Director  (including  modifica- 
tion or  rey.ocation  of  exempt  status)  is  subject  to  review  and  *'technical..ad\dce^by  _ 
the  NatiortahOff ice.^ ^  Within  the  National  Office,  5uch  rulings  and  technical.advice 
are  issued  by,  the  Exempt  Organizations  Branch  of  the  Miscellaneous  and  Special 
Provisions  Tax  Division  under  the  Assistant  Commissioner  (Technical).  The  110 
professional  staff  members  of  this  branch,  and  a  few  individuals  in  the  Office  of  tlte 
Chief  Counsel  (plus- a  few  former  members  of  the  Technical  staff  serving  in  the 
Audit  Division's  Exempt  Organization  Examination  Branch),  comprise  the  Service's 
experts  in  substantive, matters  affecting  exempt  organizations. 

The  Service's  functions  with  respect  to  exempt  organizations  thus  fnclude  initial 
determinations  and  modifications  or  revocations  of  tax-exempt  status;  issuance  of 
regulations,  rulings  and  published  Revenue  Rulings;  audits;  gathering  and  publication 
of  data;. application  of  sanctions;  and  coordination  with  branches  of  the  Service 
administering  other  provisions  of  the  Internal  Revenue  Code  and  with  other  agencies 
of  the  Executive  Branch,  the  Congress  and  state  regulatory  bodies. 

We  turn  now  to  a  closer  examination  of  hovv^the  Service  f)erforms  these  funo-  , 
tions,  and  to  related  questions^ of  institutional  loutlook  and  professional  objectivity. 
We  then  consider  the  potential'  impact  on  thesp  matters  of  the  legislative  enactment 
creating      new  Assistant  Commissioner  for  Bmployee  Plans  anlcl  Exempt 
Organ  izatiohs.  .  S  * 


Determinations  of  Exempt  Status  : 

Most  5p4(c)(^)  organizations  must  apply  to  the  IRS  for  "recognition  of  50.1(c)(3) 
exempt  sfetus.^^  Even  the  excepted  organizations  must  apply  "in  order  to  estab- 
lish" with  IRS  their  exemption  from  income  taxjij  generally;  only  organizations 
h^jye  received  an  IR^  "determination  letter"  or  ruling  recognizing  501(c)(3) 
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Status  listed  m  the  Treasury  Department's  Cumulative  List  of  Organization?  to 
which  contributions  are  assured  deductibility  under  §170(c)^'*  Moreover,' without 
application  to  IRS  /or  recognition  of  public-charity  status,  aiiy  501(c)(3)  organiza- 
tion except  a  church  (or  church  affiliatfc)  is  subject  to  the  Code's  restrictions  on 
private  foundations. "'^      _  •  /  . 

*  -  Thus,  the  Service's  first  significant  function  with  respect  to-charitable^brganlza- 
tiorrs  IS  determining  whether  the  applicant  qualifies  under  5*01  (c)(3),  and,  If  so, 
whether  it  is  to  be  treated*  as  a  private  foundation  or  public  charity.,  The  de- 
termination IS  made  on  the  basis  of  the  organization's  application,  subject  to  review 
yvhenever  information  developed  during  audit  (or  frorti  other  sources)  suggests  that 

.  modification  or  revocation  of  a  previous  determination  may  be  warranted.  In  either 
case,  the  matter  is  first  handled  by  audit  personnel  of  the  Service's  field  staff;  the 
sula^Untive  experts  of  the  National  Office's  Technical  staff  enter,  the  picture  only  if 
the  Service>  field  personnel  find  that  a  National  Office  ruling  of  technical  advice  is 

*  necessary  or  if  the  organization/ protesting  an  adverse  determination  by  Service  field 
personnel,  requests  that  the  matter  be  referred  to  the  National  Office  for  technical 
advice.^  ^  -  .       .  » 

^ 

Substantive  Analysis 

The  Service's  procedures  for  determining  applicants'  qualifications  for  501(c)(3) 
status  do  not  exist  in  a  substantive  vacuum,  they  have  been  devised  to  implement  a 
standard  prescribed  by  Congress.  To  provide  the  context  in  which  the  Service's  ' 
procedures  must  thus  be' considered,  and  some  perspective  on  the  Service's  re- 
sponsiveness to  new  charitable  coacepts,  we  first  review  briefly  the  substantive 
results'^achieved  under  the  Service's  procedures. 

Without  regard  to  the  merits  of  any  particular  decision,  the  record  9f  the  * 
Service's  501(c)(3)  determinations  rulings  over  the  past  several  years  provides  a  basis 
for  analyzing  the  degree  to  which  the  Service  appears  .to  have  been  responsive  to 
\  changing  conceptions  of  what  constitutes  a  "charitable"  purpose  While  the  public 
record  is  largely  limited  to  published  Revenue  Rulings,  which  address  generalize 
factual  situations  without  identifying  any  particular  applicants  for  recognition,  these 
rulings  are  followed  as  precedents  by^  Service  officials  in  all  cases  that, tall  within 
their  terms  and  thus  would  seem  a  fair  indication  of  the  actual  results  achieved  ?n 
the  thousands  of  unpublished  determinations  letters  and  rulings  issued  to  applicants 
each  year.^® 

Statutory  limits.  Before^onsidering  the  actual  results  of  the  Service's  Revenue*' 
Rulings,  It  is  important  to  observe  the  statutory  limits  within  which  the  Service 
must  act  in  determining  whether  newly  developing  types  of  charity  qualify  for 
exemption  under  (501)rc)(3).  The  standard  prescribed  by  Congress  in  501(c)(3), 
employs  broad  and  inherently  ambiguo^us  termsy "Organized,  and  operated  ex- 
clusively for  religious,  charitable,  scientific,  . .  .  literary,  or  education  purposes. . .  " 
None  of  these  terms  is  defined  by  the, Code.  '  , 

The  Treasury's  Regulations  construe  '^charitable  as  a  discrete  term,  embracing 
"an  exempt  purpose  in  itself,"  separate  and  ciistinct  from  the  other  exempt  pur- 
poses enumerated  in  501(c)(3).^^  Since  Congress  has  never  indicated  any  intent  to 
adopt  a  novel  or  specialized  tax'  concept  of/"charitable"  purposes,  the  Regula- 
^  tions  also  state  that  the  term  is  used  in  It^  "generally  accepted  legal  sense  . .  .  as 
developed  by  judicial  decisions. '^"^  *  The  conrjmon  law  of  charities,  however,  originat- 
ing with  the  Statute  of  Charitable  Uses  la  1601  under  Queen  Ellzabetb'l,  defines 
charitable  purposes  largely  in  terms  of  the  other  exempt  purposes  (religious,  educa- 
tional, and  so  forth)  that  are,  enumerated/in  501(c)(3),  plus  the  broad  purposes  of 
relief  of  poverty  and'distress,  lessening  the  burdens  of  government,  or  promotion  of 
social  welfare,  all  of  which  purposes  aref  modified  by  the  notion  of  "broad  public 
O    enefit/*^^  *  /  /  -^v^ 

ERIC      '  -    ^0  /     ■  . 


This  vague  and  somew.hal  circular,  aml^guity  Is  compounded'lby ,  thfe  Jack  of 
judicial  case  law  on  new  typess  of^charltles  -  a  lack  which,  ironically,  results  largely 
froni  the  absence  of  any  o'pportutiity  for  new  organuatlons  to  obtain  judicial  review  ^ 
of  Service  determinations  50t(c)f3)  reqognition.^^ 

The  ambiguity  of  the  statutory  standard  results  in  uncertainty  and  delay  for 
protracted  consideration  by  the  Service  of  the  relativeiy>small  number  of  difficult  or' 
"cutting  edge**  -ca^s  each  year.^"*  It  also  accords  |o  the  Service  a'  breadth  of  in- 
terpretative discretion  that  is  relatively  urtVfimmeled  in  the  absence  of  judicial 
review.  Much  of  this  delay  might  be  avoided  and  discretion  narrowed  if  Congress 
were  to  adopt , more  precise  standards  for  5i)l  (c)(3)  qualification  that  would  elim- 
inate or  at  leastoreduce  substantially  the  uncertainties  created  by  the  present  statu- 
tory ^ambiguity.  Indee^i^  legislation  to  define  more  precisely  the  requirements  for 
charitable  exemption  is  advocated  by  ^ome  observers  who  are  critical  of  the 
Service's  performance  in  this  area,  including  a  former  IRS  Chief  Counsel.* ^  How- 
ever, even  assuming  that  Congress  could  be  induced  to  grasp  this  nettle  (which  it 
has,  avoided  srnce  1894),  it  is  by  no  means  clear  that  the  interests  of  philanthropy 
would  be  served  by  transferring  to  the  /lalls  of  Congress  the  periodic  struggles  Inat . 
would  still  ^ensue  over  charitable  concepts  that  depart  from  the  prescribed  norms. 
With  more  precise  st4tut<J"ry  standards  the  Internal  Revenue  Sep/ice  would  very 
n^Lclyv  have  even  greater  reluctance  than  at  present  to  depa^ from  established 
patterns,  thus  relegating  proponents  of  ''cutting  edge^propc«als  to  a  quest  for 
legislative  ren^iedies  in  the  politicati  arena  -  ,an  arena  in  which  the  advocates  of 
inaction  have  a  powerful  edge,  and  in  which  philanthropy  could  become  embroiled 
In  Ideological  controversy.  ^  *  * 

Proposals  (see pages 266Q-61  below)  to  proviae*api)licants'for  exemption  recognition* 
with  judicial  review^in  a  proceeding  before  the  Tax  Court  for  dedjiratory  judgment 
whenever  a  favorable  determination  has  not  been  issued  by  the  ^rvice  within  niiie 
months  (or, some  other  reasonable  period),  could  improve  present  conditions  sub- 
stantfally.  Not  only  would  judicial  review  provide  a  remedy  againstljndue  delay  by 
the  Service,  but  the  Service  would  have  available  a 'growing  body  of  judicial  prec- 
edents- We  believe  that  within  limits  esUblishe^  b^'  judicial  review,  criter;ia  for 
exemption  should<^emain  sufficiently  broad  an(^  flexible  to  perr«it^@^ftTO  to 
experiment  in  addressing  new  social  needs  as  they  arise.^*   V*^    / ' 
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Service  rulings.  Despite  the  relative  lack  of  judicial 
charitable  activity,  the  Service's  concern  for  x:ons]stex>t  guidelines^n^d  for/reference  , 
to  the  common  law  of  charities  has  produced,  as  one  persisterrrtefiaency,  the  yie^Y, 
that  some  basis  must  be  foun4Jn  judicial  precedent ^for'recogoitiof*  of  new  *,*char- ^  ^ 
itable"  purposes  or  concepts,^''  At  the  same  time,  the  Treasu^^Regylations  and 
the  Service's  Manual  sDpport  a  countervailing  apd  perhaRS^^  persistent 
tendency  to  construe  **chariubld^  purpose  as  erpbracin^^^i  those  designed  to 
produce  "benefit  to  the  community  at  large.*®  !To  a  ^siderable  extent  the 
Service's  response  to  new  charitable  concepts  reflects  the  outcome  of  an  inevitable 
tension  between  these  tendencies.^         •    .  j^'^ 
^  An  exammation  of  {Revenue  Rulings  issued  over  the  past  10  yea/s  discloses  a 
considerable  number  addressee! 'to-  types  of  cfT^itable  .activity  that  are,  or  were  at  ^ 
the  time/controversial  or  innovative^  A  sumi?rary  of  the  rulings  that  seem  pertinent 
in  this  respect  is  ^et  forth  below,  with  more  detailed  attention  then  given  to  the 
two  exemptipn  questions  that  attracted  greatest  publit  attention  during  this  period, 
-  raciilly  segregated  private  schools  and  public  interest  law  firms. ^ 

Wbmen^S  rights  and  abortion: 

•  Providing  free  counseling  and  referra^*services,  to  wonien  on  methods  of 
resolving  unwanted*lfegnancies,  including  lawful  abortion,  qua(ifies  for 
'       ^01  (c)(3)  exemption  as  educational  in  'Instructing  the  public  on  a  subject 


useful  to  the  individual  and  berteficial  to*  the  community.".  Rtv.  Rul. 
73-569,  I.I^.B.  1973-51,  12.  %        ^  <^ 

•  Investigating  employment  practices  that  discriminate  against  women,  pub-' 
lishing  guidelines  for  employers  and  harftibpoks  on  womenil^ights,  and 
educating  women  about  **common  problems  they  face  ai  women  with 
respect  to  their  soci-economic  image  in  society,"  qualifies  jjnder  501(c)(3). 
Rev.  Rul.  72-228,  1972-rCum.  Bull.  148: 

Subsidized  professional  services:  . 

•  Erecting  a  medical  building  and  facilities  for  rental  at  Ipwer  than  normal 
rates  to  a  doctor,  to  attract  a  doctor  to  serve  an  isolated  rural  community,, 
is  not  disqualified  for  501(c)(3)  exemption  by  the  personal  financial' 
benefit  thereby  derived  by  the  doctor.  Rev.  Rul.  73-313,  I.R>B.  1973-30, 

,  i&  '    V  -  ■ 

•* 

•  Subsidizing  young  lawyers  for  three  years  while  they  establish  a  practice,  in 
which  th*ey  provide  free  Jegal  services  to  low-income  clients  but  charge  fees 
to  others  in  an  economically^  depressed  community  which  has  a  shortage  of 
available  legal  services,  qualifies  for  501(c)(3)  exemption.  Rev.  Rul  72-559, 
1972-2  Cum.  Bull.  247. 

•  Public  Interest  law  firms  conducting  litigation  **upojp.any  subject  of  public 
interest  as  determined  ly  the  applicant"  may  qualify  under  501(c)(3)  if 
they  present  positions  on  behalf  of  the  public  at  large,  do  not  normally 
,take  cases  in  which  the  private  financial  interests  at  stake  would  warrant 
prwate  legal  representation,  do  not  accept  fees  (9(cept  in  accordance  with 
procedures  approved  by  the  Service,  are  responsible  for  policies  and  pro- 
grams to  a  Aoard  representative  of  the  firm's  staff  or  Irtigalors  or  by  any 
non-501  (c)f3)  organization,  and.  are  not  Operated  in  knrianner' creating 
identification  or  confusion  with  any  private  law  firm.  Rev.  Proc,  71-39, 
1§7l4  Cum.  Bull  575.  -4, 

Vocation  training  and  Vdated  business  enterprises;-^. '  , 

•  Providing  j6b  training  for  unskilled  residents  of,. depressed  communities 
qualifies  for  501  (c)(3)  exemption  where  -the  manufacture  and  sale  of 

.  cojjimercial  products^  is  merely  th^means  of  accomplishing  this  purpose, 
the  scafle  of  the  commercial  operatwi  is  not,  larger  than  reasonably  neces- 
sary for  provision  *of  such  training, ^and  income  from  the  commercial 
operation  is  used  to  frnance  other  community  service  1973-1 1,  11. 

•  *  Providing  a  low-cost  retail  grocery  oiJtfet^in  a  poverty  are^  does  not  qualify 

"under  the  basic  common  law'concept  of  charity"  eyen  if  a  portion  Of  the 
storeV, earnings  is  allocated  for  on-,tjie-job  vocational  training  of  the  hard- 
core unemployed,  where  the  purpose  of  providing  such  a  store  is  an  ?nd  in 
itself  and.  the  store  is  conducted  on,  a  scaflie  larger  than  is  reasonably  neces- 
sary.foyts  trainir^  pfo^^     Rev.  Rul.  73-127,  I.R.a  1973-11,  10. 

•  ,  Providing  eqi/ity  fin^n<4ng  and  jpans  to  buSi;fo5s  ^enterprises  in  disad- 

vantaged urban  areas,  where  funa^are  not  availably  from  conventio^nal 
commercial  sqiirces,  quallHes  under  501(c)(3)  as  lessening  prejudice  and 
discrimination,  helping  to  relieve  poverty  and  combatting  community 
,  detejioration;  the  fact  that  individuals  recei>(in6  such  financial  assistance  in 
thefr  business  endeavors  do  not  themselve^qu^fy  for  charitable  assistance 


'4^ 


2589 


t 


does  not  detract  from  the  program's  charitable  character,  as  they  are 
merely  the  inst/^uments  by  which  the  charitable  purposes  are  sought  to 
,  accomplished.  Rev.  Rul.  74-587,  1974-2  Cum.  Bull.  12. 

Private  racial  discrimination:  *^ 

A  private  school  that  does  not  have  a  racially  nondiscriminating  policy  as 
to  students  does./7of  qualify  for  exemption,  because  a  charitable  purpose, 
educational  or,  otherwise,  may* not  be  contrary  to  public  policy.  Rev.  Rul. 
71-447,  1971.-2  Cum.  Bull.  230.  • 

•  Providing  free  recreational  facilkies  to  community  residents  does  not 
quaJify  ijn^der  501  (c)(3)  where  Urc  use  of  the  facilities  is  restricted  to  less 
than  the  entire  community^  on  the  basis  of  race.  Rev.  Rul.  67-325,  1967-2 
Cum.  Bull.  113.       '  ^  • 

Promoting  minority,  rights  and  viewpoints: 

^  See- Rev.  RuJ.  72-228  above  (women's  rights  organizations). 

•  'investigating  discrimination  against  minority'groups  in  housing  and  public 
accommodations,  publiViing  the  results  and  providing  speakers  and  dis- 

'  cussion' leaders,  on  tj^e'  subject  matter  of  such  investigations,  and  ern 
couraging  proprietors  of  discriminatory  establishments  and  trade  associa- 
^    tions  to  comply  with  civjl  rights  laws,  without  engaging  in  boycotts,  re- 
/  prisal^or  picketing,  qualifies  under  501(c)(3).  Rev.  Rul.  68-438,  1968*2, 
VCum.  Bull.  209.  >  .  *  *^ 

»  Providing  funds  for  legal  defense  of  members  of  a  religious  sect  from 
prosecutions  for  state  law  violations,  in  cases  involving^^Obstantial  constitu- 
tional issues  or  religious  freedom,  where  the  terijets  of  the  sect  forbid  its 
'  members  from  defending  themselves  in  court,  qualifies  under  501  (c)(3)  as 
"prQjrnotins  social  welfare  by  defending  human  and  civil  rights  secured  by 
law;rRev,  Rul.. 73-285,  I.RB.  1973-27,  11. 

catin^the  public  on  the  dangers  of  an  extreme  political  doctrine  does 
"fy^  under  501(c)(3)  where  a  substantial  part  .of  ahe  activity  is 
op,,  presenting  materials  that  attack  identified^  individuals  and 

'^'^^^'^^^^^^^^^^'^"^'V  ^^'^  exposition  of  the  pertinent 

tlj^o'^na||e  the  public  to  form  independent  opinions  or  judgments.  Rev. 
Rul.  68-263,  1968-1  Cum.  Bull.  256. 

^^ow*income  arjd  integratet  housing: 

Building  and  j:enovating  horpes  for  sale  to  low-income  families,  arid  . pro- 
viding financial  aid  to  such  purchasers,  qualifies  under  501(c)(3)  as  relieving 
the  poor  a;ia  distressed;  building  and  selling  low-cost  housing  units/on  art 
open  occuM^cy  basis  to  both  low-and  moderate-inpojpcr  membprs^  or 
minrfity  /gTOups  qualifies  under  501(c)(3)  is  eliminating  prejudicerand 
,  *    dj^scfimination  and  lessening  .neighborhood  teisions!,'^d  rehabilitating  ah 
'  Spirtpient  house  for  rental  .to  both  low-and  moder^income  families  in  an 
old  and  run-down  residential  ar^a  qualified  under  5bl  (c)(3)  as  combatting 
K  community  deterioration.  However,  erecting  hou^&rg  for  rent^^l  to  mod^jrate 
Income  families  in  an  area  suffering  a  shortage  of  such  housing,  fatecause  of 
I,  increaseti  interest  rates  ^nd  growing  population Jdoes 


/  ,     the  high  cost  of  land,  «       «  . 

not  qualif^as  a  charitable  purpose  under  501(c)(3K  Rev. 
<^      C^^"0-2<^BuU:  115.- ^ 
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,  4.  •  Promoting  racial  integration  in  housing  by  educational  programs  and 

assisting  white  families  to  obtain  homes  in  integrated  neighborhoods,; 
making  mortgage  loans  to  such  families  at  prevailing  bank  rates  or  purchas-'\ 
ing  and  reselling  homjes  to  such  families  at  no  preUit,  qualifies  under 

\^501(c)(3l.  Rev.  Rul.  68-655,  1968-2  Cum.  Bull.  213. 

•  Conducting  a  model  demonstration  housing  program  for  low-income  or 
displaced  fdn\ll!es,  by.  rehabilitatmg  and  gelling  6r  leasing  homes  to  such 
families  on  a  nonprofit  basis,  utilizing  funds  received  from  ^ale  of  interest- 
bearing  obligations  as  well  as  frum  grants  and  contributions,  qualifies  under 

-  501(c)(3).  Rev.  Rul.  6>17,  1968-1  Cum.  Bull.  247. 

Free  schools  and  day  care: 

.  * 

•  Acting  as  a  clearinghouse  and  course  coordinator  by  bringing  together 
instructors  and  interested  students,  with  no  regular  curriculum,  open  en- 
rollment and  courses  on  subjects'^ ranging  from  handicrafts  to  philosophy 

.  and  economics,  taught  at  various  locations  and  without  salary  by  anyone 
who  considers  himself  qualifies  to  teach,  qualified  for  501(c)(3)  exemption 
as  advancing educitibn.  ReVo^RuK  71-413,  1971-2  Cum.  Bull.  229. 


•  -An  educational  day  care  center  operated  adjacent  to  the  premises  of  an 
industrial  company,  for  preschool  children  selected  on  the  basis  of  need 
from  amopg  children  of  (he  company's  employees,  of  parents  eroployed  in 
^other  nearby  factories  and  of  other  parents  recommended  by  atitipoverty 
and  welfare  agencies,  with  medical  assistance  available  from  the  comparty's 
staff,  participation  of  parents  during  the  working  day  and  tpur  of  the 
company  for  the  children  as  parts  of  the  program,  qualifies  under  501(c)(3) 
as  advancing  education;  "any  private  benefits  derived  by  the  company  or 
the  parents  of  enrolled  children  is  incidental  to  the  public  benefits*resulting 
from  tile  organization's  operations.''  Rev.'  Rul.  70-533,  1970*2  Cum.  Bull. 
112. 

Environment  and  pollution:      ^  ^ 

<  Educating  thp  public  on  environmental  deterioration  due  to  solid  waste 
pollution  and  collecting  material^*  for  sale  to  comnrtercial  companies  for 
recycling,  with  net  income  from  »Kh  sales  lised  to  help  finance  the  educa- 
tional program,  'qualifies  und^r  50l\c)(3);  the/hcome  derived  from  sale  of 
the  waste  materials  ^to  .recycling /tompanies  is  "nilerely  iiicidental"  to 
accomplishing  thej  exempt  purpofej  Rev.  Rul  72-560,  197^,  Cum.  Bull. 


Thd  Service's  treatment  of  the  racial 
illustrates  the  interaction  between  cone 
concepts  of  the  public  interest  It  coul 
did  not  benefit  the  comnHinity  as  a  wh 
discrimination  prevented  them  from  bsi 


discrimination  question 
n  for  judicial  precerdentf 
be  Argued  that  segregated  private  schools 
e,  but  it  seemed  harder  to  argde  that  racial 
"educational,"  an  apparently  independent 


1  private  schools 
and  for  broader 


criterion  under  501(c)(3).  Many  perioni,  including  no  doubt  many  in  the  Service, 
thought  that  Congress  should  resolvt  such  a  far-reaching  and  controversial  policy 
Issue.  But  Congress  did  not,  and  the  Service  coi^tinued  until  i970  to  accord  exempt 
status  to  segregated  private  schools^  because  there  was  no  court  decision  holding  that 
such  schools*  were  not  "cha^itable.""*^  Litigation  ^  the  issue  was  commenced 
against  the  *ryice.^^  The  impasse, was  broken  wherf  the  highest  Service  officials 
concluded  tflat'a  charity  canfnot  be  created  for  a  purpose  ^hose  accomplishment, 
"would  tend  to  frustrate  some  well-settled  public  policy."^'  In  formally  ^articu I atrng^ 
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*this  conclusion,  Revenue  Ruling  71-447  relied  in  part  ""on' the  comment  of  the-^ 
Restatement  (Second)  of  Trusts  that,      trust  for  a, purpose  the  accomplishment  of 

""which*  is  contrary  to  public  policy,  although,  not  forbidden  by  law,  is  invalid,'*  as 
did  the  federal  court  which  reached  the  sartte  conclusion  in  the  Green  case.^^ 

T^e  question  how  far  the  Service  should  go  in  requiring  affirmative  anti-* 

.  discrimination  steps  Jbj/  private  charitable  organizations  lias  remained  trouWesome. 
In  1972  the  Service  required  affirmative  steps  only  by  private  schools  that  "have 
fiot  clearly  established*'  their  racially  nondiscriminatory  policy  as  to  students.^ ^  Not 
until  February  1975  did  the  Service  propose  to  require  a/f  private  schools  to  show 
affirmative  steps  to  establish  i  racially  nondiscriminatory  policy,  effectively  extend 
that  policy  J«5  faculty  and  staff,  and  require  maintenance  of  records  showing  the 
reasons  for  rejection  of  ail  applicants  for  admission,  financfal  aid  or  employment^"* 
Such  requirements  have  not  yet  been  applied  by  the  Service  to  exempt  organiza- 
tions  othejTijrthan  schools,  although  the  trend  of  court  decision^^may  in  due  course 
produce  that  result*^^  Nor  has  the  Service  yet  adopted  a  similar  policy  with  respect 

/to  sex  ^discrimination,  although  thereto  the  courrts  may  be  leading  the  way.^^ 

''The  sheer*  administrative  task  of  underuking  to  polite  some  230,600  exempt 
oi^anizations'.in  these  respects^  and  concern  for  imposing  burdensome  record- 
keeping requirements  on  all  such  organizations  to"  ease  the  Service's  own  adminis- 
trative tasl^  are  clearly  among  the  factors  that  have  cause  the  Service  to 'move 

^  slowing  in  this  area.  There  is  also  concern  tq  observe  the  distinction  between  / 
assisting  in  the  formulation  .of  broad  public  policy,  which  the  Service  does  not 
regard  as  its  proper  role,  and  implementing  public  policies  that  have  been  firmly  and 

,  indisputably  established  elsewhere. 

Jhe  question  of  public  interest  law  firms  was  controversial  and.difficult  for  the 
Service  both,  because  there  were  no  guidelines  as  to  the  permissible  objects  o^  the 
litigation  to'  be  conducted  by  such  firms  and  because  the  firms  frequently  purport 

'^.to  act  6n  tehalf  of  majority  interests  rather  than  disadvantaged  minorities.  In  early 

*1970  the  Service  undertook  to  study  the  question,  meanwhile  holding  up  numejgus 
pending  applications. f  After  several  months  the  Service  announced  publicly  its 
special  sttidy  and  cautioned  that  during  the  intefim  it  was  unable  to  provide 
assurance  Of  the  deductibility  of  contributions,  A 'flurry  orpublic  and  congressional 
protests  ensued;  among  the  suggestions  and  comments  receiyed  by  the  Service  were 
many  from  profession^  -and  public  interest  groups,  including  the  Tax  Section  of  the 
American  Bar  Association.  Shortly  thereafter  the  Service  issued  Revenue  Procedure 
71-39  (summarized  at  page  2588  above)  setting  forth  guidelines  under  which  public 
interest  law.  firms  would  receive  501(c)(3)  recognition.    '  '  , 

Those  qtjidelines^  it  can  be  observed,  avoided  any  criteria  that  would. requ^ .the 
Service  to -fudge  whether  the  applicant's*  proposed  objectives  were  favored  4r^s 

^  Cohgre^  or  ,tfie  public.  In  Explaining  tihe  Service's  conclukions.  Commissioner  . 
Thrower!  stateA,  "...  we  should  not  have>and  we  would  not  wfint  the  responsibility 
of  making  sucp  a  deternlinatidn . . .  (whicfcj  would  exclude  recognition  ef  litigaltjpn 
on  -behalf^  of  unpopular  causes  not  having  Congressiorfal  approval,  evep  though  * 
thought  b9  the  proponents  to  be  in  the  public  interesti?*  The  Commissioner  also  ^ 
observed  that,  "...  we  received  a.-number  of  submissidns  that  seemed  prepared  to 
concede  to  us  the  role  of  arbiter  of  the  public  goo^  . . .  |  dp  not  believe  that 
Cpngress  wishes  Internal  'Revenue  to  make  such  whoIlM  subjective,  ad  hoc 
pecisions."p  .  ,  [  /. 

Oisct^ion.  In  resolving  these  questions  and  the  others  summarized  at  pages  ^587-90, 
above,  irtioes  not  appear  that  the  Service  frustrated  the  recognition  of  innovative  or 
controversial  new  charitable  concepts.  In  some  cases  the  Service  has  s^t  conditions 


\  or  drawn  distinctions  that  may  be  more  restrictive  than  proponents  of  the  activity 
believe  appropriate,  for  example,  on  receipt  of  fees  by  public  interest  law  firms,^^ 
.  limitation  of  business  enterprises  associated  with  vocational  training'  to  a  size 
.*  feason^lv  necessary  for  the  training  program,  qualification  of  housing  programs  for 

f  mci     :  '  ■  So- 
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moderate*incom|  families  only  to  promote  racial  integration  or  prevent  community 
deterioration  b/t  not  as  an  end  m  itself.  Others  regard  such  restrictions  and  distinc- 
tions as  reasorrtble,  and  in  virtually  no  case  has  the  S^ervice  refused  any  foothold  to 
.a  newly  emeiling  charitable  concept;  indeed,  in  the  great  majority  of  cases  re- 
viewed, new  *aritable  programs  have  been  permitted  to  develop  into  full  operation 
on  a  generally/unrestricted  basis.        »'  • 

As  long  asSthe  statutory  standards  remain  broad  enough  to  accommodate  mean- 
ings that  chinge  and  expand  as  the  needs  of  society  change  and  expand,  as  we 
believe  theyJshould  and  must,  a  balance  of  cautionary  and  innovative  viewpoints 
seems  prefer&ble  to  any  monolithic  or  doctrinaire  approach  to  the  question  of  what 
constitutes.^  "charitable"  purpose.  The  interaction  between  caution  and  inspiration 
which  hasl:haracterized  the  Service's  approach  to  this  qdestion,  although  un- 
doubtedly' fleUying  recognition  of  some  new  charitable  concepts  longer  than  their 
proponents|believe  desirable  and  resulting  in  tax-subsidized  social  innovation  more 
than  other^believe  to  be  appropriate,  seems  on  the  whole  to  have  been  healthy.  ^ 


Initial  Determinations 
District  Lhel 

J  ^  Procedure.  Applications  for  recognition  of  exempt  status  are  initially  filed  in  the 
Internal  Tevenue  district  in  which  the  organization's  principal  office  is  located,  but 
they  are  referred  to  the  District  Director  of  the  nearest  "key  district."  Within  eadh 
of  the  key  district  offices,^^  the  Audit  Division  staff  includes  an  average- of  20 
to  30  revenue  agents  ^nd  tax  auditors  designated  as  "key  district  specialists"  who 
handle  only  exempt  organization  matters.  In  nrwst  key  districts,  about  two  thirds  of 
these  specialWS^  are  assigned  to  an  Examination  Group  and  one  third  to  a  De- 
termination Let  er  Activity  Group,  each  headed  by  a  group  manager.  A  Regional 
Exempt  Organi2ition  Program  Coordinator  in  each  of  the  seven  Internal  Revenue 
regions  coordinftes  audit  programs  and  rrwnitors  the  wqrkload  of  all  key  district 
specialist  groups  within  the  region,  reporting  to  the  Assistant  Regional  Commis- 
•sioner  (Audit).  These  are  the  only  field  personnel  who  concentrates, full  time  on 
exempt  organization  matters.  * 

Each  application  is  first  reviewed^by  thet  manager  of  the  key  district  Determina- 
tion Letter  Activity  Group  for  completeness  and  to  ascertain  wjiether^the  applica- 
tion should  be  referred  to  the  National  Office  for  further  processing.  ;Sie  published 
Revenue  Procedure  requires  referral  to  the  National  Office  only  df^ applications 
'"which  present  questions  the  answers  to  which  are  not  specifically  covered  by 
statute  Treasury  Decision  or  regulation,  or  by  a  rulirjfg,  opinion,  or  court  decision 
.published  in  the  Internal  Revenue  Bulletin."*^  H^^ever/the  official  Internal 
Revenue  Manual  for  guidance  of  IRS  employees  furtherTSTricts  field  authority  by 
providing  that  key  district  offices  must  also  refer  to  the  National  Office  all  applica- 
tft)ns  for  exemption  which  involve  ^'matters^of  extensive  public  interest,"  that  is, 
"those  in  which  the  orgahization,.  its  officers,  or  its  activities  are  likely  to  generate-^. 
Congressional,  mass  media,  or  other  wide-spread  public  interest."  In  addition, 
whenever  a  key  district  finds  that  at  any  one  tim^  it  has  two  or  more  applications 
from  organization?  of  the  following  types,  instead  of  referring  the  application^  for  a 
National  Office  tuling  on  an  individual  basis  it  is  to  request  technical^ advice  on  the 
common  issues  without  identifying  Ihe  organizations  by  name'  (a)  ufban  economic 
development  organizations;  (b)  homeowners'  association;  (c)  Jow-and  moderate-  ^ 
income  l^ousing  organizations;  (d)  fund-raising  events  fdr  charity;  (e)  organizations 
providing  administrative  services  for  charities  (except  IRC  501(e)  organizations);  and 
(f)  publicinterest  law  fjrms.^^ 

About  20,00  determination  letters  are  issued  each  year  by  key  District  Directors 
upon  applications  for  all  types  of  exemption  under  sections  501  and  521  (farmers 
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cdbperatives).^*  In  went  years  the  National  Office  has  issued  about  1,700  rulings 

•  annually  on  501(c)(3)  applications' referred  to  it  by  key  districts.^''  The  Service 
^reportedly  forecast  in  196S^h4t  by  1970  substantially  all  problems  raised  by  ap- 
plicants woutd  be  covered  by  published  Revenue  Rulings  so  that  all  applications 
coula  remain  under  field  jurisdiction.^  The  complexities  introduced  by  the  Tax 

„,RefqfnD  Act  of  1969  and  the  steady  increase  in  volume^^  are  among  the  factors 
~  that)Jtave  led  the  National  Office  to  assume  jurisdiction  over  so'  many  501(c)(3) 

determinations.  ^     ^  ) 

if  an  application  is  not  forwarded  to  the  National  Office  for  a  ruling,  it  is 

assigned  to  one  of  the  key  distri(;t  specialists,  for  preparation  of  a^c}ptermination 

•  letter  in  the'^narae  of  the  key  District  Director. 

All  unfavourable  determinations  (plus  a  sampling  of  10  to  30  percent  ofJav^«rablQ^ 
one^)  are  reviewed  bV  the  group  manager  of  the  key  district's  Determination  Letter 
Activity  Group.  If  the  group  manager  agrees  that  the  requested  exemption  should  . 
not  be  recognized^  an  adverse  determination'  letter  is  sent  to  the  applicant  con- 
\^ining  a  condse  statemefit  of  the  facts  on  which  the  determination  is  based,  the 
pertinent  law  and  regulations  and  their  application^  to  the  facts.  The  letter  also 
provides  notice  of  the  applicant's  right,  to  protest  the  determination  by  submitting 
within  BQ^ys  a  written  statement  of  the  facts,  law  and  argument  in  support  of  ifs 

•  application,  and  of  the  applicant's  right  to  request  a  conference  in.  the  key  district 
officc^^  If  no  protest  is  received  within  30  days,,  the  de'ter'mination  becomes  final 

-  and  the  applicant's  local  District  Director  is  so  notified./? 

Upon  subnnitttng  a  written  protest,  the  applicant  may  proceed  to  a  key  district^ 
office  conference,*" ^with  automatic  referral  of  lihe  base  thereafter  to  the  National 
.  Office  if  the  key  district's  [position  remains  unchanged  and  the  organization  con- 
tinues to  c^sagree.'^^  Altern^ively,  the  applicant  has  the  right  to  waive  a  district 
level  conference  and  have  the  adverse  determination  referred  immediately  to  the 
National  Office,''^  specifying  also  whether  a  National  Office  conference  is  desired  in 
the  event  an  advert  decision  is  indicated. 

No  data  are  avaK^t^on  either  the  total  number  of  district  conferences  in 
501  (c)(3)  determinationcases  or  the  number  in  which  such  conferences  result  in 
Ksuance  of  a^favora|;je  determination  letter.  Experienced  observers  estimate  that 
properly  protested  denial  letter  which  are  reviewed  by  the  National  Office  are 
reversed  in  a  substantial  percentage  of  the  cases^^  but  that  the  outcome  of  district 
conference  is  much.le^s  often  favoragle  to  the  applicant.  4n  considering  whether  ta 
v^We  a  district  conference,^^  the  applicant  thus  must  weigh  the  delay  and  expense 
of  representation  before  the  National  Office  and  of  a  possible  trip  to  Washington 
for  a  Njitional  Office  conference  against  the  greater  likelihood  of^  success  in  the 
National  Office  and  the  additional  time  required  (during  which  potential  donors 
have  no  assurance  that  contributions  will  be  deductible)  jf  an  unsuccessful  district 
^  conference  precedes  eventual  National  Office  review. 

District  conferences  are  conducted  by  a  "specialist  conferee'*  fPom  the  Con- 
ferencejStaff  of  the  key  district's  Audit  Division  who  typicaljy  is  famjliarwith,  but 
does  not  devote  fiill  time  to,  exeript  organization  matters.  Both  the  conferee  and 
the  manager  of  the  Determinaton  fetter  Activity  Grpup  of  key.Sfistrict  specialists 
,/eport  to  other  Service  officials  within  the  key  district's  Audit.  Divisioh,  but  the 
responsibility  of  such  higher  officials  extends  only  to  wrokload  management  and 
.administration;  they  do  not  participate  in  .determining  whether  exempt  status  should 
be  recognized.  "  "  .'^  .       %  ' 


Processing  time  and  wori<:load.  The  Service's  Exempt  Organizations  Audit 
Procedures  specify  that  determination  letters  '*will  be  issued  within  60-90  days  after 
receipt  of  the  application  by  trae  |:ey  "district*  unless  this  is 'not  possible  due  to 
kteiays  beyond  their  control."'']  NiS  specific  data  ard, available  on  the  extent  to 
'which  this  objective  is  met;  the  National  Offic^  Audit  Division  estimates  that 
-^*^^*nation  tWers  in  cases  nek  referred  for  National  Office' rulings  are  isssued  to 
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most  apjjlitants  within  30  days  after  key  distr^  receipt  of  the  application,  to  80 
percent  of  applicants  within  60  days,  and  to  99  percent  within  120  days.  Since 
approxinn^ely  20,000  exemption  determination  letters  are  issued  by  key^^DistricU 
Directors.'  each  year,  this  would  J(idicate  that  about  4,000  take  more  than 
months  to  issue  and  about  ^00/take  more  than  four  months;  it  seems  reasonable  to 
assume  that  nearly  aH  of  th^se^fe  501(c)(3)  determinations.  v  ' 

The,  Service  believes  that  a'principaLreason  for  delay  is  the  time  it  takes, for 
applicants  to  respond  to  key  district  requests  for  further  information,  particularly  if 
an  amendment  to  the  ^licant*s  charter  is  required.  Some  attorneys  who  regularly 
represent  applicants  fed,  however,  that  at  the  district  level  the  Service  is  reqairing 
unnecessary  pap«rwo/^.,  sometimes  requiring,  for  eii'kmple,  that  copies  of  the 
applicant's  bylaws  bk  supplemented  by  a  certificate  stating  that  the'' copies  are 
accurate.''^  Unnece^ssary  delays  are  also  attributed  to  inadequate  familiarity ^y  some 
key  district  personnel  with  pertinent  Revenue  Rulings  and  regulati5ns,  from  an 
overly  literal  application  of  rulings^  or  regulations  in  clearly  distinguishable  cir- 
cpmstaVices,  and  from  reluctance  to  exercise  judgment.  At  the  same  time,  the 
^mplex  requirements  of  the  pertinent  law  and  aregulations,  especially  since  tJjfi^Tax 
Reform  Act  of  1969,  are  often  not  adequately  understood  by  appHcants  or  their 
attorneys.  .  '  '  . 

'About  580  professionals  are  assigned  to  the  exempt  organization  program  irl  the 
field,  but  there  are  not  avaiable  data  indicating  how  .fnuch  time  of  Service  personnel 
is  devoted  to  determining  the  status  of  applicants  for  exemption.  Since  the  Service 
reports  and  budgets  man-years  by  organizational  component  rather  thati  by  func- 
tion, and  since  the  determination  function  is  performed  by  personnel  of  both  the 
Audit  and  the  Technical  components^  who  perfrom  other  functions  as  well,  neither 
th^  Audit  nor  the  TechM'cal  man-yearl  devoted^To  exempt  organization  matters  (nor 
■        both  combined)  will  yfeld  this  information. 

Personnel  and  traiofng>AII  of  the  Servicers  field  personnel  assigned  as  key  ^istrict 
specialists  are  revenue  agents  or  tax  auditors,  both  of  which  are  job  classifications 
established  by  the  Civil  Service  Commission  fot  accountants.  Tax  auditors,  with 
lesser  formal  accounting  trainmg,.  may  reach  Grade  9  (currently  $12,841  per  year); 
revenue  agents  may  reach  Grade  14  in  supervisory  position  (currently  $25,581  per 
year).  There  is  no  separate  Civil  Service  job  classification  for  exempt  organization 
specialists,  much  less  for  charitable  organizatTon  specialists.  ^ 

The  normal  career  ladder  for  tax  auditors  is  to  become  revenue  agents  through 
additional  accountmg'  training;  the  Audit  Division's  field  staff  as  a  whole  is 
comprised  lar^elv/of  revenue  agents.  However,  most  of  the  key  district  specialists 
assigned  to  Deicfrminatign  Letter  Activity  Groupware  the  lower-graded  tax  auditors, 
many  of  them  with  Jong  years  of  service  at  that  level.  This  difference  is  reflected 
also  in  5upe.rvisory  grade  levels;  the  managers  of  Determination  Letter  Activity  ^ 
Gfoup  (while  themselves  revenue  agents)  are  all  at  Grade  12  or  13,  whereas  half  th^ 
supervisors  of  Examination  Groups  are  at  Grade  14. 

[The  grade"  structure  for  key  district  specialists  [was  sorhewHat  improved  in  1969, 
but  there  has  lingered  an  inclirjiation^  (privately  |icknowlbdgej  within  the  Service  as 
well  as  outside  )  not  [to  regard  exempt  organizations  specialists  in  the  field  with  the 
satfie  esteem  as  those!  engaged  in  "productiye;*  activities.  However  unjust  this  may 
be  to  abla  individuals,',  the  inevltible  consequence  has  been  a  tendency  for  ambitious 
fieW  personnel  to  seek  as«ments  outside  the  exempt  orgefiizations^eaM  consistent 
with  the  predoniinant  WPhasis.  of  the  Service  as  a  whol^  On  ?evenu6-collecting^ 
productivity.  It  is  not  i^ual  to  find  a  key  district  specialist  art  Grade  9  after  20 
years  service.  ^ 

Training  of  key  district  specialists  for  the  determinations  function  consists  of  a 
four-week  course  based  on  the  Exempt  Orginizations^Handbook  (initially  isssued  by 
.the  National  Officers  Technical  staff  in  January  1970  and  updated  concerning 
^^01{c)(3)  orgaYiizations  as  of  April  1972),'''  plus  a  one-week  course  on  Private 
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Foundations  Under  the  T^ax  Reform  Act  of  1969.  The  latter  course  is  ^ased  oo. 
study  materials  current  as  of  the  end  of  1971,  before  final  Treasury  !Regulations 
were  issued  on  most  of  the  lesson  topics.  The  basic  four-week  course,  using  the 
Exempt  Organizations  Handboolc  as  a  guide,  is  built  around  six  case  problems,  of 
which  two  involve  501(c).(3)  organizations  and  the  remaining  for  involve  applicants 
'  under  other^exemption  provisions  of  the  Code.  •  '  ^ 

^,  The  written  materials  for  both  courses  deal  with  the  technical  requirements  of 
the  law,  Treasury  Regulations  and  Revenue  Rulings,  or  with  the  Servicers  internal 
procedures^  for  processing  exemption  applications.  None  of  the  material  deals  with 
the  purposes,  functions^  or  values  of  private  philanthropy  in.our^ciety,  nor  does  it 
'  include  any  "refresher  courses  in  fields  such  as  sociology,  political  science,  ec.o- 
nomics»  philosophy  and  the  like"  anticipated  by  Commissioner  Thrower  when  he 
r  first  established  the  training  program  in  1969,^^ 

These  courses  are  given  in  each  Ql.the  seven  Internal  Revenue  regions  (occa- 
sionally on.  an  interregional  basis)  whenever  there  are  enough  newly*  i^stgr^ed'key 
district  specialists  to  justify  it,  usually  a  total  of  three  or  four  times  each  year 
throughout  the  country.  Each  course  is^iven  by  twa  instructors,  one  a  senior  key 
^^istrict  specialist  and  the  other  from  the  National  Office  Audit  Division's  Exempt 
^  Organization  Examination  Branch.  New  key,  district  specialists  receive  on-the-job 
training  within  their  districts  while  awaiting  an  opportunity  to  lake  these  cQurse\/  ^ 

:  '  !  .     .  ]  . 

,  NatlonahOffice:  Exempt  Organizations  Branch,i  Technical 

Determination  issues  and  all  dtho^  substantive  questions  forwarded  to  the 
r .  National  .Office  for  rulings  or  for  technical  advice  are  referred  to  the  Exempt 
^  Organizations  Branch  of  the  Miscellaneous  and  Special  Provisions  Tax  Division  under 
the  Assistant  <iommissione/  (TechnicaJ).  the  Technical  exempt  organization  experts 
have  neither  authority  nor  responsibility  for  the. selection,  training,  or  management 
of  the  key  district  fi^ltj  personnel  whose  decisions  they  are  reviewing,^  ^  since  these 
,.*personnel,  as  noted  above,  ar^  members  x)f  the  audit  staff,  under  the  Assistant 
;   Commi|5ioner  (Compliance). 

Procedure.  Whether  an  issue  is  presented  to  the  National  Office  for  a  rulmg  or 
for- technical  advice  to  ^  District  Director,  and  whether  the  issue  arises  through  an 

.  exemption  application,  as  a  result  of  an  audit  or  upon  a  request  for  an  advance  , 
rulifi&'die  procedure  in  the  National  Office  is  essentially  the  same.  Nprntally  the 
case  will  be  handled  and  the  issue  resolved  entirely  within  the  T'echnical's  E;(empt 
Organizations  Branch,  after  being  reviewed  at  successive  levels  within  that  Branch 
according  to  the  degree  of  difficulty,  novelty,  or  sensitivity.  If  the  case  U^unusually 
important,  complex,  or  sensitive,  the  Interpretative  Division  of  the  Chief  Counsels 

.  Office  will  be  consulted  for  legal  advice. 

:^    The  Exempt  Organizations  Branch,  consisting' of  about  110  professional  and  40 
clerical  employees,  is  dwided  into  four  sections  fJlus  a  small  service  unit  that  kd|eps 
track^.of  each  case  and  its  relevant  files.  .The  Branch  Assignment  Officer  dejernjnes 
:v  the. specific  group  within  gne  of  the  Rulings  Sections  to  which  each  case  is  tc^  be 
^assigned;  the  group  supervrsor  then  determines  the  order  in  which  cases  should  be 
handled*^  There  are  two  Rulings  Section,  each  .broken  down  into  three  groups 
l^ith  e3ch  group  consisting  of  apjifoximately  15  tax  law^  specialists,  a  conferee- 
^ reviewer  and  a  grouf^  supervisor  who  also  acts  as  a  copferee-reviewer.  All  six  rulings  / 
groups  h'artcfle  501(cj((3)  giatters  and  other  exempftdn  cases  as  welj;  assignments  are  / 
made  between  the  two  sections  and  among  the  group  primarily  with  a  view  to       /  , 
•evenness  of  workload.  *    v  / 

.    .The  remaining  two  sections  of  the  Branch  ar^  essentially  companions  to  the  , 
rulings  funcfJon^  The  Conference  and  Review  Staff  conducts  conferences  with       ^  . 
r-^'^V^^^nives  >Qf  the  affected  organization  when  the  ruling  or  technical  advice 
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indicated  by  the  Rulings  Sec|ion  is  adverse,  assists  in  resolving  differences  betv^een 
the  Chief  Counsel's  Office  and  the  Exempt  Organizations  branch,  and  draft  Revenue 
Rulings.  The  Technical,  Research  and  Coordination  Section  conducts  studies  in 
depth  'to  formulate  a  Branch  position  on  particular  problems..  This  section  also 
maintams  liaison  with  other  branches  of  the- Service  and  Treasury,  reviews  draft 
Treasury  Regulations,  and  is  responsible  for  portions  of  the  Internal  Revenue 
Manual.  Since  1972  it' has  been  the  policy  of  the  Branch  to  move  its  personnel 
periodically  amgng  the  Rulings,  Conference  and  Review,  and  Technical  Research 
,  apd  jCoordinatio'n  Sections,  to  improve  perspective  ^nd  deepen  expertise.  These 
isectbns  work  closely  together  and  confer  on  difficult  issues. 

An  exemption  ruling  or  technical  advice  request  upon  an  adverse  determination 
letter  is  first  assigned  to  a  ta;^-law  specialist  in  one  of  the  rulings  groups.fHis  pro- 
posed dispo^tion  of  the  case  is  reviwed"  by  a  conferee-reviewer  at  group^level.  If 
they  agree  and  the  case  does  not  raise  difficult  issues,  a  letter  ruling  is  issued;  if  the 
.proposed  disposition  is  unfavorable  the  applicant  will  first  be  invited  to  a  National 
Office  conference,  conducted  eithef  by  the  rulings  group,  conferee-reviewer  or  by 
the  Confererrpe  ^d'  Review  Staff,  depending  on  the  difficulty  of  the  case.  If  the 
rulings  group  reviewer  does  not  agree  withr  the  speci^^list  on  a  proposed  ruling,  or  if 
the  issue  is  new  or^^bstantial,  the  supervisor  of  the  rulings  group  will  be  consulted; 
he  in  turn  may  bringNtie^case  to  the  Rulings  Section  Chief.  If  the  Section  Chtef 
feels  that  the  problem  ^s5^tFl^^antial  or  involves  a  major  policy  question,  he  will 
.  consult  the  Conference  and  Review  Suff;  if  they  disagree,  the  mattep  will  be  con- 
sidered at  a  ^'technical  issue  meeting"  of  the  Section  Chiefs  and  the  Branch  Chief.  If 
the  case  involves  a  new  position  or  a  major  modification  of  an  old  position,  or  is 
unusually  sensitive,  it  may  be  forwarded  by  the  Chief  of  the  Conference  and  Review 
Staff  (acting  for  the  Director  of  the  Miscellaneous  and  Special  Provisions  Tax 
Division)  to  the  Interpreutive  Division  of  the  Chief  Counsel's  Office. 

Upon  receipt  of  the  Chief  Counsels  opinion  (GeneraL  Counsel  Memorandum  or 
**GCM"),  the  original  rulings  group  will  normally  dispose  of  the  case  fn  accordance 
with  that  opinion.  However,  such  opinions  are  advisory  only;  if  the  Chief  Counsel's 
Interpretative  Division  disagrees  with  the  Exempt  Organizations  Branch's  proposed 
action,  and  the  Branch  adheres  to  its  view,  a  "recqnciliation  conference"  will  be 
held  between  Technical's  Miscellaneous  and  Special  Provisiort?Tax  Division  (acting 
through  the  Chief  of  the^  Exempt  Organizations  Branch's  Conference  and  Review 
Staff)  and  Chief  Counsel's  Interpretative  Divisioh.  lf  the  reconciliation  conference 
does  not  produce  agreement,  the  issue  will  be  resolved  between  the  Assistant 
Commissioner  jTechnical)  and  the  Associate  Chief  CoQnsel  (Technical)  or  the  Chief 
Counsel  (or  hfs  Deputy).^^  In  rare  cases  it  may  go  to  the  Commissioner.^^  * 
'^Thus,  within  the  Exempt  Organizations  Branch  alone,  thecfe  may  be  as  many  as 
six  successive  levels  of  consideration  in  difficult  cases,  with  a  minimum  of  two  levels 
even  in  routine  cases:  (1)  Rulings  group:  tax-law  specialist;  (2)  Rulings  group: 
conferee-reviewer;  (3)  Rulings  group  supervisor;  (4)  Rulings  Section  Chief;  (5) 
Conference  and  Review  Staff;  (6)  Branch  Chief  (technical  issue  metting). 
1  To'  these  levels  of  review  must  be  added  those  po^^ntially'resulting  from  con- 
sultation widj  the  thief  Counsel's  Office:  (7)  Chief  Counsel's  lnterpretati\fe 
Division;  (8)  Mfscellaneous  and  Special  Provisions  Tax  Division  (Technical)  and 
Chief  Coun$e1'r  Interpretative  Division  (reconciliation)  conference;  (9)  Assistant 
Commissions? ^Technical)  and  Assaq^e' Chief  Counsel;  (10)  AssistantCdmmissloner 
(Technical)  and  Chief  Counsel.     I  -         I  / 

Perhaps  100  200  exempt  organization  cases  peV  year  are  refeired  to  the  Chief 
Counsel's  Office.  ^Such  referral,  of  course,  adds  considerably  to  thel  amount  of  time 
reiquired  for  ultimate  disposition.  About  an  equal  number  of  cases,  although  not  so 
referred,  are  held,  in  tKe  Exempt  Organizations  Branch  pending  resolution  of  conr 
trollipg  questions  that  are  awaiting  disposition  in  iimilar  case^  that  have  been  re- 
ferred to  the  Chief  Counsel's  Office.  ^  j 
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WorkloadTThe  •professional  staff  of  the  Exempt  Organizations  Branch,  most  of 
^Rom  are  attorneys,  has  approximately  dpubled  in  size  since  1968,  primarily 
.  because  of  the  Increased  complexity  and  sopfiistication  of  the  issues  presented  under 
the  Tax  Refoi'm  Act  of  1969:  Afthough  the  volume  of  work  has  not^changed  much 
I  indecent  years,  the*  normal  clOgj»|  for  an  experienced  tax  law  specialist  has  de- 
creased  from  about  40  cases  m^68®^  to  between  10  and  20  cases  today.  The 
Branch  believei  it  is  adequately  staffed  for  its  present  functions  at  its  currently 
^  authorized  level  ,  ^ 

In*  1968  the  estimated  ''hormaj"  time  spans  for  processing  cases  were  as  "follows: 
four  mdnths  from  the  irikial  unfavorable  determination  to  an  invitation  to  a 
National  Office  conference  (inclu^ding  about  30'days  for  submission  of  the  appli- 
cant's brief),  another  30  to  60 'days  yn^V  the'conference,^.'  thr^e  weeks  for  the 
applicant's  post-conference  brief,  and  then  additional\time  for  cons'ideratioajaLlhe. 


case  at  appropriate  levels  within  the  Exempt  Organizations  Bran^  CM",  if  necessary, 
in  the  Chief  Counsel's  Interpretative  Division, 

,  These  delays  have  been  a  source  W  complaint  because  they  can  result  in  the 
^^fjinanciaf  death  of  a        charitable  organization.*®  In  recent  years,  the  Exempt* 
Organizations  Branch  has  tried  to  reduce  the  nunf*er  of  protracted  cases.  Monthly 
status  reports  required  by  the  Branch  Chief  have  shown  a  sharp  and  steady  decline 
since  1970^-ln  the  number  of  cases  pending  for  more  than  six  months: 


ToUl  £.0.  CAses 

Pending  over  6 

Technical 

Months  In  National 

Rulings 

Advice 

Office 

Reouests  ' 

Requests 

Deqeznber  1970 

788 

649 

139 

December  1971 

'*  435 

331 

104 

December  1972 

269 

209 

60 

December  1973 

279 

232 

47 

December  1974 

234 

191* 

43 

a*  About  65  of  these  are  requests  for  advance  rulings  on  private  fbundaUon 
^  scholarship  programs;  although  advance  Settee  approval  of  grant  pro- 

cedures is  required  by  Code  §4945,  the  Service  has  not  yet  issued  a 
Revenue  Procedure  specifying  the  criteria  for  approval  of  such  procedures. 
See  page  2603  below.  « 

As  of  December  31,-1974,  the  majority  of. National  Office  cases  were  being 
dosed  within  two  months  and  about  90  percent  wkhin  six  months,  as  shown  by  the 
following  data: 

-Percentage  of  E.O.  Cases  Closed  Within  Two  Months  and 
'  Within  SU  Months  of -Receipt  in  National  Office  ^ 


Rulings  Requests 
Technical  Advice  Requests 


Within  2  Months 

64% 
i  63 


Within  6  Months 

94% 

-90 
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Organizations  I  (and  their  attorneys)  proposing  new 
it<d)le  actiyJty  m  more  likely  than  others  ta  experience  ri 
ff  the  proposed  activity  is  coniroversial.®^  ^ 


or  concepts  of  char- 
lings  delays,  particularly 


./  Sta^  and  trainipg.  Unlike  thc^lcey  district  specfilists  injthe  field,  most  of  whom 
, I  served  in  other  Internal  Revenue  Service  capapitles  (typically  as  income  tax 

*  auditors)  before  becoming  exempt  organization  specialists,  the  professional  staff  of 
'  the  Tephnical  Office's  Exempt  Organisations  Branch  is  comprised  largely  of  people 

;ivrtp  cnteVed  that  Branch  from  oytside  the  Service./Diis  reflects  a  deliberate  policy 

•  ortfi^  Bfttnch,  adopted  sevgral  years  ago^  to  provide  new  perspectives. 
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Most  staff  members  hired  recently  by  the  Exempt  Organizations  Branch  have 
been  young  lawyers  )ust  admitted  to/the  Bar,  the  balance  are  accountants.  The 
Branch  deliberately  seel^s  applicants  /with  a  broader  liberal  arts  background  or 
experience  than  the  usual  Service  eniployee.  Recently  added  staff  members  have 
experience  with  legal  aid  societies,  public  defenders  and  public  interest  law  firms; 
with  the  Peace  Corps,  Federal  TrW  Commission,  public  housing,  and  drug  abuse 
programs,  other  federal  agencies,^municipal  governments  and  state  conservation 
programs;  two  previously  served-TVitn  Nader  Groups;  one  is  a  physicist. 

Although  exempt  organizations , expertise  may  not  lead  to  the~same  potentially 
lucrative  post-Service  opportunities  that  have  traditionally  attracted  able,  persorlnel 
to,  for  example,  the  Corporate  Keorganizations  Branch,  the  Ex^|0gM5rganizations 
Branch  believes  that  an  offse_ttihg  factor  enabling  it  to  comp^'^^successfuljy  for 
quality  personnel  in  recent  years  has  been  the  increased  interest  xrf"  younger  pro- 
fessionals in  public^service  occupations. 

Entry  Jevel  for  tax-taw  specialists  in  the  Branch  is  GS-9  (currently  $12,841  per 
year);  new  attorneys  enter  the  Chi6f  Counsel's  Office  or  the  Department  of  justice 
at  GS-11.  journeyman  level  in.tYie  Branch  is  GS-12  (at  $18,463),  with  senior  Special-* 
ists  and  ^tonferee- reviewers  a(t"GS-13  ($21,816).  Group  supervisors  are  at  GS-14,^ 
Section  Chiefs  atGS-15  and  ihe  Branch  Chief  at  GS16.  ^  - 

New  professional  employes  entering  the  Exempt  Organizations  Branch  iindergo  * 
three-month,  on-the-job  training  program  which  occupies  about  half  of  tneir  time. 
In  addition  to  subjects  ana  materials  covered  by  the  key  district  specialist  training 
courses,  the  Exempt  Organizations  Branch  training  includes  a  6-to,  8-week  seminar 
program,  meeting  for  two^or  three  2-hour  .sessions  per  week,  covering  some  26 
specialized  tojj|fe.  Most  of  the  seminar  meetings  are  conducted  by  Branch  personnel; 
two  are  a)naucted  by  /members  of  the  Chief  Counsel's  Office,  and  recently  one 
session  eJrch  has  befen /conducted  by  a  staff  member  of  the  joint  Committee  "on 
Internal  Revenue  Ta^atien  and  by  the  chairman  of  the  Exempt  Organizations 
Committee  of  the  American  Bar  Association  Tax  Section.  Twelve  of  the  26  seminar 
topics  related  to  50Uc){3).  The  Chief  of  one  of  the  Rulings  Sections  is  in  charge  of 
.  the  training  program,  assisted  by  a  Branch  training  officer  who  reviews  and  evaluates 
the  progress  of  eacp  trainee.  The  training  program  is  presented  whenever  there  are 
10  to  12  new  stafy  merinbers  ready  Tor  it,  usually  twice  a  ywr;  in  the  last  few  years, 
an  average  of  one /train^  per  year  has  transferred  to  other *p^^ts  of  the  Service  upon 
washing  out  of  thfe  training  program.  ,  '^l 

Attorneys  experienced  in  practising  before  the  Service  generally  agree  that  the 
Branch's  staff  nas  improved  considerably  over  receftt  years,  but  opinion  varies  on 
how  it  compares  with  other  Technical  branches  kt  the  National  Office.  If  there  is 
any  consensus/  it  seems  to  be  that  Exempt  Organizations  Branch  personnel  are 
superior  to  otner  Service  personnel  concerned  with  exempt  organ izatiorrmat|^rs  but 
that  there  remains  a  need  for  further  improvement  One  criticism  is  that,  as  in  arty 
large  bureaucracy,  work  is  so  subdivided  that  few  individuals"  can  acquire  adequate 
perspective./ This  tendency  may  be  aggravated  6y  the  number  of  review  levels  and 
by  the  faat  that  the  Sjcrvice  officials  who  exercise  ultimate  authority,  and  some 
mtermedi^e  officers  as  pell,  are  not  themselves^  exempt  organizations  experts. 

Nutiona  Office:  Office  of  the  Chief  Counsel 

Evfi/ry  exemption /ietermlnaton  (like  every  ax  question)  presents  a  "legal"  issue 
in  th£  sense  that,  it  requires  a  decision  on  wh  ;ther  and  how  the  statutory  words  of 
the  yijiternar Revenue  Code  apply  to  a  par  icular  organization  or  activity.  The 
dist(nq|ion  between  cases  referred  for  Chier  Counsel  opinions^ and  those  not  5P 
referred,  therefore,  depends  on  the  importance,  complexity,  and  sensitivity  of  the 
case,  not  on  whether  a  "legal"  issue  is  involved:^^        *  •  ' 
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The  ^Interpretative  Division  is  one  of  two  divisions  under  the  Associate  Chief 
Ccainsel  (Technical),^*  serving  under  the  Chief  Counsel  who  is  the  "chief  law 
officer**  for  .the  Service  as  an  Assistant  General,  Counsel  of  the  Treasury  De- 
partment'^ The  *Divisi9n^  revrews  interpretations  of  the  Code  and  regulations,  and 
prepares  formal  .opinions  pf  the  Chief  Cpynsel  The  Division  has  about  50  attorneys, 
Including  a  Director  and  SjB^ancji  Chiefs.  The  five  Branches  are  simply  adminis- 
trative units  for  distributmgTne  Division's  wojkland. 

Although  the  Division  has  no  formally  designated  areas  of  specialization,^^  three 
docket  attorneys  work  exclusively  Qt\  exempt  organization,  matters  and  aJ|OUt  three 
others  devote  half  their  time  tp  such  cases.  All  opinions' on  exempt  organization 

^matters  are  reviewed  by  one  of  foaritidivi duals  iilSBranch  5  -  the  Branch  Chief, 
two  Assistant  Branch  Chiefs,  and  recently  one  additional  attorney-reviewers.^^ 
We  have  no  data  on  the  annual  volume  or. disposition  of  exempt  organization 

^matters  in  the  Chief  Counsel's  Office,  or  on  the  time  required  to  dispose  of  indi- 
vidual casei  Recently  the  Chief  Counsel's  office  began  maintaining  a  r^rd  of  the 
nun%j;^of  cases  pending.  As  of  ftily  31,  1974,  there  were  98  exempt  organization 
matters  pending  jn  the  Chief  Counsel's  office,'  of  which  43  were  particular  exenip-* 

Jion  qualification  cases  Including  some  arising  under  provisions  other  than  501  (c)(3). 
ThcL  other  55  matters  were  proposed  Revenue  Rulings  on  issues  that  had  already 
been  decided  in  individual  cases.  Pending  js^ance  of  Chief  Counsel  opinions,*  SO  io 
100  addftlonah  cases  involving  similar  questions  were  being  held  in  Teciviical's 
Exempt  Organizations  Branch. ,    ■  v  .  . 

The  staff  of  the  Chief  CourSel's  office  is  gen^rfflly  well  regarded  professionally. 
However,  within  the  Service  as  well  as  out^Se  there  is  frustration  withnhe  time,  r 
required  for  Fnterpretative'Division  opinions.  A  principal  factor  producing  dejays  in 
the  Divisfon  has  been  a  staff  shortage  at  the  reviewing  level.  DockcLt  attorneys  with 
several  years  experience  are  typically  at  GS-13  or  14;  just  when -they  are  qualified 
to  become  reviewers,  the  competition  of  frtvate  firms  for  tax  lawyers  becomes  most 
attractive.  The  resulting  sh(5rtage  creates  a  review  bottleneck  in  all  areas,  not  mc^ply 
exempt  organization  matters.  In  recent  »years  about  500  pending  cases  of  all  t^pes 
have  i>^n  carried. over  by  the  Interpretative  Divisioli^  from  One  fiscal  year  to  the 
next;  nearly  40  percent  of  these  are  typically  pending  at  the  review  level. 

The  apparexit  volume  of  exempt  organ izalion  cases,  and  the'unusu&l  br^dth  of 
judgment  required  for  their  disposition,  would  seem  to  justify  a  specialized  legal 
staff  for^  exempt- organization  matters.  Increased  staff  at  thg  reviewetlleVel.^lso  . 
seems  appropriate  fdr  such  cases,  in  view  of  the  severe  effects  on  new  charitable 
organizations  from  protracted  recognition  delay,' There  are  indications  that  the  Chief,  . 
Counsel's  office,  may  now  be  considering  an  exeTt^pt  organizations  Unit;  as  noiid 
earlier,  the  office  has  recently  begun  Identifying  liie  portion  of  ife  workload  con- 
sisting of  exempt  organization  cases.  Consideration  ij  b.eing  given  to' the  creation  of 
a  hew  Assistant  Director  of  the  Interpretative  Division  for  Employee , Plans  and 
Exempt  Organizations,  paralleling  the  responsibilities :pf  the  new  Assistant  Com- 
missiorier,  but^ apparently  no  decision  has  yet  been  made  on  establishment  an 

j  Exempt  Organizations  Branch  of  docket  attorneys.        •  •  i 

'       ^  *   '  % 

Revocation  and  Modification  .  .  : 


*VA  determination  lettp 
or  modified  (for  examj 


Ltpr  or  ruling  recognizing  50l4c)(3)  exemption  may  be  revokedJ^' 

  ,   )ple  by  according  the  organization  501(c)(4)  status ^hich  is  tax  if; 

exempt  but  not  |eligil|le  to  receive  deductible  contributions)  if  the  Service  finds 
either  that  501(c;(3)  status  should  never  have  been  recognized  or  that  as  a  result  of 
factual , or  legal  changes  the  organization  no  longer  qualifies  for  ^01(c)(3)  exejrip- 
tlbn.  Th'e  organiiatioh  may ^ot  challenge  the  revocation  or  modification  In  court 
:Un!es$  and  until  li  (or  a  dpnor)  is  assessedhfor  taxes. 
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Procedure.yKevocatlon  or  modification  of  exempt  status  is  initialed  by  a  letter  to 
the  organizatTon  from  the  key  District  Director  advising  of  the  proposed  action  and 
the  reasons  /herefor.  Except  when  the  action  results  from  a  change  In  the  ap|)llcable 
legal  requirements  (for  example  a  statutory  change  or  published  Revenue  'Ruling 
altering  the  exemption  qualification  standards  previously  afcUed),  it  is  normally  a 
consequence  of  information  developed  during  an  audit.  ThJ^prganlzatlon  generally 
has  an  oppoftunity  to  discuss  the  problem  with  the  revenue  agent  conducting  the 
audit  and  to  submit  further  information  *to  him.^^ 

Once  tf\e  key  District  Director  notifies  the  organization  of  a  proposed  revocation 
or  modification  of  its  status,  the  procedure  and  the  organization's  rights  to  protest 
are  ine  same  as  those  .following  a  District  Director's  determination  letterdenying 
50l/c)(3)  status  upon  an  initial  application  for  recognition,  with  automatic  referral 
to /the  National  Office  for  technical  advice  if  agreement  is  not  reached  at  the 
District  level. Within  the  National  Office,  the  case  is  reviewed  as  described  earlier. 
The  only  significan;t  diffecence  is  that  revocation  or  modification,  unlike  an  adverse 
^Initial  determination  of  status,  also  presents  the,  is^ue  of  retroactivity.  In  addition,  in 
some  instances  tjiere  may  be  an  alternative  to  revocation  or  modificatipn  that  is  not 
available  in  the^  case  of  an  Initial -application,  that  is,  assessment  of  an  unrelated 
business  tax. 

Retroactiyity.  Section  7805(b)  of  the  Internal  Revenue  Code  permits  the 
Sepretary  of  the  Treasury  or  his  delegate  to  prescribe  the  extent,  if  any,  to  which 
any  tax  fuling,  or  regulation  shall  be  applied  without  retroactive*  effect.  This 
authority^  has  been  successively  delegated,  with  exceptions  not  pertinent  here,  to  the 
Assistant  Commissioner  (Technical),  whose  personal  approval  is  necessary  for  each 
case  of/relief  from  retroactivity  undersection  7&05(b).^®^ 

In^exempt  organization  cases,  the  Service  provides  that  revocation  or  modifica- 
tion'"may  be  retroactive  if  the  organization  omitted  or  misstated  a  material  fact, 
operated  In '  a  manper  materially  different  from  that  originally  represented,  or 
engaged  ia  a  prohibited  transaction  with  the  purpose  of  diverting  corpus  or  income 
^  the  organization  froja  its  exempt  purposes,  and  such  transaction  involved  a 
.Substantial  part  of  the  corpus  or  income  of  such.organization.'^  If  tfje  jexemption  is 
r^o  longer  appJropriate  due  to  changes  in  the  organization's  characteir/^he  revocation 
or* modification  may  be  retroactive  to  the  year  In  which  the^changed,^nditlons  or 
activities  began,  depending  on'whej:her  the  organization  notiffed  the  Service  of  such 
change  at  the  time.^°°  A  revocation  ^or  modification  duetto  changes^^in  the 
applicable  law  or  Revenue  Rulings  is  norn^ally  effective  as^f  the  year  in  v^hich  the 
law  changpd.^^^  In  any  event,  revocatio\i  or  modificatlQawill  ordinarily  tak^effect 
no  later  than  the  time  at  which  the  or)^nization  received  written  notice  of  the 
proposed  action.^ 

If  the  key  District  Director  believes  that  a  proposed  revocation  or  modification 
should  not  have  complete  retroactive  effect,  he  must  submit  hii  recommendation 
with  supporting  reasons  through  the^Exempt  Organizations  Branch  of  the  National 
0,ffice*s  Technical  staff  to  the  Assistant  Commissioner  (Technical)  for  approval, 
regardless  6f  whether  the  affected  organization  agrees  with  the' proposed  action. 
On  theiJtfter  hand,  the  organisation  must  be  notified  by  tne  key  District  Director  if 
the  action  Is  proposed  to  be  applied  retroactively,  and  the)  reasons  therefor.*  It  is' 
then  tjp  tp  the  organization  to  protest^'the  retroactivity  as  a  separate  issue  in'  the 
course  ofTlts^- administrative  appeals.  If  the  organization  does  not  itself  raise  the 
issu6,  it  will  .be  resolved  without  the  organizatipn*s  assistance;  a  second  referral  for 
technical  advice  or.  a  section  National  Office  conference  will  not  be  permitted  on 
the  issue  of  retro^actlvlty  alone.* "          -  '    *          '  ^ 

Since  the  deductibiliity  of  contributions  by  donors  also  depends  on  an  organiza- 
tion^ 501(c)(3)  status,  any*  change  In  that  status  will  affect  the  donoa  as^v^^ell  as 
theorganlzatlon  itself.  Contrlbutorj-and  grantor  foundations  thus  have  a  substantial 
Interest  In  any  revocation  or  mo.dtficatlon  of  any  organization's  501(c)(3)  status, 
deluding  particularly  any  retroactfV«  application  of  such  change. 
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Generally,  contributions  to  an  organization  by  persons  unaware,  that  the  recipient 
has  ceased  to  qualify  under  50l\c)(3)  continue  to  be  deductible  if  made  before  the 
Service  has  published  an  announcement  in  the  Internal  Revenue  Bulletin  that 
contributions  are  no  longer  d?ductifale.'^^  This  requires  careful  contributors  to 
.  monitor  issued  of  that  bulletin,  without  waiting  for  the  periodic,  updating  of  IRS 
Publication  No.  78,  Cuwulatiue  List  of  Organizatfons  Described  in  Section  f 70(c)  of 
the  Internal  Revenue  Code  of  1954,         ,   ^         *  ^ 

Advance  assurance  of  deductibility  may  be  suspended  in  some  cases  without 
awaiting  final  revocation  or  modification  of  501(c)(3)  status.  If  the  District  Director 
upon  preliminary  information  has  "serious  doubt  concerning  the  continued  ^ 
qualification"  of  an  organization,  he  may  afford  the  organization  an  opportunity  for 
a  written  protest  and  district  conference  within  10  days  before  recommending  to 
the  National  Office  that  advance  assurance  to  contributors  be.  suspended.  Upon  such 
a  recommendation  the  National  Office  will  provide  an  immediate  conference  to  the 
organization.  If  it  then  concurs  with  the  District  Director's  recommendation,  the 
National  Office  will  publish  in  the  Internal  Revenue  Bulletin  a  notice  that  assurance  ' 
of  deductibility  of  contributions  has  been  suspended  and  notify  the  district  office 
to  pU^n^  3  local  press  release  to  the  same  effect.  In  ''extraordinary  circumstances 
for  good  cause  showrf,"  the  Assistant  Commissioner  (Technical)  may  take  such  . 
action  without  preliminary  notice  to  the  organization  or  any  opportunity  for 
protest  and  conference.*  ^ 7  Suspension  of  advance  ^surance  of  deductibility  was 
utilized  by  the  Service  in  numerous  cases  of  racially  segregated  private  schools 
:   during  the  period  1971-1971^*** 

Unrelated  business  activities  and  501(c)(3)  status,  A  p/oposed  revocation  In. a 
close  or  difficult  case,  in  which  4  substantial  part  of  an  organization's  activity  is  the 
conduct  of  a  business  that  is  arguably  unrelated  to  its  exempt  purpose,  can 
sometimes  be  resolved  by  leaving  the  organization's  501(c)(3)  status  undistributed 
but  assessing  an  unrelated  business  tax  under  section  511  on  the  income  from  the. 

^  particular  activities  that  gave  rise  to  concern.  ?lre  broad  language  of  section 
501(c)(3).  and      the  unrelated  business  tax  provisions  (sections  511-515),  and. 

 particularly  the  amorphous-  language  of  the  pertiftent  Treasury  regulations,  facilitate 

,^  sucHa  resolution  m  some  cases.>?9        -      ^  • 

.  Section  501  (c)(3)^  requires  that  an  organization  be  *'orgai1ized  and  operated 
exclusively"  for  charitable  purposes.  Prior  to  the  Revenue  Act  of  1^50,  tf^Service 
took  the  position  that  3n  otherwise  exempt  organization  could  not  qul^y  for 

I  exemption  if  it  engaged  In  business,  even  if  it  also  carried  on  a  charitable  program 
or  IT , the  business  activity  was  merely  a  **feeder"  for  such  a,  program.  In  1950 
Congress  provided  that  such  activities  were  to  be  subject  to  an  unrelated  business 
tax  if  not  "substantially jelated"  to  the  performance  of  the  organization's  exempt. 

.   purpose,^ but  were  not  to  affect  exempt  status.^**  The  Service  reflected  the 
change  by  a  Treasury  Regulation  specifying  that  such  business  activities,  even 
though  substantial,  do  not  disqualify  an  organization  for  501  ('c)(3L,^tatiJs1^r^ the  j 
business  activities  are/*ln  furtneranca  of"  the  organization's  exempj  purpo^  and  are  i 
.not  theniselves  the  organization's ''primary  purpqse."*'*^  However,  the  jegulaticms 
also  proj^ide   that  ap  organization]  is  not  "organized,  exclusively"  f^r  /figpipt 
purposes,  as  required  by  501(c)(3)  If  it  js  erripowered  by  its  charterj  to  engage  In 
J  business  ("otherwise  than  as  an  insubstantial  part  of  its  ^ctlvities,"^/' 
J  origanlza^on  Is  "operated  exclusively"  for  exerhpt  purposes  as  requirec 
only  if-lengaged  "primarily"  in  activities  "which  accomplish"  such  )urpdses  with 

I  **riot  more  than  an  "insubstantial  part  of  Its  activities"  in  furtherance^-of  other 

i   purposes.***  .       I  \  '^"^ 

[   The  application  of  these  regulations'  requires  the  finest  semantic  distinctions 

'  .  ^fatetween  activities  thaj  ^e  "substantially  related  to,"  those  ^'in  furtherance  of'  apd 
f^^tpbse  '''whjcJN  accom^^      exempt  purjjosesi,  as  well  as  between  an  organization^ 

A'^**"'*rf'^'MpflS.9se'/and  its  other  purposes,  "[he  Service  advises  Its  own  empldyees 

'"    7         95  ■ 


and  that  -an 
by  501  (c)(3) 
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that,  'The  regulations'  terms  'exclusively/  'primarily*  and  'insubstantial'  present 
difficult  conceptual  probTems,"  and  that  questions  involving  application  of  these 
terms  "can  more  readily  be  resolved  on  tht  basis  of  the  facts  of  a  particular 
case."*^^  There*  are>  no  published  Revenue  .Rulings  construing  these  terms,  and 
virtually  nojudicial  f  recedents,*  *  ^  thus  leaving  the  Service  free  in  some  cases  to 
find  that  a  business  activity,  though  a  substantial  part  of  an  organization's 
operations,  has  not  become  the  organization's  "primary"  purpose  (wbich  v^ould 
require  revocation)  but  instead  is  merely  taxable  as  not  being  "substant[a|ly  related" 
roan  exempt  purpose.'  * 

V  It  would-be  mist^&cfing,  however,  to  assume  that  sQch  a  "compromise"  is  readily 
resorted  to  'whenever  a  difficult  501(c)(3)  revocation  case  involves  business 
activities.  The  unrelated  business  tax  is. applicable  to  numerous' other  categories  of* 
exempt  organizations.  The  service  is  well  av^are  that  efforts  to  rationalize  the 
requirements  of  the  unrelated  business  tax  provisions  v/ith  those  of  Action 
501(c)(3)  must  be  applicable  also,  on  .a  Jwnsjsterrt  basis,  to  similar  activities 
conduct(5d  by  other  categories  of^exempt  orgamzations.*  * 


Frequency  of  rev6cations  and  modiHclktions.  There  are  no  data  available  on 
modifications  of  status,  but  the  Service  has  furnished  figures  on  final  revocations 
posted  to  the*  Exempt^rganization  Master  File  (EOMF)  as  follov/s: 


Other  oxernpt  or^ani/mion^ 


FY  Vm  FY  1972  fY-V-^J^ 

'<,J9         ^  2.-i<;  ^  233 


a.  The  V\  11)71  figurt'.^  repr^bcni  t_umul!ui\e  data  trwm  the  time  the  EOMF  was 


The  Commissioner's  Annual  keport  for  FY  1969  reported^  167 /evocations 
recammended  by  examiners  (auditors)  that  year,  or  le^  tharr*ir5  percent  of  thft 
11,845  exempt.organization  returns  examined.  SjmiFar  figures  v/er<j ?iot  provided  b^ 
subsequent  annual  reports  until  FY  1973,  for  v^hich  the  Commissioner  reported  251 
'  revocations  recommended,  or  less  than  1.2  percent  of  the  22,028  exempt  organiza- 
tion returns  examined  that. year.*  *  *  Neither  report  identifies  how  many  501(c)(3j 
organizations  are  included  in  those  figures  or  hov^  many recommendatiCps.  led  to 
actual  revocations,  and  there  appeafrs  to  be  no  reliable -way  to  relate  those  figures  to 
the  final  revocation  figures  shown  above.  In  the  absence  of  additional  information, 
the  only  available  data  suggest  that  annually  between  1  percent  and  2  percent  of 
exempt  organization  audits  lead  to  proposed  revocations,  with  obviously  some  lesser 
percentage  resulting^  in  actual  revQcationf  *^  and  an.  unknown  mix  of  status 
modifications.  .  '  .         '  • 


hW 
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^"  Advance  Rulings  on  Proposed  Transactions 

At  the  written  request  of  any  taxpayer,  the  Service  will  issue  V?uling  on  thi 
effect^  of  particular  transactions  proposed  to  be*  entered  into  by  the  taxpj 
Requests  for  such  "private  letter  rulings'*  must  be-  submitted  to  the  Natl 
.  Office's  Technical  staff  with  a  statement  of  facts,  copies  of  relevant  documents,^ 
1  the  requesting  taxpayer's  analysis  of  the  tax  issues  involved.  Jntended  to* provide 

reliable  guidance  when  the  tax  consequences  of  an  imminent  transaction  may  have 
ari  Jmportant  effect  on  the  consummation  or  shaping  of  the  transaction-typicaMy 
where  the  stakes. are  too  high  for  the  parties  to  proceed  without  s^ch  assurance,  as 
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m  a  corporate,  sale  or  merger  such  advance  rulings  are.  issued  directly  to  the 
taxpayer.  If  the  transaction  h  then  consummated,  a  copy  of  the  ruling  letter  must 
be  attached  }o  the  taxpayer's  return  Tor  the  year  involved.^  About  30,000  such 
advance  rulings  ace  issued  by  the  Service  each  year.*^^ 

This  procedure  applies  also  to  exempt  organizations.  Indeed,  determination 
rulings  on  exemption  qualification  are  regarded  by  the  Service  merely  a  particular 
variety  of  such  advance -rulrngSj  alb^Jt  an  unusual  one  in  volume. 

No  information^ is  available  on  advance  rulings  (other  thl?r  f^r  exemption 
determinations)  requestec>  by<^r  issued  to  exempt-organizations  generally.  However, 
nhe  Service  has  made  publftt  the  roliowing  data  un  the  number  of  requests  by 
private  foundations  for  advance  rulings  under  the  Tax  Reform  Act  of  1969  (not 
includihg  foundation  status  classification  rulings) .\ 

H  •  r.i.\  KefcJrnt 

Period  ^    Vd\ance  Ruhng  Jleijueits 

Month  of  December  19r)()  »  *       ,  20 

(^alen^r  1971       ^  *  ^      '     .-^  JbU  '  ^ 

Calewiar  1972  ■  ,    '  •  .  UO 

'  Calendar  11)73    ^  j  l,22t 

January  -  March  1974  ,  314 

The  recent  increase  primarily  reflects  requests  for  Sbrvice  approval  of  private 
foundatiof^  procedures  for  fnaki,q^  grants  and  scholarships  to  individuals.*^^  These 
rulings  requests  encounter  ar\  organizational  problem  within  the  Service,  although 
foundations  are  required  by  section  4945  to  obtain  adv/nce  "Service  approv-aLof 
such  procedures,  and  these  requests  must  be  submitted  fpr  Approval  to  the  Exerppt 
Organizations  Branch  (Technical),  that  Branch  has  referred  such  rulings  requests  to 
th^  Individual  Income  Tax  Branch  (Technical)  for  review  in  light  of  Code  sirction 
117,  which  excludes  from  an  individual  taxpay  er's  "gross  income"  amounts  received 
as  scholarships  or  fellowship ^ants.  The  Individual  Incon^e  Tax.  Branch,  primarly 
concerned  that  company-sponsored  foundations  may  be  used  as  a  device  for 
compensating  corhpany  employees  by  granting  scholarships  to  their  children,  has 
taken  a  ^much  more  restrictive  approach  to  such  grants  than  those  conce^rned  wjth 
philanthropy  feel  Js  necessary  or  appropriatp.  The  inability  thus  far  of  Tecjinical's 
Individual  Income  Tax  Branch  and  Exempt  Organizations  Branch  to  resolve  their 
differences  of  approach  has  delayed  approval  of  dozens  oi  foundation  scholarship, 
programs  whose  rulings  requests  have  continued  for  many  months  to  remain 
pending.^ In  the  meantime,  ahy  foundation  grant  or  scholarship  njade  to 
individuals  without  advance  Service  approval  o^  the  grant-making  procedure^  would 
subject  the  foundation  and  its  managers  to  penalty  taxes  under  section  4945. 

S'uch  protracted  delay^  due  to  an  intra-Service  organizational  imfjasse  seems  an 
undijly  high  price  for  philantfiropy  to  pay  in  the^name  of  ideally  coordinated 
interpretations  of  related  Code  provisior>s.  We  believe  the  Service  should  ^stablhtT  a 
more  effective,  mffCjhanism  for  resolving  such  internal  differences,  and  that  when  the 
differences  arise  from  a  rulings  request  that  is  required  to  be  submitted  under  the 
Code's  exempt  organization  provisions,  as  in  this  instance,  final  responsibility  should  , 
be  accorded/the  Service  unit  charged  with  interpreting  those  provisions. 

The  Service  has  generally  applied  to  philanthropy ,  the  same  policy  agamst  issuing 
advance  rulings  on  questions  of  fact  that  it  applies  under  other  areas  of  the  Code, 
this  includes  determinat^^ons  of  fair  marke*'  value.  Several  provisions  of  the  Code 
relating  to  valuation  _of  f^ndation-owned  property  and  to  transactions  between 
foundations  anfl  their  xJisqualified  persons  (who  may  constitute  the  only  practical* 
market  for  Code-mandaled  disposition  of  a  foundation's  excess  business  holdings) 
turn  upon  deternrfi nations  of  fair  market  value.^^"*  Without  an  advance  ruling,  severe 
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penalties  may  result  from  good  faith  transactions  if  the  Service  subsequently 
disagrees  on  valuations.  Wt?  understand  that  the  Service  is  currently  attempting  to 
develop  criteria  for  approval  of  such  determinations. 

Compliance  Furictior^s 

About  72  percent,  of  the  Servicers  budget,  for  exempt  organizations  matters  is 
expended  in  performing  compliance  functions,  that  is,  monitoring  and  enforcing 
compliance  by  exempt  organizations  with  the  Code's  -requirements.  These 
resources  have  been  concentrated  overwhelmingly  on  private  foundations  For' 
example,  m  FY  1973  the  Service,  audited  14,958  private  foundations,  2,046' other 
501(c)(3)  organizations,  and  1,976  organizations  in  all  other  exempt  categories, 
even  though  the  25,133  prryate  foundations  constituted  less  than  12  percent  of  the 
2^0,0^4  active  501tp)(3)  organizations  and  less  than  4  percent  of  the  total  643,586 
active  exempt  organizations  known  to  the  , Service, *  28  and  foundation  grants 
accounted  for  only  9.6  percent  of  private  charitable, contributions  in  1973.       ^  ^ 

We  first  review  the  organization  and  conduct  of  the  Service's  exempt  organiza- 
'lion  audit  program,  and  then  its  results. 

Organization  of  Compliance  Activities  * 

As  noted  earlier,  the  Service's  field  organization  in  the  exempt  organization  area 
consisfs  of  about  580  revenue  agents  and  tax  auditors  wha  are  members  of  •the 
auiiit  staff  at  the  district  level,  serving  under  the  managerial  direction  of  the  Audit 
Division  Director  m  each  of  the  16  key  districts,  with  a' Regional  Exempt  Organiza- 
tion Program  Coordinator  under  ,the  Assistant  Regional  Commissioner  (Audit) 
coordinating  audit  programs  and  monitoring  key-district  workloads 'in  each  of  the 
seven  Internal  Revenue  regions.  Approximately  two  thirds  of  the  key  djstrict 
specialists  are  assigned  to  Examination  Groups  performing  the  audit  function;  the 
balance  are  assigned  to  Determination  Letter  Activity  Groups^  Consistent  jjvith  the 
Service's  general  organizational  structure  separating  administrative  supervision  in  the 
field  from  functional  supervision  by  the  National  Office  in  Washington,  all  exempt 
organization  field  personnel  are  subject  to  the  functional  supervision  of  the  National 
Office's  Audit  Division  under  the  Assistant  Commissioner, (Compliance). 


National  Office  Audit  Divjsipn 

■Both  the  Peterson  Commission  and  congressional  hearings  on  the  Tax  Reform 
Act  of  1969  focused  attention  on  the  need  for  a  more  vigorous  exempt  organization 
audit  program  bV  the  Service.  As  ^  result.  Commissioner  Thrower  in  1969 
established' for  the  first  time  an  Exempt  Organization  Examination*  Branch  in  the 
National  Office's  Audit"  Division.  Staffed  by  about  20  professionals,  the  Branch  was 
•  divided  in  1972  into  a  Procedures  Section  and  an  Examination  Section,  with  the' 
latter  then  being  assigned. responsibility  also  for  the  Audit  Division's  pension  trust 
program. 

The  Examination  Section/ comprised  of  about  10  people  (of  whom  three  handle 
only  pension  trust  matters),  perform  two  main  ftjnctions:  first,  it  designs  and 
monitors  an  annual  exerppt  organization  audit  plan  to  be  implemented  by  the  field 
sUff,  which  includes  subject  areas*  to  be  examined  and  predetermined  audit  cycles 
for  various  types  of  exenwpt  organizations;  and  second,  it  prescribes  uses  to  be  made 
Of  the  computerfzed  Exempt  Organization  Master  File  (EOMF)  data  in  determining 
selection  of  exempt  organization  returns  for  audit  and  for  other  purposes. 
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The  Procedures  Section'also  has  two  main  functions.  (1)  conducting  pre-closIng 
reviews  of  all  audits  of  exempt  organizations  that  are  on  the  ''National  Office 
Controlled  Case']  list,*  and  (2)  maintaining  liaison  with  other  Service  branches  In 
matters  affecting' the 'exempt  orgahlzalion  audit*  program  and  responding  to  inquiries 
©n  such  matters  from  persons  outside  the  Service.  ^ 

Ihe  National ^ff ice  Controlled  Case  (NOCC)  list*  was  established  in  1969  to 
de&ignate^  particular  exempt  organizations  which,  for  reasons  of  sensitivity, 
complexity  of  issues,  and  asset  and  income  Size,  were  to  be.  audited  every  two  years 
under  a  closely  monitored  procedure.  With  feNv  exceptions  only  large  private 
.foundations  were  selected  for  the, NOCC  list,  which  grew  from  582  foundations  in 
Septertiber  1969  to  673  in  December  1971.  As  Q^periehce  mdlcated  that  the 
operations  of  many  Youndations  on  the  list  were  relatively  simple  and  trouble-free, 
the  list  was  thereafter  reduced  to  369  foundations.  In  1973  the  Service  altered  Its 
concept  of  the  NO(fC  program  by^eiiminating  sensitivity  aod  income  level  from  the 
factors  determining  selection,  for  the  list,  limiting  the  list  to  '^private  foundations 
with  substantial  total  assets  and  presenting  a  degree  of  complexity  In  their 
operations."^ ^°  Thtfre  are  currently  102  foundations  on  the  NOCC  list  I  , 

The  Service  describes  the  purpose  of  National  Office  pre-closing  reviews  of  NOCC 
audits  as  being  "to  ensure  national  uniformity^and  to  Identify  .and  assist  In  resolving" 
real  or  pot^ntiaf  problems,"  with  the  expectation  that  such  review  "will  result  in 
improved  quality  of  examinations;  uniformity  In  application  of  law,  regulations, 
etc.;  identification,  of  needs  for  legislation,  regulations,  rulings,  eVc;  identification  of 
training  needs;  and  other  similar  benefits."*  ^  i  fs^o  data  are*availabrle  on  how  often 
such  National  Office  preclosing  review  results  in  disagreement  with  the  key  district's 
iPonclusion  or  m  a  return  of  the  case  to  the  district  for  further  development,  bufthe 
Service  estimates  tl^at  there  is  cause  for  National  Office  comment  in  about  20 
percenf  of  the  NOCC  cases  reviewed.  Reyenue  agents  conducting  audits,  while 
permitted  to  discuss  all  facets  of  the  audit  \viih  an  organizatidn  on  the  NOCC  list, 
are  directed  not  to  "volunteer  infor^nation  th^t  the  case  Is  subject  to  National 
Office  review/'*"  ,       .    -       '  /   •    *  *      ^  ^  

In  addition, to^  foundation^  pn  the  NOCC  list,  the  National  Office  also  controls 
ai/dits  of  "nationally  known"  churches  (or  Conventions  or^asspciations  of  churches). 
No  such  audit  may  be  commenced  without  prior  approval,  of  the^National  Office, 
"and  then  only  after  the  district  office  has  twife  made  unsucces*sfu I  efforts  tp  obtain 
the/  desjred  information  without  an  aufiit  Upon  National  Office  approval,  the 
Re^ionaf  Commissioner  must  g^e  the  church,  30  days  advance  nptice  of  the  audit, 
specifying  the  reason  for,  scope  and  extent  of  the  audit  If  the  church  Is  not 
"nationally  known,"  NatloH^l  Office  approval,  is  not  required  but  the  procedure  is 
otherwise  the  satpe.*^^  While  such  advance  notice  Is  required;  by  Code  section 
7605(c)  for  audits  of  a  church's  unrelated  trade^or  business  attlvitieS,*^'*  the 
Service-requires  these  pro^dures  for  any  audit  of  a  church. 

The  Servfce,  alsp  reqyes  that  a^^vance  approval  from  the  National  Office  be 
obtained  before  commencing  ati  audit  in  any  other  "highly  sensitive"  case.  Theie 
.cases  are  described  a*s  including  no^only  any  "nationally  knoNVn  cliurch  or  reHgious 
organization,"  but*als6  '"a  large  college  or  university,  or  an  organization  whose 
examination  would  pfobably  Involve  a  legal  issue  f(5r  whlch.no  Service  position  has 
been  adopted,  e.g.,  a  labdr  unloh,  hospital.  Blue  Cross-Blue  Shield  type  organization^ 
etc."i35.     ■  /  ;  .     ^  • 

Advance  concurrence  by  the  Asslstaf>t  Commissioner  (Compliance)  is  required 
before  issuance  by  local  district  offices  of  any  press  release  warning  the  general 
public  that  potential  patrons  of  a  fund-raising  event  may  not  rely  on  misleading 
solicitations  or  advertisements.  Such  a  press  release  is  J^ecommende^  whenever  "the 
solicitation  or  advertisements  are  a  flagrant  disregard  of  the  law  or  regulations  or 
sponsors  of  fund-raising  affairs  have  Tefused  to  cooperate  with  the  Service  and 
persist,  In  misleading  the  public."  Hpwever,  the  Service's  instruction  to  field  offices 
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on  this  subject  is  bet  forth  only  in  "the  context  of  erroneous  or  misleading 
statements  Loncerning  the  deductible  portion  of, amounts  paid  for  tickets  (or  other 
privileges  or  benefits)  in  connection  with  charitable  fund-raising  affairs.* 


Field  Level 

Under  the. audit  plans  and  the  procedures  prescribed  b>  the  National  Office 
Audit  Division,  the  exempt  organization  specialists  in  each  key  district's  Audit 
Division  designate  the  particular  exempt  orgai^ization  returns  to  be  selected  for 
audit,  organize' and  conduct  the  audits,  and  hold  district  conferences  with  affected 
exempt  organizations  m  unagreed  cases.  We  consider  below  the  basis  for  selecting  ^ 
returns  to  be  audited,  th%  objectives  and  techniques  of  exempt  organization  audits,  ' 
review  and  protest  pruccjjures,  and  the  training  of  field  personnel  for  exempt, 
organization  auditing, 

'  Selection  of  return^.  While  (he  Service's, specific  cri;eria  for  selecting  returns  to 
be  auditecf  are  not  pjublic^^vdUdbiV^«-'g^^*^*^^^^-^«^^^-i^<^**^^^^^ 
Service's  Manual  Exempt  Organizations  Audit  Procedures.  The  manual 
acknowledges  that  th^  audit  program  places  ''particular  emphasis"  on  audits  of 
private  foundations  and  only  a  "sampling*'  of  other  types  of  exempt  organizations. 
Nonfoundation  returns  selectecj  for  audit  are  "those  returns  which  indicate  that  the 
organization  may  be  engaged  in  activities  nut  in  furtherance  of  its  exempt  purposes 
or  in  violation  of  defined  restrictions  and  requirements.*^"^  Exempt  organizations 
(other  than  foundations)  whose  returns  dO  not  on  their  fat^  raise  questions  of 
possible  noncompJiance,  and  about  which  no  complaints  have  been' received  by  the 
Service/^\ ^re  thqs  almost  sure  to  remain  unaudited. 

The  selection  procedure  relies  heavily  on  computer- processing.  Based  on  the: 
annual  audit  program  suggested  by  the  National  Office  Audit  Division,  each  of  the 
seven  regions  plans  the  number  of  audits  artd  man-d^^^o  be  applied  in  examining 
returns  to  be  selected  from  various  categories^of  exempt 'organizations*  within  the 
region.  Under  procedures  adopted  in  1974,  each  key  district  then  submits  monXKIy 
orders  to  the  Service's  Philadelphia  computer  center  for  a  number  of  returns 
designated  .by  category  according  to  nine  optional  selection  criteria.  The  criteria 
include  type  of  return  (unrelated  business  income,  foundation  excise  tax,  etc.),  asset 
size,  income  size,  type  of  ruling  (individual  or  group).  Code  subsection  for^ 
exemption  qualification,  activity  (private  school,  museum,  etc.),  foundation 
classification  (private  operating  'on  nonoperating  foundation,  public  charity,' 
undetermined,  etc.),  and  percentage  of  contributions  spent  on, solicitation  expenses. 
The  computer  center  then  asssembles  and  ships  to  the  key  district  the  desired 
number  of  returnfs*  meeting  the  specified  criteria,  together  with  appropriate  audit 
forms,  pre-addressed  mailing  labels,  and  so  forth. 

As  an  additional  source  (and  until  1974  the  principal  source)  for  selecting  returns 
for  examination,  ,the  Exempt  OrganizHion  Master  File^EOMF)  prints  out  for  each 
key  district  a  quarterly  Audit  Classification  Register  (ACR)  in  two  parts,  one  /or 
private  foundations  and  one^or  ^nonfoundations,  listing  all  exempt  organizations  for 
which  an  entry  has  been  f*sted  in  the  EOMF  showing  a  return"  filed  during  the 
preceding  calendar  quarter.  Key  district  specialists  designate  ("classify")  the  returns 
to  be  audited  bv  marking  the  ACR  accordingly  and  sending  it  to  the  computer 
center  in  Philadelphia,  which  then  ships  back  a  package  including  each  of  the 
designated  returns.  The'  ACR  contains  data  for  each  organization  listed  "that  are 
generally  of  primary  interest  to  classifiers"  in  designating /eturn§  to  be  audited, 
including  the  latest  year  of  return  audited  (if  applicable),  the  year  the  audit  result 
was  posted  to  the  EOMF,.  codes^ for  the. final  result  and  "principal  issues"  in  such 
previous  audit,  the  foundation  classification,*  and  whether  corrective  action  was 
^••'•ported  by  the  organization  if^a^Form  4720  was  filed  (Return  of  Initial  Excise 
"ixes  on  Private  Foundations,  Four^tion  Managers,  and  Disqualified  Persons).^"*® 
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Audit  objectives  and  techniques.  The 'typical  audit  of  a  business  enterprise 
consists  primarily  of  verifying  financial  statements.  The  audit  of  a  501(c)(3)  return 
is  different  since  it  requires  substantive  determinations  (that  is,  that  S  given  activity 
qualifies  ^s  charitable)  )as  well  as  quantitative  verification.  The  audit^unction  is  thus 
more  sensitive  than  might  first  appear.  The  Service's  manuaj  for  its  employees 
includes  Tax  Audit  Guidelines  issued  in  1965  to  revenue  agents  who  regularly  audit 
exempt  organizations.^^ ^  Supplemented  by  audit  technique  guidelines  on  require- 
ments of  the  Tax  Reform  Act  of  1969,  which  were  developed  for  the  Service's 
training  purposes  but  were  made  optional  for  on-the-job  lise  as  well,^'*^  the  1965 
Tax  Audit  Guidelines  remain  officially  the  basic  directive  for  audits  of  exempt 
organizations. 

The  Tax  Audit  Guidelines  specify  techniques  erhphasizing,  (1)  possible  applica- 
tion of  , section  501(e)  (Communist  organizations),*"*^  section  502  (feeder 
organizations),  section  503  (prbhibited  transactions), i"*"*  section  504  (unreasonable 
accumulation  of  income), ^'^^  and  sections  511-514  (unrelated* business  income),  (2) 
determination  of  whether  the  organization  meets '  both  the  organizational  and 
operational  tests  for  exemption  qualification,  (3)  detecting  inurement  to  private 
benefit,  (4)  compliance  with  filing  requirements  for  Form  99(L^fid  information 
'.returns  and  withholding  tax  statements,  and  (5)  review  of  expenditures  indicating 
legal  expenses  and  propaganda  or  political  activities.  Additional  steps  are  suggested 
whenever  a  business  activity  is  found  and  in  auditing  hospitals,  clinics,  homes  for 
\he  aged,  artd  scientific  or  educational  organizations.  The  extent  of  the  examination 
is  to  vary  with  the  situation,  with  office  or  correspondence  audits  permitted  when 
appropriate.  Every  audit,  however,  must  at  a  minimum  verify  conformance  with  the 
terms  and  conditions  specified  in  the  exemption  application  and  determination 
letter,  inquire  into  any  wage  and  excise  tax  liability,  and  check  compliance  with 
filing  requirements  for  information  returns  and  withholding  tax  statements.* 

The  Audit  Technique  guidelines  developed  for  training  purposes  after  enactment 
of  the  Tax  Reform  Act  of  1969  are-^re -detailed- .^han^  {"he  1^65^  Tax  Audit 
Guidelines  but  focus  on  the  identical  jssues,  alerting  examining  agents  particularly  to 
"any  possible  areas  in  which  income  or  corpu^  is  being  directed  towarcT  private 
interests  as  investments  in  closely  held  corporations,*  scholarship  .and  fellowship 
grants,  or  financial  transactions  between  the '  organization  and'  its  founders, 
substantial  contributors,  or  persons  related^  to  them,  etc."*'*''^  The  folfowing 
'•bbjeptives*'  are  specified  for  4te  audit  of  501  (c)(3)  organizations,  in  additiori  to 
those  emphasized  byWhe  1965  Tax  Audit  Guidelines: 

•  Tb  evaluate  the  procedures  followed  by  the  organization  in  accounting  for 
funds  "disbursed  to  other  organizations,  to  assure  that  these  funds  are 
properly  used  by  the  recipient  ^^^p 

To  determine  whether  ^11  compensation,  fees,  allowances,  and  taxat^e 
benefits  paid  directly  or  indirectly  by  the  prganization  are  properly 
reflected  on  the  individual  tax  returns  of  the  recipients. 

»  To  determine,  whether  the  organization  qualifies  as^a^ivate  foundation 
under  the  Tax  Reform  Act  of  1969.  This  determinatiori^voly^:|  , 

(a)  Voundation  status  under  IRC  509(a).  i  M-r 

(b)  Whether  required  notification  has  been  made  as  to  such  stWus  under 
-  IRC  508. 

^    (c) Possibility  of  disqualified  persons  as  defined  in  IRC  4946. 

(d)  Applidability  of  taxes  under  IRC  4940  (net  Investment  Income). 

(e)  Applicability  of  taxes  under  IRC  4942  (undistributed  income);  and  IRC 
Q    4943  (excess  business  holdings).  ,   ,  ^ 
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(f)  Applicability  of^  taxes  under  IRC  4941  (self-dealings);  IRC  4944 
(Investment^  which  jeopardize  charitable  purposes);  and  IRC  4945 
(ta;^able  expenditures). 

(g)  Charitable  and  split-interest  trusts  treated  as  private  foundation  under 
.  IRC  4947. 

(h)  Applicability  of  taxes  and  special  rules'for  foreign  private  foundations 
under  IRC  4948..               *  '  . 

The  emphasis  on  chapter  42  excise  taxes  In  pr^vaie  foundation  audits  should  be 
read,  however,  together  with  the  Service's  1972  directive  on  Private  Foundation 
Examination  'Report^  and  Procedures,  which  is  a  "companion  document"  to  the  , 
Audit  Technfque  Guidelines.  That  directive  specifies: 

As  enyisioned  bv  the  Congress,  effec^e  enforcement  of  the  chapter  42  • 
provisions  is  not  measured  by  the  amount  of  lax^ dollars  assessed  againstand 
col^cted  from  private  found ati6ns.  Indeed,  IRC  507(g)  provides  for  the  ejitire 
abatement  of  IRC  507(c)  tax  where  -it  is  shown  the  assets  of  an  involuntarily 
terminated  private  foundation  will  be  used  for  charitable  purposes. 
Appropriate  correction'  and  the  preservation  of  assets  for  charity  are  the 
ultimate  goals  set  by  Congress  in  enacting  these  provisions.*"^® 

Formal  audit  plans  for  each  large  foundation  on  the  NOCC  list  must  be  prepared 
in  advance  by  the  key  district  specialist  and  his , supervisor,. occasionally  Vith  advice 
and  assistance  from  the  National  Office.  Such  plans  are  to  emphasize  the  or^nkat^ 
tion's  activities,  they  are  not  to  be  limited  to  verification  of  financial  statertients. 
Minute  books  and  project  files,  for  example^  are  to  be  reviewed  for^  leads  to 
"questionable  activities  and  problem  areas  not  apparent  on  the  ret&rns."'  As 
indications  of  such  probleni  areas,  revenue  agents  are  to  be  alert  to]  "^ubi^g^  * 
financial  transactions  indicative  of  self-dealing  or  activities  presumably  nm^\§^l^ 
questionable  statements  or  assertions  on  or  with  the  returnr;  jpparQi^J^fpessls/Q 
accumulations,  indications  of  the  conduct  of  unrelated  business,  feeder^aSj^ities^  or 
control  of  non-exempt  businesses  where  the  exempt  organization  may  be -a 
tax-dodge;  subversive  connections,  etc."*"* ^ 

i 

Review  and  protest  procedures.  Before  any  audit  is  closed,  the  revenue  agerft!s 
work  IS  subject  to  review  by  a  key  district  specialist  reviewer.  However^  in  praptice^ 
the  ort\y  audUs  receiving  such  reviews  are  those  involving  proposed  mod  if icatiorj^Pf;,^ 
revocation  of  exempt  sUtus,  change  in  liability  for' chapter  42  excise  t^Ss-tli^ 
private  foundation  audits,  NOCC  (large  private  foundation)  cases,  **|gp5ffive'  cases,"" 
,techntcal  advice  or  assistance  requests,  and  a  sampling  of  all  others. ^ 

If  a  proposed  Change  m  the  organization's  tax  liability  results  from  the  audit 
(after  pre-closing  review  by<the  National  Office  Audit  Division  in  NOCQ  cases),  the 
organization  is  given  a  copy  of  the.  revenue  agent's  examination  report  and  advised 
of  Its  appeal  rights.  Protests  in  cases  other  than  advei'se  determinations  of  status  are 
screened  by  the  Chief  t)f  the  key  district'^  Conference  Staff  only  if  chapter  42 
excise  taxes  or  adjustments  to  unrelated  business  income  taxe?  are  involved.^si 

When*  taxej  are  unrelated  business  ir|^come  or  chapter  42  ^cise  taxes  are  found 
due,  the  affected  foundations  and  iridividual  manp^ers  or  sejf-dealers  have  the  same 
conference  and  appeaUrlghts  as  in  ordinary  income  tax  cases-district  cqnference 
and  appellate  conference  at  the  regional  level  followed. by  90-day  notice  of 
deficiency  and  right  of  Tax  Court  appearor  refund  suit.*^^  There  is  no  automatic 
right  of  referral  for  technical  advice  to  the  National  Office's  Technical  staff  as  there 
IS  when  exempt  status  is  denied  or  proposed  to  be  revoked  or  modified,  although 
the  key  district  "may  request  technicaj  advice  as  in  any  other  tax  case  if  the 
examining  revenue  agent  or^key  district  reviewer  balfeves  it  ^varranted.*  f  *  (A  few 


regional  appellate  divislort  conferees  have  reoe|ptli>^  star  ted  taking  the  Service's  exempt 
organization  training  courses  ft^^Jp^aration  Tor  su^; cases.)  These  procedures  apply 
to  chapter  42  ^^qse't^es  assSFtId  against  foundation  managers  and  self-da^lers, 
whose  liability  *for  suclj  taxes  /letermiiied  In  conjunction  .with  the  private 
foupdation  audit,  even  if  the  foundations  own  Ifabllity  f6r  returns  or  tax  is  not 
affected;  a  cofjy  of  the  examination  report  asserting  tax  against  such  individuals  is- 
furnishedao  the  fgunclation  as  well  as, to  the  affected  individuals  upon  completion 
of  district  review.*  %^  •         .  ^ 

No  protest  Vight  or  technical  review  is. accorded  when*  an  audit,  leads  to  a  ^No 
Change  Advisoi-y  Lei,ter.**  These  are  ussuedtwffen  tl>e  auclit  results  in  a  findirtg  that 
the  organization  remains  entitled  for  the^Vcsent  to  its  exempt  status  but  that  it  has 
^ngaged-in  activfties«,which,  if  continued  or  increased,  rpay  jeopardize  its  exempt 
^status  in  the  future.  Sfnce  no  change  is  ^ade  in  the  organization's  tax  liability  or 
status,,  the  organization  does  not  receive  a. copy  of  the  revenue  agent's  examination 
report  on  whicft  such  finding  is  basecf  and  is  not-accorded  an  opportunity  to  protest 
^either  the-factual  or  £hV  legal  premises  for  the  cautionary  advice.^ 

.Except^^in  cases  where  a  "No  Change  Advisoi^  letter"  if  Jhp  ultimate  outcome 
of  a  proptfsedcevo cation  or  modification .thdt  has  been  taken  ;o  the  National  Office 
for  technical  advice,  the  issuance  of  such  a  letter  will  hot  have  b€en  reviewed  by  the 
substantive  e;^mpt  organization  experts  of  the  National  Office's  Technical'Staff. 
Consequently,  the  in  terrorem  effect  of  such  a  letter  can  discourage  exempt 
organizations  from  pursuing  activities  which,  though  perhaps  controversial,  may  be 
'entirejy  pei^missible  by  trie  more  sophisticated  standards  of  the  National  Office's 
Technical  staff/  without  any  opportunity  for  testing  the  issue  unless  the  affected 
organization  risks  Continuing  the  activity  in  reliance  upon  the, anticipated  favorable 
outcome  of  a^future  revocation  proceeding,  l^o  specific  data'  are  available  ort  the 
number  and  ty|e  of  "No  .Change  Advisory  Letters"  issued,  but  the  Service  estimates  , 
that  about  lOCfo  150  such  letters  were  issued  during  1973. 

*  * 

Ajudit  personnel  and  training*  Field  personnel  assigned  to  exempt  organization 
matters  'are  generally  .revenui  agents  or  tax  auditors  experienced  in  income  tax 

,  auditing,  with  the  higher-grade,  revenue  agents  performing  the  examination  (audit) 
function  while  the  tax  auditors  ar^,  assigned  largely  to  processing  ex^ption 
applications.  ^  Training  foi^  exempt  organization  audits  consists  of  a  four-week 
examinations  "course  covering^all  typesV  exempt  organizations,  with  one -third  of 
the  course  lessons  devoted  to^^OI  (c)(3)  organizations.        ,  " 

The  course  is  conducted  by  senior  exempt  organization  field  specialists,  with 
materials  on  50Uc)(3)^,prganizations  based  on  (1)  extracts  from  Revenue  Rullnglg^ 
issued  during  the  period  1956-1970  and  from  judicial  decisions  of  the  period  ' 
1945-1969;  (2)  references  to  Treasury  Regulations  under.section  501(c)(3)  and  to 
the  Exempt  Organizations  Handbook'  issued  by  the  National  Office's  Technical  staff; 
and  (3)  the  Audit  Technique  Guidelines  discussed  at  pages  2601-02  above.  These  Audit 
Technique  Guidelines  include  34  pages  relating  to  501(c:)(3)  organizations,  focusing, 
priiparily   on  whether  the  wgahizational  and  Operational  tests  for  exemption 
qualification  continue  to  be^met,  with  particular  emphasis  on  private  inurement  and 
legislative  or  political^ctivities,  and  whether  any  taxes  are  due  from  the  organiza- 
tion (unrelated  business  income,  ^empte^yee  withholding  and  chapter' 42  excise  taxes) 
or  from  individuajs  (for  example,  **0etermine  whether  any  assets  are  being  used 
for  personal  purposes.  This  may  be  incohie  to  the  user"). 

Wifh  regard  to  charitable  .fund-rafeing  activities,  the  Audit  Technique  Guidelines 

■observe  that,  "Professional^  fund-raisers'  usually  get  a  percentage  of  th6  gross 
depending  on  their  experience  and  ability,"  without  advising  that  this  practice  is 
unanimously  condemned  and  prohibited  by  the  ethical  standards  of  the  American  » 
Association  of  Fund-Raising  Counsel,  the  National  Society  of  Fund  Raisers,  the 
National  Information  Bureau,  and  the  Council  of  Better  Business  Bureaus.* 


26J0:    •  '  /  ^      ^        ,        .  . 

The  examinations  fralning  course  also  tncludei  eight  case  problems,  of  Vhich  two 
•concern  501(c,)(3)  Qrganizations-b(Ah  based  on  data  from  hypothetical  audits  of 
1970  returns.  One  involves  an  organization  promoting  open  occupancy  housing  and 
'  the  other  involves  a  hospital..^  ^    '  , 

Subjective  opinions  expressed  informally  both  by  Service  personnel  and  by 
'experienced  private  attorneys^have  tended  to  be  critical  of  the  qualifications  and 
training  of  the  Service's  exempt  organization  field  staff.  In  a  survey  of  2,247,  pnvate 
foundations  conducted  by  the  Council  on  Foundations  in  March  1974,  78  of  the 
489  respondents  on  the  question  reported  that  agents  auditing  them  did  not  seem 
knowledgeable  m  foundation  law'and  practice,»5  7  (The  very  recent  introduction  of 
tax-law  specialists  into  the  fiald  staff,. tinder  the  new  Assistant  Commissioner  for 
Employee  Plans  and  Exempt  Organizations,  should  produce  improvement;  sec  pages 
2623  and  2630  below.)- 

s. 

Incidence  and  Results     Exempt' Organization  Audits  •  , 

Incidence        ,  v  -  ' 

Since*  196^ 'the  Service  has  audited  more  than  thr<?e  times  as  many  private 
foundations  as  publiG  chanties,  and,  twice  as^manV  501(c)(3)  organizations  as  all 
other  categories  of  exempt  organizations  combined.  Indeed,  nhis  emphasis  so 
increased  over  the  pejfiod  1969-1973  that,  in  FY  1973,  private  foundation  audits 
accourued  for  88  percent  of  all  501(c)(3)  audit^  and  for  79  percent  of  all  exempt 
organization  audits.'  (To  place  .this  emphasis  in  perspective,  private  foundations 
constituted  less  than  12  percent  of  all  active  501(c).(3)  organizations  m-FY  197^ 
and  less  than  4  percent  of  all  exempt  organizations  known  to  the  Service;^tjTius, 
about  two  thirds  of  the  private  foundations  and  about  2.9  percent  of  all  exempt 
.  organizations  wete  audited  in  FY  1973.)  The  following  data  were  supplied  by  the 
Service"  '  * 

hxi        ur;iafu/atian  Xiulilh  Completed  «5 
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KY  l')73 
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1.  721 

/ 

J, 

N 

4,1)1  I 

I.  ")M 

17, 0U4 

m 

l,'J7h 

11,K()2 

Other-  exempt 
or^janizations 

\ 

J7<J 

l^>/i31 

Total 

a. 

l»)j29<J 

a.'l-iKure^dr  KY  i")70  ih  vearb  (rotuins,)  rather  than  cases  (eotitieb). 

During  FY  1974  the  .Service  l^ad  budgeted,  for  private  foundation  audits,  63.9 
"  percent  of  the  total  man-hours  to  be  devoted  to  the  exempt  organization  examina- 
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tion  program/^^  Apparently,  however,  with  the  fulfillment  in  December  1974  of 
*he  Service's  1969  cofnmitment  to  Congress  to  audit  all  foundations  within  five 
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years^  greater  attention  to  other  exempt  organizations  may  qow  be  expected.  At 
•least  for  the  near  term  this  iJ^reflecte^  in  the  Service's  selection  of  ex'empt  organiza- 
tions to  be  intluded  in»the  Taxpayer  Compliance  Measurement  Program  (TCMP),»in 
which  the  Service  analyzes 'data  from  special  and  unusually^  thorough  audits 
conducted  on  a  scientifically  selected*  sample  basis  to  evaluate  taxpayer  corripliance 
characteristics.      -      "       ^  '        .   •  *        *  " 

Although  Jong  utilized  by  the  Service  in  the  income  tax  area,  the  TCMP  program 
has  j\ot  previously  been  applied  to  exempt  organization  returns.  It  is  now  beipg 
applied  to  11,500  of  the  exempt  organization  returns  filed  during  the  18-month 
period  that  commenced  August  1974.  These  include  returns  of  3,500  private 
foundations  (other  than  those  on  the  NOCC  list),  3,5QQ  public  charities  and  3,500 
organizations  exempt  under  section  501(c)(4)-each  Elected  to  provide  stratified 
samples  based' on  asset  and.  income,  range.  The  Service  expects  data  from  the 
TCMP^Exempt  Organization  program  to  identify,  tax  administration  gaps  in 
fofmuUting  the  Service's  long-term  enforcement  policies  and  to  lead  to  improved 
Selection  of  retur/)s  for  audit,  identify  alternative  methods  of  operation,  and  achieve 
greater  operating  economies'.*  5^  *  ^\ 


Result^  *     '  *  . 

•  The  results  of  th'e  exempt  organization  audit  program  cannot  be  measured  in 
statistical  terms  alone.  The  fapt  that  there  is  a  program  is.<itself  a  powfirful  incentive 
for  exempt 'organizations  to  keep  their  houses  in  order.  But  since  the  audit  program 
is  intended  to  disclose  whether  exempt  status  has  been  maintained  and  whether 
taxes  'are  due,  it  can  be  assessed  preliminarily,  at  least,  in  terms  of  exemption 
revocation s^and  tax  collections.  If  the  available  information  on  501(c)(3)  arti  other 
final  revocations  (see  4)age  2602  above)  are  related  to  the  comparable  data  shoWn 
above  on  completed  audits,  the  results  are  as  follows:  '  ^ 


AU  501(c)t3) 
organizations 

All  otfjer  ex- 

empt  organ  I - 
*  z  aliens 


FY  1972 


Audits 
Com- 
pleted 

10,920 


5.379 


Final  ' 
Revoca- 
tions 


256 


FY  1973 


Audits 
Com- 
pleted 


17.004 


Final 
Revoca- 
tions 


117 


Total 
-  FY  72-73 

Audits  Final 
Com-  Jlevoca- 
pleted  .  tions 


233 


'S7.924 


7.355 


Not  all  revocations  become  final  in  the  same  fiscal  year  in  which  the  audit  is 
completed,  but  the  totals  for  T972  and  1973  suggest  that  revocation  of  exempt 
status  results*  from  less  than  1  p^ercent  of  501(c)(3)  organisation  audits  and  from 
about  6  percent  of  audits  of  other  exempt  organizations. 

Data  furnished  by  the  Service  shows  that  about  $7  million  of  net  tax  deficiencies 
were  assessed  in  the  returns  of  public -charities,  and  about  $1.2  million  in  those  of 
private  foundations,  for  th€^  year  1970  through  1972.  Net  tax  deficiencies  for 
private  foundatiorw  and  public  charities  for  the  years  1970  through  1973  are  as 
follows: .  .  ■  ' 
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FY  1970 

Private  foundations 
Other  501(c)(3) 
Organizations 

FY  1971 

..Pnxal^foandaiions  * 
""other  501(c)(3) 
Organizations 

'^W  1972 

Private  (ovn^Sfft)^  ^  jir^^ 
Other  501  (pi^jl  ' 

v;^.  Organizations  »  ^ 

-        '  'hi' 

Private  fSundatl^ha^t 
Other  501(c)(3)      -  ' 
Orgaiuzations 


No.  Audits 
Completed 

2*830  « 
1,724 

3.003 
2.007  ■ 

7.804  ^ 
3,116 


Net  Tax 
Deficiencies  Assessed 


2,04 


'  139 
181 

G35 
336 


35J.377 

3.309.399  >  * 
»    •  * 

9.506.359^  , 

*'l,771,D66 


a.  W^aJC^  adyised  ^  the  Service  that  this  fi^re^ includes  a  limited  number  of  ^ 
,^   hfg^y  unusual  ca^es  of  a  nonrecurring  natui^,  including  a  multiplier  effect 
^->of,lirst.  level,  second  leveLand  penalty  taxes,  and  that  the  figure  is  thefe- 
,  fore  dlatort5jl«TTr*<dation  to  the  fi(;ures  for  prior  ye^A.   Published  reports 
indicate  that  one  casW  alone  Involved  jeopardy  assessment  of  such  penalties 
multiplied  to  $2.6  miKion.  ,  Note  also  that  these  figures  represent 
assessments,  not  collLctions, 


It  seems  clear  that  the' concentration  of  audits  on  private  foundations  has  not  led 
to  substantial  penalty  tax  collections  under"  the  chapter  42  provisiofis.  Only 
$749,000  of  such,  penalty  taxes  have  been  collected  through  June  ^0,  1974, 
Although  more  than  26,000  private  foundation  audits  were  completed  during  FY 
1971.1973:  \  .  , 


Private  Foundatton  Penalty  Tax  Collections 
(in  thOQsands  of  dollars) 


Sec, 


■^41  ; 


.  Self-dealing 
i 

Sec.  4942  Failure 
distribute 
,  income 


Sex 


943  Excess; 
business 
holdings* 


Sec.  4944  Inyestmenta 
jeopardizing 
charitable 
purposes 

Sec.  4945  Taxjible  ex- 
p^mlture^ 


FY  1971 


$  8 


2V 


J. 


J<5 


Dl  1973 
$  78 


94 


flJ.974' 

$229 
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254 


94 


24 


sic 


Total 


$36 


$103 


$202 


$408 


$749 


a>  These  figures  do^not  take  account  of  assessments  not  coUocted,  including  the 
1973  assessment  discussed  jA.the  note  to  the  preco(%ng  table.  For  th;e 
reasons  explained  in  that  note,  »ie  do  not  believe  that  the  1973  assessment 
will  affect  the  trend  of  the  figures  discussed  above.  1974  data  are  from 
News  Release  IR-1453,  December  9,  1974,  all  other  data  from  Ai^tial  Re> 
ports  of  the  Commissioner  through  FY  1973.  ^  , 


1,06 


The  foregoing  data  ffiSicate  plainly  that  by  the  Service's  traditional  audit  criteria, 
the  concentrated  focus  on  ai/diting  private  foundations  has  not  been  rewarding.. 
However,  the  Service  itself  recognizes  that  traditional  cost-benefit  measurements  are 
ir|ap propria te  for  exempt  organizatioo  matters.  Official  policy  in  this  respect  was 
suted  as*  follows  in  a  1972  Treasury  Department  memorandum  that  wa?  formally 
endorsed  by  the  Commissioner  and  incorporated  generally. in  instructions  to  the 
Serv ice's^ field  staff *  - 

^  These  private  foundation  provisions  must  be  interpreted  and  administered 
in  light  of  their  special  purpose^and  th6i^  individual  structure  as  a  group  I"  th^ 
Code.  Their  purpose  is  not  to'  raise  revenue;  they  are  designed  to  act  as  a 
^  guardian  tp  insure  that  foundation  assets  will  be  put  to  charitable  uses.  In  ♦ 
interpreting  and  administering  these  .provisions,  a  strict  adversary  position 
should  not  automatically  be  UhQVt.  They  caTi  for  an  extraordinary  degree  of 
care  and  judgment  j^n  their  application.  We  shguld  not  assume  that  private 
foundations  are  SubjeCt  to  a  presumption  oj"  impropriety  in  their  dealings  or  ^ 
th'^t  it  is  the  role  of  the  Treasury  Departmen-t  to  discourage  their  existence. 


^     "Sanctions  shoul^i^be  imposed  dniy  where  appropriate,  and  pvery  effort' 
should  be  made  to  carry  out  the  Congressional  intent  to  benefit,  rather  than 
impede,  charity.  E^ach  factual  situati&n  must  be  examined  on  its  own  merits  ^ 

 and  a  threshold  decision  made  whether  it  violates  the  basic, intent  and  spirit  of  ^ 

.f  th^  provisions.  <]f  it,  does  not,  then  the  purportedly  diaritable  activity  should 
be  allowed  to  continue,  anci  we  should  not  attempt  to  proscribe  such  activity 
by  creating  formalistic,  unworkable,  or'unr^sonable  rules,  through  strained 
interpretations  of  the  Code  provisions. *  / 
  ,   \  ' 

Apart  from  revenOj!  considerations,  and. whether  or  not  justified  l5y  the  Service's 
1969  commitment  to  Congress,  the  concentration  of  the  Service^  exempt  organiza- 
.  tio'h  audit  program  on  private' foundations  has  been  accompanied  by  a  concomitant 
neglect  of  publicxharities.  We  discuss  at. pages  2644-47  and^661 -62  below  someiOf 
the  byppducts  of  this  relative  neglect  of  public  charities.  ^  .  * 

'  *    *  .  .  ^  Independence  and  Objectivity      .     «    ^  • 

The  programs  of  philanthropic  organizations  are  diverse;  they  reflect  priorities  ^ 
that  range  across  a  wide  economic  and  political  spectrum.  It  is  the  very  diversity 
assured  by  private  decision  making  tha^  constitutes  the  public's  protection  against  ^ 
use  of  philanthropic  fund^  to  imbalaqce  the  social  dialogue.  The  maintenance  of  this 
diversity  gives  a  constitutional  dimension  to  the  determination  oT^Spi  (c)(3).  status,^ 
which  for  practical  purposes  is  a  license  to  operate: 

The  tax  jaws  relating  {o  *chartties*are  unique  in  ^heir  impact  on  First 
Amendment  activity.  In  practice,,  exercise  of  .the  right  of  association  to 
advance  common  interests  frequently  depends  on  qualification  of  the 
"association  for^  section  501(c)(3)  exemption.  Moreover,  speech  and  speech- 
r^ated  activities  are  a  primary  m^ans-and  tften  the  only  means-whereby  the  7**~ 
"religious,"  "charitable,"  and  '^educational"  purposes,  specifie'd  iVi  the  statute 
^    can  be  advanced.  The  Revenue  Service,  whose  task  it*is  in  the  first  instance  io 
'  *  interpret,  and' apply  the  statutory  classifications,  is  continually  charged  with 
the  delicate  task  of  determining  whether*  particular  forms  of  F?rst  Amendment 
activities  qualify  for  the  statutory  benefits.^ 

It  K  therefore  essential  that  government  -oversight  oi  philanthropy  be  non-  . 
-partisan,  objective,  and  non-Ideological.  We  turn  nqw  to  an  examination  of  the.  , 
,  Intertial.  Revenue  Service's  record  in  this  resp*ect  and  some  factors*  that  appear  ; 
*4)    In  shaping  Jtfiat  record. 
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The  Service's  Record' 

The  1952  reorganuatron  of  the  Service  was  prompted 'largelv  by  the  scandals  of 
thetrutnan  administration.**^  One  result  of  the  scandals  was  a  hypersensitivity  to. 
"^Iitical-  influence  among  the  employees  who  sui^ived  the  SeWicc's  thorough  house- 
cleanipfe^''  *  '  ^    .  . 

Pf\dljn  nonpartisan  professionalism,  kirihanccd  by  placing  all  Service  positions 
utW^^e'r  ciyJL  service  except  for  the^ommissioner  himself/*  thus  became  an 
organizational  tradition  and  an  impoflant  part  of  the  Service's  Institutional 
character.  "The  tl^S  has  .spent  the  last  12  years  since  its  reorganization  was 
approved  by  Congress-  trying  to  ensure  a  non  political,  pon-partisan,  career  service 

approach  to^  tax  administration  This  objectively  professional  approach  was 

formulated  into  -a  "Statement  of  Principles  of  Internal  Revenue  Tax  Administra- 
*  titfn"  which  was  formally   issue^d  as  a  Revenue  Procedure  inJ964       and  is 

republished  in  each  issue  of  the  Internal  Revenue  Bulleti^i: 
,     ;  The  funaion  of  the  Internal  Revenue  Serv^ice  is  to  administer  the  Iniernal 
.*  Revenue  Code.  Tax  policy  for  raising  revenue  is  determined  by-Congress 

.With-this  in  mind,  it  is  the  duty  of  the  Service  to  carry  out' that  policy  by 
correctly  applying  the  laws. enacted  by, Congress,  t5  determine '^he  reasonable 
meaning  Of  various-Code -provisions  in  light  of  the  Congressional  purpose  in 
-  •  '  enacting  them,  and  t6  perform  this  work  in  a  fair  and  impartial  manner,  with 
neither  a  government  nor  a  taxpayer  point  of  view. 

At  the  hear^  of  administration  is  interpretation  of  •  the  Code.  It  is  the 
responsibility  of  each  person  in  the  Service,  charged  with  the 'duty  of  inter- 
preting the  law,  to  try  to  find'^the  true  meaning  of  the  statutory  provision  and 
Viol  to  adopt  a  strained  construction  in  the  belief  that  he  is*  "protecting  the 
*  revenue.*'  The  reverxje  is  properly  protected  only  when  we  ascertain  and  appiy 
^        "    the  true  meaning  of  the  statute. 

^      The  Service  also  has  the  Responsibility  of  applying  and  administering  the  law 
m  a  reasonable,  practical  mariner.  Issues  should  only  be  raised  by  examining^ 
Offrcers  when  they  have  merit,  never  arbitr^riiy  or  for  trading^  purposes.  At  the 
^         same  time,  the  examining*  officec  should  never  hesitate  to  raisfe  a  meritorious 
^'    issue.  It  I?  ilso  important  that  care  be  exercised  nQt  to  raise  an  issue  or  to  ask 
'         court  to  adopt  a  position  inconsistent  with.an  established  Service  positioo.^  ^ 

V  j^V A<irt)inistfation  should   be  both  reasonable  and  vigorous.   It  should  be 
conducted  with  as  little  delay  as 'possible  and  with  great  courtesy  and 
considerateness.  It  sholild  .never  trv^  to  overreach,  and  should  be  reasonable'  j 
within  the  bounds  of  law  and  sound  administration?  It  should,  however,  be  ^ 
vigorous  "in  requiring  compliance  with  law  and  it  should,  be  /elentless  in  its 
attacl^  on.  unreal  t^  devices^nd  fraud.  '      ^         '  •  - 

'^In  judging  how  well  the  Service  adheres  to  these  principles,  we  look  first  to  its 
record  prior  .to  1969  ir)  applying  fhe  restrictions  of  section  501(c?)(3)  concerning 
legisUtive  and  political  activities  of  exempt  organizations,  and  then  to  the  results  of  " 
recent  congressional  investigations  into  attempted  misqse  of  the  Service  for  political 
and  ideological  purposes  since  that  time>  •  ^  •  ^ 

Political  activities  cases  prior  to  1969.  Any  ewganization  is  disqualified  for 
501tc)(3)  status  if  a  "substantial"  part  of  its 'activities  consists  of  ''propaganda,  or 
otherwise  attempting,-  to  infiuence  legislatiiDn,"  or  if  it  participates  in  an  election 
••on  behalf  of  any  candidate."**®  Regardless  of  the  merits  of  these. restrictions 
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(which  are  considered  by  another  study  undertaken  for  thls.Comniisslon)/^^^and 
of  the  similar  restrictions  imposed  on  private  foundations  by  the  Tax  Reform  Act 
of  1969  "without  regard  to  whether*  flie  proscribed  activity  is  substantial,^''^  it  is 
apparent  t|ia?^the  statutory  language  is  susceptible  of  wide  latitude  in  interpreta- 
tion.*''* Since  1934  when  this  language  first  became  part  of  the  Internal  Revenue 
Code,  the  Service's  administration  of  th&se  provisions  seems  to  have  fluctuated^in 
some  period$  more  strict,  in  others  nrwre  relaxed.  But  whether  right  or  wrong  on 
the  legal  issues  involved  (such  as  whether*  an  organization  may  be^  disqualified 
merely  for  having 'objectives  Avhose  ultimate  achievement  would  require  legisla- 
tion),J  72  the^  Service's  handling  of  such  cases  does  not  appear  to  have  reflected  any 
particular  partisan  or  rdeojogical  bias,  with  relatively  few  exception's.^''^ 
'  A  principal  exception  seems  to  have  been  the  Service's  treatment  of  "subversive" 
organizations  during'  the  height  of  the-  Cold  War.  On  February  4,  T^48,  the 
Commissioner  announced:  "The  lax  laws  do  not  contemplate  and  it  has  ne^er  been 
our  poHcy«to  grant  tax  ,  exemption  or  other  tax  privileges  to  subversive^organiza• 
tions.*'  A  year  earlier  the  Service  had  begun  summary  ^evocations  of  exempt 
organizations  on  the  Attorney  General's  List.  During  1947  and  1948  alon^,  35  such 
revocation  rulings  were  issued.  Some  of  the  affected  organizations  had  beQri 
recognized  as'  exempt  for  over  15  years;  "one  ^had  received  a  favorable  ruling  only  6 
months  before  its  revocation.^'''*  ^t  no  time  Was  the  term  "subversive"  defined  by 
any  Revenue  Ruling,  Revenue  Procedure,  or  Treasury  Regulation.* ''^  Instead  the 
Service  relied  upon  its  unilateral  determination  that  a  "subversive"^Jundefined)> 

^organization  coull^not  be  "educational."*  '^^ 

ln'1955, the  Service  revoke^  the  exemption  of  the  Institute  of  Pa<:ific  Relations 
on  the  ground  that'  it  w^s  en^ged  in  disseminating  partisan  propaganda.  When 
subsequently  challenged  in  court,  the  Service's  or5t>C,supporting  evidence  was  a> 

.report  and  hearings  of  thie  Senate' Internal^Securfty  Subcommittee;  whi^  had  been 
transmitted. to' the  Service  by  Swwtor  McCarran  with  the  request  that  the  Service 
reconsicter  the  institute's  exempt  status.  The  federal  court  found  that  the  institute 
neither  disseminated  propagarkJa  nor  attempted  to,  influence  any  governmental 

-  pblicies  or  actions,  and  that  the  revocation  was  unjustified.^  ^  ' 

.The  Service's"  performance  in  these  Cold  W(ar  "subversive"  cases  seems  to  have 
reflected  the  pqlitical  climate  o^  the  period.  Under  the  circumstances  of  the  time, 
however,  the  Service  was  not  [ess  objective  than  other  federal  agencies,  state  »and, 

^Ibcal  gpvernfnents,  many  private  institutions,  and  much  of  the  public  at  large.  The 
Servibe's  posture  on  pojitical  ideologies  at  the  close  of  that  period  may  havA  been 
best 'described  by  Ellas  Clark  in  1960:         .  /'       .  . 

The  factory  which  have  shaped  the  political  activities^restrictR)n  come  into 
focus  when  the  problem  is  viewed  from  th^  perspective  of  .the  Treasury.  To 
,  the  collector  of  the  taxes  and  the  guardian  of  the  tax  law,  political  theorizing\^^ 
is  irrelevant  It  is  concerned  on  two  counts  with  tax  support  of  controversial  ^ 
issues.  First,  it  does  not  want  the  unenviable  task  of  selecting  those  political 
purposes  which  are  compatible  with  charitable  principles  and  rejecting  those 
.  ♦wfuch  are  not  Within  the  last  decade  two  congressional  committees  [the  . 
"   Refece  Committee  and  th^^Cox  Committee)  have  tjenrwnstrated  particular. .  , 
interest  in  the  political  outlook  of  tax-free  charitjes.  Understandably,  there  is 
no  desire  to  provoke  the  sleeping  lion  once  ag^ain.  Secondly,,  the  Treasury  . 
rjxust  replace  4hose  ta)t  losses  resulting  from  deductions  out  of  other  taxes 
^  'Without  destroying  public  confidence  in  the  system.  It  is  obviously  difficult, Jo 
justify  ^ax  subsidy  for  a  political  purpose  with  which  a  considerable  segment 
ofc'thejjoaulation  is  out  of  sympathy. 

■■^pI.  •  '  - .    •     -      .        ■  ' 

are**  indications  that  during  the  1960s  the  Service  occasionally  cut  corners 
Jhest  ot  the  White  HouseJ79  jhe  Sert^ice  was  reportedly  asked  by  the 
Ite'l^use  in  1961  to  investigate  far-rlght  hate  groups  that  were  tax  exempt.* 
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It  may.  not  be  coincidence  that  m  April  1962  the  Service  commenced  an  audit  of 
Christian  Echoes  National  Ministry,  Inc.,  a  503(c)(3)  organization  headed  by  the 
Rev.  Dr.  Billy  James  Hargis,  which  had-attacked  President  Kennedy  and  endorsed 
conservative  candidates  in  1961.  Although  the  resulting  revocation  was  eventually 
upheld  by  the  court  of  appeals,*^*  a  federal  district  court  first  found  that  the 
Service's  decision  to  revoke  was  .made  by  the  National  Office  before  sufficient 
evidence  had  been  accumulated,  with6ut'  formal  legal  advice  from  the  Chief 
Counsel's  office,  and  was  arbitrary,  discriminatory,  and  a  denial  of  due  process. 
In  reversing  the  district  court,  the  court  of  appeals  on  this  point  held  only  that 
Christian  Echoes  had  not  "shown  any  "prejudice  by  [the  Service's] .deviation  from 
normal  procedures"  and  that  the'Service's  failure  to  proceed  against' other  similar  , 
organizations  did  not  amount  to  a  denial  ot  due^rocess.^ 

1969  to  present  Three  recent  congressional  investigations  into  attempted  misuse 
of  the.Sepvice  for  political  and  ideological  purposes  provide  a  basis  for  judging  how 
well  the  Service  has  maintained  nonpartisan  professionalism  since  1969. 

In  197^  the  staff  "of  the  joint  Committee  on  Internal  Revenue  Taxation 
Investigated  charges  that-the  White  House  had  used  the  Service's  audit  l)rocedures 
for  partisan  political  purposes  during  the  period  1969-1972.  The  charges  related  to 
treatmerrt  of  exempt  organizations  as  weH  as  individual  taxpayers,  but  thus  far  the 
committee  staff  has  reported  only  on  its  investigation  into  the  alleged  harassment  of 
Individuals.  ■  That  report,  issued  December  20,  1973,  after  examination  of  the 
Service's  files  on  over  700  individuals  whose  names  appeared  on  variouVjfVhite 
House  lists  of  political  opponents,  found  no  evidence  that  the  Service  screened  any 
•returns  as  a  result  of  White  House  pressure/  no, evidence  that  audits  of  people  9n 
those  lists  were  on  the  average  corflpucted  more  harshly  tftan  normal,  afid  no 
evidence  that  particular  individuals  were  treated  in  a  different  manner  from 
taxpayers  generally.*^'' 

The  alleged  harassment  of  exempt  organizations  related  to  a  Special  Service  Staff 
(SSS)  established  in  1969  as  a  result  of  inquiries  made  of  the  Service  b^  the 
Permanent  Subcommittee  on  Investigations  of,  the  Senate  Committee  on  Govern- 
ment  Operations.  The  joint. Committee  ,staff  found  that  the/unction  of  the  SSS 
was  to  "gather  information  on  the  finances  and  activities  Of  extremist  organizations' 
artd  make  this  information,  along  wfth  recommendations  on  what  to  do  with  it, 
available  to  the  appropriate  division  of  the  IRS  ..sThe'^SSS  did  not  engage 
in  .  .  .  Its  recommendations  were  rather  that  a  certain  return  should  be  examined 
by  the  Audit  Division."  By  june  1972  the  SSS  had  information  files  on  2,500 
organizations.^ 

While  the  joint  Cor^mittee  staff  has  not  yet  reported  on  its  investigation  of  the 
SSS,^®^  information  or  this  subjea  from  other  congressional  inquiries  indicates 
that  the  Service  did  not  produce  the  partisan  results  apparently  sought  by  the  White 
nJbse.  Documents  made  public  by  the  Impeachment  Inquiry  of  the  House  judiciary 
Committee  and  by  the  Senate  Subcommittee  on  Constitutional  Rights  include  an 
internal  White  House  memo  dated  September  21,  1970,  transfnitting  a  report  on 
activities  of  the  "Special  Service  Group"  and  observing:  "Nearly  18  months  ago,  the 
President  indicated  "a  desire  for  IRS  to  move  against  leftist  orjganizations  ^t^)<»ng 
advantage  of  tax  shelters.  I  have  been  pressing  IRS  since  that  time  to  no  avail.'*i8  7 
The  accompanying  status  report  from  Commissioner  Thrpwer  showed  that  of  the 
1,025  organizations  on  which  the^SS  haji  then  collected  information,  26  had  been 
referred  to  the  field  for  audits,  and  8  applications  for  exempt  status^  had  been 
denied.  The  Commissioner's  report  emphasized  that  "only  information  relating  to 
tax  status"  Avas  recorded  and  disseminated  to  field' offices*  and  that  the  ''sole~ 
objective"  of  the  SSS  was  "to  provide  a.  greater  degree  of  assurance  of  maximum 
compliance  with  the  Interrrai  Revenue  laws  by  those  involved" in  extremist  activities 
and  those  providing  finatfB*  support  to  these  activities."  He  not^d  that  In  the  view 
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of  Service  officials  the  SSS's  actiVity  and  field  enforcement  "is  necessary  to  avoid 
allegation  that  extremist  organisations  ignore  taxing  statutes  with  immunity.'^* 

More  than  a  year  later,  a  White  House  memorandum  prepared  for  dise  at  a 
meeting  witti  the  Secretary  of  the  Treasury  concerning  White  House  efforts  to 
"make  IRS  politically  resggrisive"  s^lated.  "We  have  been  unable  to  crack  down  on 
^.^ythe  multitude  of  tax  exempt  foulldations  that  feed  left  wing  political  causes,"  and 
^■^Ihat  "(pj  ractically  every  effort  towoceed  in  sensitive  areas  is  met  with  resistance, 
"^jay  and  the  threat  of  derogatoo'  exposure.'.'  The  administration's  successive 
'    aproiatees  as  Commissioner  were  respectively  described  in  the  memorandum  as 
"actiyely  fighting  both  Treasury  and  the  W+iitt  House"  and  ''oversensitive  in  his 
concern  that  IRS  might  be  labeled  'political'  if  he  moves  in* sensitive  areas  (e.g., 
audits,       exempflons).v'*^^ 'other  documents  made  gublic  by  the  Impeachment 
Inquiry  Jn^dicate  that  Commissioners  Thrower  and  WaltfTr^  responded  to  such  White 
House  pressures  by  threatening  ^o  resign  and  expressing -eencerjj. to  the  Attorney 
General.^'*  •     '  .     •  .  "'^ 

The  Deceipber  1974  staff  report  of  the  Senate  Subcommittee  on  Constitutional 
flights  amplif\es  considerably  the  Impeachment  Inquiry's  evidence  concerning  the 
Special  ServfpeJ^  Staff.  '  ]  With  regard  to  exempt  organizations,  the  SSS  was  to 
recomtnend  ti>  kJcal  district  Audit  Divisions  an  audit  if  jnforrhation  collected  by  the 
SSS  (largely  ft*6m  other  federal  agencies,  newspapers  and  militant  publications) 
indicated  that  tfie  organization  was  engaged  in  activities  inconsistent  with  its 
tax-exempt  stat^ij*^  Prior  to  1972,  district-level  Service  employees '"tended  not  to 
take  Special  SeJ^Hce  Staff  referrals  seriously,"  treating  them  as  "courtesy  in Vestiga- 
,tions.">93  In  early  1972  the  Service  shifted  the  pjimary  interest  of  the  SSS  away 
from  "dissident,^^ctivist  and  extremist"  groups  generally  to  refocus  specifically  upon 
groups  and  individuals  "actively  urging  noncompliance  with  the  tax  laws";*^'*^ 
.  Siereafter  SSS  r^rerrals^  to  the  field  were  treated  more  seriously.*  ^ 
During  the  tti|^e  years  ended  June  30,  1972,  only  182.  individual  or  orga'njza- 
tional  crises  out  Qf  the  then  9,800  SSS  files  had  been  referred  to  the  field,  oT  which 
79  were  still  .^nding.  The  nurfiber  of  exempt  6rganizations  among  the  103 
completed  cases  Is  not  identified,  but  the  consequences  in  those'  103'cases  included 
one  exempt  stetiis  revpcation  and  "124  delinquent  tax  returns  secured.  By  a  year 
latet*,  just  befor^  the  SSS  was  disbanded  by  Commissioner  Alexander,  the  total  field 
referrals  by  the  SSS  since  its  1969  inception  amounted  to  554,  of  which  320  Were 
.  "identified  resisters,"  ai^  the  consequences  included  three  exempt  status 
revocations  and  203  deitnquent  returns  secured.*®"^ 

The  other^  principal  fqnction  of  the  SSS  affecting  e)^mpt  organisation  was  to 
review  cases  referred  to  it  by  the  Exempt*  Organizations  Branch  (Technical)  in  which 
a  ruling  or  technical  advice  was  pending  involving  "ideological,  militant,  subversive, 
or -radical  felements."  4n  such  cases  the  SSS  was^  to  furnish  the  Branch  with  any 
available  jhformatipn  from  SSS  files,  to  ^'minimize  the  possibility  of  issuing 
erroneous^ advice  or  rulings  due  to  lack  of  information."  As  of  June  30,  1973,  the 
SSS  had  reviewed  a  total  of  146  such  cases  referred  by  the  Branch;  29  received 
junfavofab^e  rulliigs,  32*  received  favorable  rulings,  the  SSS  had  no  interject  in  59, 
and  26  w^Ve  stilt  pending.  The  Constitutional  Ri^ts  Subcommittee  Staff  was  unable 
to  ascer^ln  whether  and  how  often  SSS  review  actually  prevented  the  issuance  of  ci 
favoFable  exemption  ruling  but  noted  that  jthe  delay  .occasioned  by  the'SSS  review 
"eould  stifle  an  organization  before  |t  really^ got  started.''*^'' 

^  Commissioner  Alexander  disbanded  the  Special  Service  Staff  in  1973,  explaining 
that  he  had  found  it  to  be  unnecessary  but  that  the       v.ill  "continue  to  pay  close 
attention  to  tax  rebels  -  tax  resistance  organizatjons  and  those  individuals  who 
publicly  advocate  noncompliance  with  the  tax  laws  -  but  political  or  social,  views, 
'  .'extremist'  or  otherwise,  are  irrelevant  to  taxation."* 
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Relevant  Organizational  Factors 

The  foregoing  revie,w  indicates  that  the  Service  has  not  been  totally  immune  to 
improper  political  or  partisan  influences*      but  that  on  the  whole  its  resistance  to 
such  influences  ~  even  from  the  White  House  -  seems  to  be  unusually  strong. 
Perfection  cannot  realisticallv  be  expected  of  any  goverr^ent  dg^omm  th^  face  of 
powerful  congressional  or  White  House  pressures.  However,  apart         the  aberra- 
tions of  the  early  Cold  War  era  which  affected  the  Service  equally  with  the  rest  of 
the  nation,  the  instances  in  which  the  Service  may  fairly  be  regarded  as  haying 
succumbed  to  partisan  or  ideological  bias  appear  to  be  few.  Moreover,  the  Service's 
pride  m  the  public  evidence  from  the  Watergate-related  investigations  that  successive 
Commissioners  adhered  to  the  tradition  of  nonpartisan  objectivity  despite  strong 
contra r^,-»pi:essures,  can  only  have  reinforced  the  institutional  strength  of  that 
tradjMon.  One  critical  observer  of  the"  Service's  performance  commented  that  in 
resisting  White  House  moves  to  tighten  control,  "no  agency  gave  the  palace  guard  a 
harder*"  tim# than  the  I.R.S.,"  and  conclOded.  "Except  for  a  fe\v  singular  and 
J  '      spectacular  breaches,  the  campaign  tu  politicize  the  l.R.S.  foundered  on  principled 
"   commissioners  and  a  stubbornly  independent  bureaucracy   -  to.  be  sute,  a 
.bureaucracy  capable  of  its  own  excesses,  but  one  that  served,  basically  for  reasons 
of  its  own  self-interest,  as  a  sort  of  latter-day  check  and  balance  the  Founding 
Fathers  didn't  think  of .2 00 

Certain  organizational  features  of   the   Internal   Revenue  Service  seem  to 
contribute  to  its  relative  unsusceptibtlitv  to  partisan  influences.  (Some  of  these 
.    features  may,  from  another  view^oin^,  be  seen  as  weaknesses.)       .    •  ^ 

First,  the  Service  is  a  large  bureaucracy  preoccupied  with  collecting  money  rather 
than  with  ideological  concerns,  and  deiiberatelv  decentralized  to  minimize  political 
influence.  The-  dichotomy  between  administrative  line  authority  in  the  field  and 
functional  staff  authority  in  Washington  may  not  be  analytically  neat,  but  it 
increases  the -difficulty  of  making,  political  influence  in  Washington  felt  at  the 
operating  lefVel  in  the  field. 'The  fact  that  all, of  the  Service's  field  personnel 
(including  District  Dire.cfors)  and"  virtually  all  of  its  National  Office  personnel  are 
career  civil  servants  also  militates  against  effecti.ve  partisan  influence. 

Second,  the  Service's  complex  internal  procedures  and  numerous  levels  of  review 
'  provide  checks  and  balances  that  impede  partisan  intervention  in  any.  particular  case. 
As  the  Commissfoner  recently  observed,  "....our  procedures,  which  'involve 
frequent  reviews  and  a  diffusion  of  managerial  authority,  almost  defy  abuse. 
(Unfortunately,  they  also  le^d  frequently  to  substantial  delay.) 

The  same  point  was  stated  in  less  bureaucratic  terms  by  ayournalist  who  recently 
examined  the  Service's  response  to  improper  political  pressure:  "Given  its  size  and 
cumbersome  procedures,  IRS  is  not  necessarily  ^vanized  by  an  event  like  a 
telephone  call  from  the  White  House."^^^  One  lawyer  with  ^  large  IRS  practFce  was 
quoted  by  that  journalist  as  remarking.  "Lots  of  us  have  complained  over  the  years 
about  how  glacially  IRS  moves,  and  the  number  of  people  and  the  absurciity  of  its 
procedures  -  requiring  ^so  many  tiers  of  approval,  for  example.  Well,  I  still  think 
IRS  4S  cumbersome.  ^Ut  had  it  b^ep  any  othtr  way,  the  Nixon  people  well  might 
have  succeeded.  That/^^the  virtue^^j^a  bureaucracy."  ^ 

Third,  while  dVfflcult  to  measu^,  the  voc*ationil  backgrounds  apd  training  of 
Service,  personnel  probably  reinforce  to  some  extent  the  Service's  official 
indifference  tojdeological  questions. 

Two  additional  factors,  arising  out  of  the  fact  that  exempt  organization  matters 
comprise  only  a  mino/r  part  of  the  Service's  responsibilities,  seem  pertinent  as  well. 
Since  the  Service  Is  widely,  perceived  as  a  cumbersome  but  no'n-ideologicaK 
bureaucracy,  not  much  attention  Ts  given  by  the  general  public  to  specific  decisions 
in  the  exenipt  organization  area,^^^  even  though  such  decisions  often  are  politically 
sensitive.  This  might  not  be  the  case  if  exempt  organization  matters  were  regulated 
in  ^  more  prominent  or  isolated  fashion.-  ' 
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•  Furthermore,  the  one*  Service  official  who  Is,  polticlally  appointed  -  the 
Cpmmissioper  -  is  not  likely  to  be  chosen  for  reasons  vnIiIcFi  give  much  weight  to 
his  ideological  views  on  exempt  organizations. 

Coordination  With  State  Authorities 

Code  section  6104(c),  adopted  In  1969,  requires  the  Service *to: 

(A)  notify  the  appropriate  State  offrcer  of  a  refusal  to  recognize  such 
organization  as  an  organization*  described *in  section  501^c)(3);  or  of  the 
operation  of  such  organization  In  a  manner  which  does  hot  meet,  or  no  longer 

•  meets,  the  requirements  of  its  exemption,  . 

(B)  notify  the  appropriate  State  \)fficer  of  the  mailing  of  a  *npjtice  of 
^    deficiency  of  tax  Inmose'd  under  section  507  or  chapter  42,  and 

'*  '  -  / 

(C)  at  the  request  of  such  -appropriate  State  officer,  make  available  for 
inspection  and  copying  such  returns,  filed  statements,  records,  reports,  and 
other  information,  relating  to  a  determination  under  Subparagraph , (A)  of  (B) . 
as  are  relevant  to  any  determination  under  State  law.  '  . 

(2)  APPROPRIATE  STATE  OFFICER.  -  For  purposeslf  this  subsection,  the 
term  "appropriate  State  officer"  means  the  State  attoafey  general.  State  tax 
officer,  or  any  State  official  charged  with  overseeing  organizations  of  the  type 

•  described  in  section  501(c)(3).  '  ' 

♦  •  '  ^ 

The  Service  has  read  section  6104(c)  narrowly,  insisting  that  only  after  a- 
final   Service  determination   denying  or  revoking  501(c)(3)^  status^  after*  all 
a^TDinistrative  reviews  have  been  ^mpieted.  Is  the  ^te  entitled  to  nofce  under 
6l04(o)(1)(A).^,°'*  Similarly,  in  chapter  42  excise  tax  cases  or  section  507  termina- 
tion tax^  cases,  notice  to  State  Attorneys  General  Is  given  only  upon  issuance  of  a* 
90-day  fetter  (if  the"  tax  is  disputed)  or  upon  acceptance  by  the  key  district  reviev^ 
staff  of  a  signecT -waiver  of  restrictions  on  assessment  and  collection  (If  the  tax  is^ 
agreed  to).?®^  Since  It  can  take  years  for  an  audk  and  review,  by  the  Service  to* 
reach  these  stages  of  finality,  some  state  offjcia^i^have  complained  that  the  Service's 
failure  to  share,jnformatioM  5oon.pr  requires  expensive  duplication  of  effort^  and 
further  that  the  Servlce**has  provided  only  limited  information  in  response  to  state 
requests  even  afteV  such  final  determi  nation As  of  April  4,  1973,  the  Service, 
had  sent  a  total  ot  3,069  notices  to  state  officials  under  section  6104(c).^^'' 
,  ^Evidently  as  a  result  of  complaints  by  state  officials,  the*  Service  modified  its 
ipstfuctipns  in  1973  to  field  examination  personnel  to  allow  early  notification  to 
^^te,  authorities  "in  special  situations  where  notice  to  State  officers  In  advance  of 
an  issuance  of  a  final  determination  seems  appropriate,"  provided  approval  by  the 
National  Office  Audit  Division  is  first  obtained.  However,  since  the  new  instruction 
js  explained  as  reflecting  "the  regulatory  nature  of  the  provisions  of  Chapter  42,"  It 
would  appear  applicable  only  In  private  foundation  cases/^'  ^ 

In  addition  to  section  6104(c),  Congress  adopted  three  other  measures  in  19^9 
to  impro\^e  coordination  between  the  Seryice  and  state  authorities,  all  relating  to 
private  foundations.  '  ^  ,      -  ^    *  ^ 

-First,  section  508|e)  denies  exempt  status  to  private  foundations  whose  charters 

H:  include  provisions  pr(^hlbltlng  ^the  organization  from'  carrying  on  activfties 
would  subject  it  to  penalty  taxes  undef  actions  4941-4945.  This  provi$ion, 
ct  giving  the  states  parallel  enforcement  rights  to  compel  observance  of  s^ch 
charter  restrictions,  was  requested  by  the  National  Association  of  Attorneys 
General.  » *  ' — ^ — ~  ' 
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Second,  section  6056(d)(3)  requires  that  state  officials  be  furnished  copies^of  the 
annual,  reports  of  private  foundations.  ' .  ' 

Third,  section,  507(g)  provides  for  abatement  of  the  private  fecundation  termina- 
tion tax  if  state,  officials,  after  notice  that  the  Service  has  issued  a  deficiency  notice 
for  the  ux,  jnitial  corrective  action  undep^^te  law  ^nd  thereafter  certify  to  the 
Commissioner  that  such  action  has  resulte^n  preservation  of  the  foundation's 
assets  for  chafitable  purposes.  (The  private  found^tiorr  t^pnination  tax,  equal  to  the 
aggregate  tax  b^ftefits  of  exempt  status  or  tlje  foundation's  total  net  asset  value,  is 
imposed  by  section  507  in  cases  of  wilful  ''and  repeateiJ  or  flagrant  violations  of 
chapter  42.)         •  .    ^  ^ 

Improved  coordination  by  the  Sjervice  with  sute  authorities  npay  require  further 
changes  in  the  Service's  administrative  practices  or  amendment  of  section  6104(c). 
It  is,  however,  not  clear  that  states  are  presently  making  the  most  use  of  the 
information  that  is  available.  In  1973  the  Service  increased  the  number  of  section 
6104(c)  notices  to  state  authorities  to  more  than  7,800;  only  three  states  exercised 
their* right  to  request  inspection  of  the  Service's  material^  in  118  cases'.^^^ 

iir 

'eff€ct,of  the  new  assistant  commissioner 

)■■.''.  >  ' 

The  Internal  Revenue  Service  is  presently  reorganizing  in  the  exempt  organization 
afca  as  a  result  of  amendments  to  the  Internal  Reveniie  Code  contained  in  the 
Employee  Retirement  Income  Security  "Act  of4^74,  effective 'December  2,  1974. 
The  basic  amendment  is  the  establishment  of  a  neV  Office  of  Employee  Plans  and 
Exempt  Organizations,  headetJ  by  an  Assisunt  Com>nissioner,*with  responsibility  for 
exempt  organization  matters  and  for  employee  pension  and  profit-sharing  plans.  At 
the  National  Office  level,  both  the  Exempt  Organizations  Branch  (Technical)  and 
,the  Exempt  Organization  Examination  Branch  (Audit)  described 'in  Chapter  11  above 
have  just  recently  been  transferred  to  the  new  Assistant  Commissioner's  office; 
other  changes  are  now  being  made  at  the  district  and  regional  levels,  , 

This  reorganization  gives  the  Service  a  special  opportunity  to  improve  the 
procedures* for  dealing  with  charitable  organizations,  to  reduce  delays  in  processing, 
to  upgrade  tl)e  caliber  of  the  personnel  in  this  area,  and  generally  to  remedy 
exi^sting  problems.  We  review  here  the  organizational  changes  in  prospect  and,  to  the 
extent  possible  at  this  early  stage,  the  potential  effect  of  such  changes  on  how  the 
Service  deals  with  exempt  organizations. 

^  The  Statutory  Changes 

< 

v<  The  1974  amendments,  although  relating  primarily  to  pensioh  and  profit-sharing 
plans,  include  exempt  organizations  in  a  statutory  reorganization  of  the  Service's 
administration  of  tax  exempt  matters/  Under  new  Code  section  7802(b):  ' 

.  .v/There  is  established  within  the- Internal  Revenue  Service  an  office  to  be^ 
known  as  the  "Office  oi  En%k^y«ee  Plans  and  Exempt  Organizations"  to  be 
/     under  the  supervision  and  direoion  of  an  Assistant  Commissioner, of  Internal 
/      Revenue.  As  head  of  the  Office*  the  Assisunt  Commi^ssioner  shall  be 
'      responsible  for  carrying  out  such  functions  as  the  Secretary  [of  the^Treasury ) 
or  his  delegate  [the  Comnllssioner]  may  prescribe  with  respect  to  organiza- 
,      tions  exempt  from  ux  under  section  501  (^)  and  with  respect  to  (pension  and  ^ 
profit-sharing  plans]  /. . 
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'  Jt\  addition  to  Jb  statutory  establishment,  the  Office  'of  Employee  Plans  and 
E)|iempt  Organizations,  unlike  any  other  part  of  the  Service,  has  its  own 
appropriations  authorization,  established  permanently  ^t  a  level  equal  to  the 
Revenues  from'  the  private  foundation  investment  income  tax  {Code  sectiqn  4940)  if 
the  rate  of  such  tax  v/m  2  percent  plus  an  amount  equal  to  that  2  percent  figure  or 
$30  million,  whichever  is  !arger,2n  The  Service  currently  budgets  .'about  $20 
million  for  exempt  organizations  and  $40  million  for  employee  ptans.  /\t,  recent 
I^JiSftof  sectiort  4940  collections,  the  new  formula  will  authorize  approxii^^y  the 
amount  of  money,  although  presumably  the  Service  is  to  have  at  l^st  some 
increased  responsrbilities.  In  any  case,  .the  authorization  limit  jhas ^ practical 
significance  only  if  the  executive  branch  seeks  actual  appropriation  of  the  full 
amount  so  authorized.  At  the  present  time,  thece  are  indications  that  projected 
'  funding  for  the  new  office  is  being  routinely  included  in  the  executive  branch's 
tot^l  budget  request  for  the  Service,  without  regard  to  the  separate  authorization, 
and  that  the  funding  so  projected  is  below  the  authorized  level. 

The  authorization  formula  is  unlikely  to  produce  sufficient  funds  for  the  new 
office.  More  serious,  the  formula  is,  vye  believf ,  conceptually  deficient.  The  section 
4940  tax  on  private  foundations  was  intended  to  defray  the  cost  of  enforcing 
chapter  42  and  auditing  private  foundations;  there  was  thus  a  nexus  between  the 
tax  and  the  activities  it  was  supposed  to  finance.^  As  a  partial  measuring  rod  of 
the  cost  of  deaHng  with  all  exempt  organizations  and  employee  plans,  however,  the 
tax  makes  no  sense.  Moreover,  revenues  raised  by  the  section  4940  tax  may  be 
affected  by  general  economic  factorsr  bearing  no  relationship  to  the  appropriate  level 
of  funding  for  the  new  office.^ It  seems  to  us  preferable,  in  lieu  of  the  section 
4940  tax,  to  impose  a  modest  fee  on  emplpyee  ^lans  and  on  a  larger  portion  of  the 
501(c)(3)  ut»iverse  to  provide  adequate  fgndkig  for  th^  new  office,  equitably  borne 
by  the  majority  of  organizations  subject  to  it.  ■  ^ 

Thft  legislative  history,  to  which  the  Service  'can  be  expected  to  pay  close 
attentidi^  in  implementing  these  provisions,  amplifies  the  purpose  and  the  intended 
authority  of  the  new  Assistant  Commissioner's  oQIce.  Both  the  Ways  and  Means 
Committee  and  the  Senate  Finance  Committee  stated:  ^ 

Concern  has  been  expressed  in  the  case  of  the  administration  of, employee 
benefit  plans  (and  also  tax  exempt  organizations)  as  to  whether  the  Internal 
Revenue  Service  with  its  primary  concern  with  the  collection  of  revenues  is 
giving  sufficient  consideration  to  the  purposes  for  which  these  organizations 
are  exempt.  Many  believe  that  the'present  organization  of  the  Service  causes  it 
to  subordinate  concern  for  the  protection  of  the  interests  of  the  plan 
participants  (or  the  educational,  charitable,  etc.,  purposes  for  which  the 
exempt  tons  are  provided) ...  '  ^ 

.  ...  it  must  be  recognized  that  the  natural  tendency  is  for  the  Service  to 
^ emphasize^  those  areas  that  produce  revenue  rather  th^n  those  areas  pr/mc/r/Vy 

..concerned  with  maintaining  the  integrity  and  carrying  out  the  purposes  of 
exemption  provisions.  Similar  concern  has  been  expressed  in  the  past  over  the 
'Service's  administration  of  the  provisions  of  the  tax  law  relating  to  exempt 
organisations. 

The  committee  .believes  that  in  the  employee  benefit  plan  and  tax  exempt 
organization  area  it  should  be  easier  to  emphasize  the  basic  objectives  involved 
if  the  activities  relating  to  these  plans  and  exempt. orgapiiKi'tions  were  more 
closely  coordinated,  if  the  activities  in  thesepreas  relating  to  auditing,  rulings, 
etc,  whether  in  the  fi&ld  or  in  the  nationaf  office  are  brought  together  and  if 
the  top  direction  for  these  activities  also  fias  specialized  in  them.  For  the 
reasQ^^^utlined,  the  bill  establishes  a  separate  office  in  the  Internal  Revenue 
Servia(pieaded  ^by  an  Assistant  Commissioner  for  Employee  Plans  and 
<:    ipt  Organizations  to  deal  primarily  with  plans  that  are  (or  claim  to  be) 
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qualified  under  sectioi^  401  of  the  code  and  organizations  that  are  (or  clai^ 
to  be)  extfmpt  from  income  taxes  under  Section  501(a)  of  the  xode.  This 
includes  pension,  profit-sharing  and  stock'  bonus  trusts  and  plans,  religious, 
educational,  ^nd  charitable  organizations  and  ,  foundations ,  as  well  as  the 
various  pth^r  exempt  organizations  described  in  section  50l(c)\of  the  code. 
Similar  units  are  to  'be  established  m  the  various  regional  and  [  Ways  and 
i^exms 'Committee  says  "and/or"/  district  offices. . .  *  '  ,  \ 

In  connection 'with  organizations -exempt  from  tax  (under  sec,.  501(a)  of  the 
code)  it  is  intended  that  this  office  havejhe  responsibilities  as  to  an  prganiza-  \ 
tion's  exempt  qualification^  the  taxes  on  unrelated  business  income  of  an 
Organization  exempt  from  tax,  and  the  rules  relating  to  the  private  foundation 
provisions  of  the  Internal  Revenue  Code,  ^ 

To  carry  out  the  provisions  of  this*  bill>  it  is  intended  that  the  principal 
activities  referred  to  above  will  be  transferred  from  the  vacious  Assistant 
Commissioners'  offices  to  the  r^ew  Office  of  the  Assistant  Commissioner 
(Employee  Plans  and  Exempt'*' Organizations).  With  these  transfers  \\  is 
intended  that  the  Assistant  Commissioner  (Employee  Plans  and  Exempt 
Organizations),  und^r^  the  direction  and  supervision  of  the  Secretary,  or  his 
delegate,  will  have  the  authority  to  direct  national  and  field  office  pQlicy  in 
connection  with  the  basic  activities  of  the^  Service  relating  to  employee  plans 
and  exempt  organizations}  ^  ^  . 

The  statutory  amendment  thus  creates  for  the  first  time  a.high  official  within  the 
Service  whose  principal  function  is  not  tax  collection.  The  new  Assistant  Commis- 
sioner is  clearly  charged  with  carrying  out  the  congressionally  enacted  public  policy 
with  regard  to  the  management  of  what  are  basically  trust  funds,  of  both  employee 
benefit  and  charitable  varieties.  The  bifurcation  of  exempt  organizati^on  administra- 
tion between  the  Assistant  Commissioners  for  Compliance  and  for  Technical  matters 
is  to  be  eliminated;  all  these  activities  are  to  be  under  'the  new  Assistant  Commis- 
sioner who  will  have  authority  to  direct  bdth  "nationaf  and  field  offtce  policy  in 
connection  with  the  basic  ajctiyities  of  the  Service  relating  to  . .  .exempt  organiza- 
tions." Although  he  will  be  a  career  officer  subject  toAhe  directlorT  and  supervision 
of  the  Cummissioner,  this  new  official  is  to  hold  the  only  assistant  cdramissionership 
expressly  created  by  statute  and  head  the  only  Service  office  having  its  own 
statutory  budget  authorization. 


Effect  on  th^Organizational  Structure 
^  of  Exemp^t  Organization  Administration 

The  basic  organizational  changes  resulting  from  the  new  statutory  provision 
already  seern  fairly  clear,  although  it  is  stjll  too  early  toVidge  their  effects.  By 
amendments  to  the  Internal  Revenue  Manual  issued  Febrtmry  19,*  1975,^^^  the 
Commissioner  implemented  structural  changes  planned  by  a  Stervice  tasj^  force  that' 
had  been  at  work  for  several  months  after  enactment  of  the  nfew  law  first  appeared 
imminent.  We  summarize  below  the  changes  that  are  already  definite,  others  that 
may  also  be  under  consideration,  and  their  likely  implications^  -\ 

National  Level     .  ^ 

The  office  headed  by  the  ne\v  Assistant  Commissioner  includes  three  divisions: 
an  Exempt  Organizations  Division,  an  Eniployee  Plans  Division,  and  an  Actuarial 
Division  (thp  latter  two  concerned  with  pension  and  profit-sharing  matters).  The 
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Exertlpt  Organizat^ions  Diy^sjon  has  a  Technical  Branch  performing  the  functions 
,  heretofore  performed  bJthQ  Exempt  Organizations  Branch  of  the  Miscellaneojjs  and 
Special  Provisions  •Tax  pivision  under  the  Assistant  Commissioner  (Technical),  an^ 
an  Operations  Branch  performing  the  functions  heretofore  performed  by  the  Exempt 
.  Organiz^ation  Examination  Branch  of  the  Audit  Division  under  the  AssisUntCommis-* 
sioner  (Compliance).  Sjee  the  prganizational  charts  reprinted  at  pages  2624-25  below. 
Qoth  new  Branches  are^staffed  largely  by ,crhployees  transferred  from  the  respective 
predecessor  branches,  which  have  beerr  moved  virtually  intact  to  the  new  Exempt 
.  Organizations  Division.^  *  ^ 

Thus^  all  exempt  organization  status  determrnatiolTs,  rulings  and  technical  advice, 
and  alt  compliance  functions  and  prescription  of  uses  to, be  made  of  the  Exempt 
OrganizatioTn  Master  Fife,' have  now  been  brought  together  in  a  single  Division  under 
the. new  Assistant  Commissioner.  - 

f    Compliance  Furfctions.  Combining  compliance  functions  and  EOMF  supervision 
under  the*  office  that  is  also  responsible  for  technical  questions  shcuukl  help  ^o 
.  strength'ea  the  expertise  of  exempt  organization  audit  personnel  and  focus  the  audit 
program  on  non-revenue  objectives.  Under  the  direirtion  of  a  single  Assistant 
'  Conrimis5ioner,,the  training  programs  of  field  personnM  and  technical  personnel  can 
be.  bet^«i-.<;Qfirdinated  and  improved.  Greater  contTern  for  and^ensitivity  to  the. 
..substantive  obj^etiyes  of  the  audit  program  should  also  res(l1r*fr^|n,  combining 
sUpefvision  of  compliance  and  technical  functions  in  one  divisioiv  of  the  National 
Office.      •       ,  :  .    *  .  VV 

A  significant  step  in  these  directions  \)as  already  been  tak^fiT^y  the  decision  to 
introduce  tax-law  specialists,  previously  assigned  only  to  the  National  Offlcfe  under 
the  Assistant  .Commissioner  (Technical),  into  the  exempt  >(Jrganization  field  staff  .(see 
page  2630  below). 

Some  "consideration  has  been  given  to  the  ^visability  of  dividing  the.  new 
Operations  Branch,  which  will  supervise  fi^ld  ^mination  activities,  into  separate 
sections  for  audits  of  private  foundations  anjff  audits  of  pubWc  charities  and  other 
■  exempt  organizations.  This  would  dep^t  somewhat  from  the  Service's  typic<J' 
structure  in  <  which  organizational  units  are  identified  by  administrative  function 
rather  th^n  'by  program  relationship,  but  the  distinct  and  complex  requirements  and  , 
excise  t^xes  applicable  to  private  foundations  seems  to  justify  such  separate 
sections.  The  result  should  be  improved  .supervision  of  private  foundation  audit 
Activities  and  greater  attention  to  audit  matters  uniqtfe  to  public  charities,  spct>  as 

'    fund-raisipg  practices.  Apparently  no  final  decision  has  yet  been  made  on  whether 

^^toadopt  this  structure.  < 

f^lirtgs  procedures.  Authority  to  issue  rulings  and  technical  advice,  and  to 
^approve  relief  from  retroactivity  in  revocation  cas^,  has  bjCen  transferred  to  tht  new 
'Assistant  Commissioner  from^the  Assistant  Commissioner  (Technical),  with 'respect 
to  exempt  organization  and  pensioo*  matters.  Tl;iis  may  make  it  easier  to  adapt  the 
Service's  advance  rulings  policy  in  exemp!t  organization  cases  to  the  particular 
*hiterests  and  rteeds  of  philanthropy,  for  exanriple  in  ruling  on  proposed  transactions 
involving  question^  of  fact  (see  pages  2603-04  above),  although  major  departures 
from  tfyfe*Sei:vice's  overall  rulings  policy  are  unlikely. 

It  is  not  yet  cleaf  whether  the  new  Assistant  Commissioner's  ruling  authority  will 
make  \t  easier  or  more  difficult  to  resolve  intra-Service  differences  over  interpreta- 
tion of  exernpt  organization  Code  provisions  that  are  interrelated  with  other 
provisions  of  the  Cod^,  such  as'sections  4945  ^and  117  concerning  scholarship  and 
^  feHowship. grants  to  individuals  (see  page  2603  above)..  It  was  difficult  to  reconcile 
'differences  of  approach  when  the  branches,  responsible  for  technical  interpretation 
"of  such  related  provisions  were  both  under  the  Assistant  Commissioner  tTechnicalj* 
It  may  fcie  even  more  difficult  now  that  exempt  organization  rulings  are  under  the 
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new  Assistant  Commissioner  while  rulings  of  the  Individual  Income  Tax  Bran^ 
remain  under  the  Assistant  Commissioner  (Technical).         *  • 

^\  .  . ,  anticipation  of  the  improved  technical  expertise  likely  to  result  from  assig^ 
ment  of  tax-law  specialists^  key  district  and  regional  offices,  the  absolute  right  of 
organjzalions  to  have  unfavorable  exemption  determinatons  reviewed  by  the 
National  Office  is  apparently  now  to  be  eliminated.  Instead,  the  right  of  appeal 
from  denials,  revocations  and  modifications  otf  501(c)(3)  status  by  key  District  Di-% 
rectors  will  apparently  be  only  to  the. Regional  level,  where  decisions  by  the  new 
Assistant  Regional  Commissioners  (Emjjloyee  Plans  and  Exempt  prganizations)  will 
generaH^  be  final,  with  National  Office^ review  to  be  granted  only^on  a  discretionary 
basis.  This  change  has  not  yet  been  impliemiented,  and  the  circumstances  under 
*  which  National  Office  review  will  stjil  ife  available  have  not  yet  been  specified,  but 
presuniably  the  criteria  for^iscretfenary  review  by  the  new  Exempt  Organizations 
Technical  Branch  will  be  similar  to  those  now  governing  if  a  taxpayer  requests  that  a 
^  district  office  refer  a  disputed  issue  to  the  National  Office  for  technical  advice,  that  is, 
"thiat  a  lack  of  uniformity  exists  as  to  the  dispositipn  of  th«  issue  or  that  the  issue  is  so 
unusual  or  complex  as  to  warrant  consideration  by  the  National  Office."^  *  * 

The  Service  undoubtedly  expects  this  revised  appellarte  procedure  to  reduce  the 
number  of  cases  involving  protracted  delay,  by  reducing  the  National  'Office 

^  xase^oad  and  enabling  appeals  from  district  determinaUons  to  be  heard  at  a  regional 

office  located  closer  to  the  affected  organization's  own  headquarters;  each  of  seven 
regional  offices  will  have  an  appeal  caseload  Ifmited  to  cases  arising  within  its  own 
region.  With  due  allowance  for  a  breaking-ln  period  for -the  new  regional- review 
function,  the  Service's  expectation  of  more  rap^d'case  dispositions  m^y  well  fee 
borne  out.  In  this  respect  much  may  depend  on  whether  there  is  also  substantial* 
change  in  the  present  criteria  for  initially  referring  new  exemption  applications  to 
the  National  Office  for  a  ruling  rather  than  for  processing  by  determination  letter  at 
,  thp  distrfct  Ie\el  (see  pages  2592-93  above),  under  the  new  appeal  prodedufe  this  initial 
decision  will  essen^ally  establish  the  division  between  cases  resolved  by  the  National 
Offic^nd  those  resglved.by  the  district  and  regional  offices.^ 

ThK  new  appeal  procedure  seems  likely  to  create  a  risk  of  inconsistent  results 
among  the  seven  regional  trffices.^^^  This  problem,  already  faxnijiar  to  practitioners 
experienc^  in  other  areas  of  the  tax  laws,  has  not  previously  been  severe  in  the 
.  exempt  org^zatiorts  area  b^ause  of  the  assurance  of  National  Office  review.  The 
elimination,  otf  that' assurance  places  a  high  premium  on  the  quality  of  regional 
reviewers  andVi  care/ul  ,  mooitoring  of  regional  decisions  by  the  National  Offjce., 

Chief  Counsels  office.  The  effect  of  the  reorganization  upo^n  the  handling  of 
exempt  organizafion  matters  by  the  Chief  Couns^l's'^office  remains  uncertain. 
Consideration  is  .l^jiig  given  to  creating  a  new  Assistant  Director  of  Chief  Counsel's 
Interpretative  Dtvjiof?  for  Employee  Plans  and  Exempt  Organizations.  If  this  occurs, 
it  will  probably  fi^^i:ompanied  by  establishing  formal'branches  for  each  of  these 
subject  ar^s  under  him. 'Such  a  branchfor  exempt  organization  matters  would* 
'  likel^i^'  staffed  by  the- same  dacket  attorlifeys  and  reviewers  who  noW  handle  these 
.  "    matters  in  thejnterpretative  Division.  '      .  ^  • 

'  k^^xX  /rom  mu  reorganization  of  the  Chief  Counsel's  office,  the  statutory 

changes  are  likely  to  affect  relationships  with  that  office.  The  personal  expertise  of 
any  particular  Assistant  Cortttn|ssioner  (Technical)  and  of  his  immediate  staff  has 
\  affected  the  r'efecral  of  exenrfp^Vrganization  questions  to  the  Chief  Counsel's  office, 
since  the  formal  criteria  for  referrals  are  vague  (see  page  2599  above).  Generally, 
when,  the  incumbents  of  these  top,  technical  positions  have  been  less  familiar  with 
exempt  organization  matters,  the  Chief  Counsel's  concurrence  has  been  sought  more 
frequently.  Since  the  new  Assistant  Commissioner  and  his  Deputy  c^  be  expected 
to  hav^substantial  expertise  in  exempt  organization  matters,  the  volume  of  referrals 
to  the  Chief  Counsel's  office  may.  diminish.  In  addition,  in  cases  of  disagreement 
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between  the,  tectinical  staff  and  the  Chief  Counsel's  office,^  greater  exe?npt^ 
organi2ation  expertise  ainithe  assStant  comml'ssioner  level  mav  reduce  the  inclination 
to.defer  to  the  Chief  Counsel's  position.  The  result  in  both  these  respects  should4?e 
to  accord  greater  Weight  to  judgments  of  the  Technical  Branch's  professipnal  staff, 
which  seems  generally  receptive  to  broad  concepts  of  charitable  purpose. 

Planning,  research,  aUd  publications.  At  least  for  the  present,  Bie  new  Assistant 
Commissioner's  office  will  apparently  not  haye  its  own  Planning  and  Research  staff,  * 
but  there  remains  a  possibility  that  such, a  staff  capacity  may  be  acquired  in  t^ie  ' 
futur^TThe  Assistant"  Commissioner  (Planning  and  Research)  is  now  responsible  for 
these  functions  for  the  Service  as  a  ,whole.' Under  his  supervision,  the  Planning  and 
Analysis*  Division  develops  and  administers  system  ''for  analyzing  all  Service 
programs  -  with  the  aim  off  optimizing  the  collection  of  internal  revenue  taxes;" 
the  Research  Division  conducts  ''advanced  research  into  the  Federal  tax  sfstem  to 
develop  new  approaches  to  improve  the  Service's  operattons,"  furnishe^  "leadership 
and  ^coordination  for  the  program  of  Fecjpral-State  cooperation 'in  the  field  of  tax  ' 
administration,''  and  participates^  in  preparing  "legislative  proposals  and  regulation  ' 
^  revisions  resulting  from  the  research  conducted;"  the*  Statistics  Division  prepares 
statistics  "to  provide  basic  information  for  tax  studies  and  legislation"  and  ''for  the 
Federal  benchmark  statistical  programs  on  income,  wealth  and  finance,"2ii 

These  analytical  functions  are  essential  in*  the  exempt  organization  area.  In  view 
of  the  differences  between  the  objectives,  io  this  area  and  those  of^^revenue 
collection,  it  seems  desirable,  that  the  new  Assistant  .Commissioner's  office  have  its* 
'own  Planning  and  Research  capacity..  This  would-be  consistent*  with  the 


the  new  Assistant  Conunissioner  direct  Service  policy  "in  connection  with  the  basid 
activities  of  the  Seryice  relating  to.. . /exemp}  organizations."^      '  ' 
It  appeare  less  likely  that  the  new  E^Xfmpt  .Organizations  Division  will  acqui^^H^  ^ 
own  publications,  data  processing  or  tax  tdlections  capability.  Jhese  fynctionsare'' 
not  inherently  related  to  substantive  o^'jectives.  It  may  be  uneconomical  to    \  ^ 
duplicate  existing  capabilities.  If  the  Service's  publications  pr<»gram  in  the  exempt 
organization  area  Is  substantially  expanded.(see  discussion  at  pages  2661-64  below),  it 
•may  well  become  appropriate  for  the  new  Assistant  Commissioner'-s  office  to  have 
its  own  publications  capacity .  .         .  V*  \  j 

District  and  Regional  Levels  ^  ,  \-^\\ 

^  The.  new  structure  of  the  Service's  field  organization  in  this.area  consists  basically 
of  the  establishment,  at  both  regional  and  key  district  levels^  of  new  Employee 
Plans  and  Exempt  Organizations  (EPEO)  offices*  with  administrative  line  authority 
running!  directly  to  the  key  District  Directors  and  Regional  Commissioners,  and  of* 
the  transfer  to  these  new  EPE(^  offices  of  all  j)ertinent  ^ponsibili^ties  that  have       1  ' 
heretofore  been  administered  through  Audit  personnel.  Each  of ^the' seven  regionst 
now  has  an  Assistant  Regional  ^Commissioner  (EPEO);  each  of  the  key  districts  how 
has  an  EPEO  Division  headed  by  a  Division  Chief.  (§ee  the  new  organizational 
charts,  reprinted  at  pages  2628-29  below.).  Functional  supSrvision  of  field  offices  in 
exempt  organization  matters  is  now  provided  by  the  National  Office's  Exempt 
Organizations  Division  under  the  new  Assistant  Commissioner. 

The  exempt  organization  responsibilities  of  the  Assistant  Regional  Commissioner 
(EPEO)  are  essent>lly4he^sarTie  as  those  of. the  previous.  Regional -Exempt  Organiza-, ,  . 
tionrP'rojgram  "Coordinators  (see  page  2592  above),  but  with  increased  administrative 
^authority  and  wJth  the  important  additional  responsibility  of  managing  the  appeals 
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program  for  the  region.^^^  Tax-law  specialists  are  to  be  assigned  to  conduct 
regional  office  conferences  with  the  affected  organizations  in  such  appeals.  Some  of 
the  new  regional  (as  well  as  key* district)  taX  law  bpecialist  positions  are  already — 
being  fil.l^d  by  transfer  o|.  experienced  staff  from  the  Exempt  Organizations 
Technical  Branch  in  the  National'  Office;  others  are  to  be,  filled  by  new  recruitment 
(largely  of  law  school  graduates)  and,  in  a  few  selected  cases,  by  reclassification  of 
experienced  key  district  specialist  reviewers.  ,  ^ 

At  the  key  district' lev^l,  t|je  new  EPEO  Divisions  will  typically  have  an. 
Examination  Branch  processing  au^jjts  and  applications  for  determinations 
(substantially  as'tlie  key  district  specialfsts  have  previously  done),  a  Technical  Staff 
reviewing  determination  letters,  audit, "reports,  and  protests,  and  a  Service  Branch 
performing  clerical  and  record-^^pn^^  functions. 22 5  jpfc^  Technical  staff,  to  be 
CO mVisedl of _tax-law .specialists,  is  tb  havp*  '^primary  responsibility  for  maintaining* 
quality  standards  in  determination  letters,  examinatons,  and  reports,  and  the 
^eChnical  accuracy  of  all  matter^  subject  to  review,"  and  to  act  as  technical  adviser 
to  the  Chief'of  the  District  EPEO  Division.^^^ 

Distrift  directors  of  the  key  districts,  to  whom  authority  has  been  delegated  to 
issue,  modify,  or  revoke  iietermination  letters  involving  tax-exempt  organizations  in 
cases  clearly  governed  by  established  precedents  that  have  been  published  in  the 
Internal  Revenue  Bulletin,  are  how  authorized  to  re-delegate  that^  authority.  For 
issuance  of  determinatfon  letters,  redelegatVn*  Is^^  permitted  not  below.  Internal 
Revenue  Agerit_and  Tax  law^Specialist,  G^$:T2,  provided  sucK  Individual  Js  a  person 
other  than  the  initiator.  For  revocation  or^mo^flcation  of  determination  letters, 
redelegation  is  permitted  not  below„the  Chief,  Ef%0  Division.^^'^  ^ 

At  both  the  district  and  regional  levels^  employee-plan  specialists  are  integrated 
into  t^e  EPEO  offices.  The"  recent  expansion  of  key  districts  from  1.6  .to  19 
facilitates  ^  this.  However,  it  is  not  expected  that  the  same  personnel  will  handle 
both  employee  plan  and  exempt  organization  matters,  in  most  (j||lfict  and  regional 
EPEO  offices  specialized  units  are  established  for  the  two  responsibilities.^^^ 

It  may  take  some  time  for  loyalties  of  field  personhel  to  shift  to  the  new 
Assistant  Commissioner's  office  after  the  long-established  relationships  ^vith  the 
Technical  and  Audit  Divisions  of  the  National  Office.  But  this  shift  should  be 
facilitated  by  the  upgraded  sta,tos  of  both  the  new  field  and  new  National  Office 
organizations  and  by  the  effect  of  introducing  tax-law  specialists  into  the  Service's 
field  structure  for  the  first  time.  These  changes  augur  a  substantial  improvement 
over  time  in  the  esprit  as  well  as  the  qualifications  of  exempt  organization  field 
personnel. 

*As  we  indicated  at  the  outset  of  this  chapter,  the.  creation  of  the  Office  of 
Employee  Plans  and  Exempt  Organizations,  and  of  the  new  Assistafti  Commissioner, 
provides  the  Service  with  an  opportunity  to  remedy  its  present  weaknesses  in 
dealing  with  exempt  organizations,  meluding  philanthropic  organizations.  The 
of'§ggi|^tional  changes  discussed  above  will  be  helpful  but  only  the  er>thusiasm  and 
compet^l^^f^the  new  Assistant  Commissioner  and  the  support  he  receive*  from 
pie  Commissioner  and  other  high  Service  officials  can  determine  whether  the  Service 
^^Ijn  feet  capitalize  on  its  opportunity. 

"bn^  'V^y  teat^  concern  is  the  apparent  level  of  funding  for  the  new  office,  and 
The  "fact  that  the  formula  for  funding  places  the  primary  burden  for  suppo|;ijfTg  the 
office  on  a  relatively  small  part^of  its  constituency.  A  second  Concern  is  that  the 
office  may  devote  ifself  primarily  to  the  needs  of  employee  plans  and  neglect  the 
problems  of  exempt  organizations.       3fe  '  .  " 

Given  these  concerns,  it  is  only  prudent  for  the  approprjate  congressional  [ 
committees  and  the  orgarfizations  affected  ta  follow  the  development  of  the  new 
office  closely  and  to  evaluate  its  performance  periodically.  A  thorough  review  of  the. 
new  office  should  be  undertaken  after  it  has  had  an  adequate  chance  to  heconje 
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Msstablished,  for  example^  in  five  years.  By  that,  time  the  effects  of  the  present 
reorganizatiorr,  of  the  now  mvninent  applicability  of  the  unrelated  business  income 
tax  to  churches  (see  page  2601  above),  and  pf  the  Service's  response  to  improved 
knowledge  of  charitable  operations  through  data  to  be  produced  by  theTCMP-Exempt 
Organizations  Program  (see  pages  2610-11  above  and  2660  below),  should  be  sub- 
stantially clear.  * 


IV 

PHILANTHROPY  AND  THE  CIVIL  SERVICE 
COMMISSION,  POSTAL  SERVICE,  AND 
AGENCY  FOR  INTERNATIONAL  DEVELOPMENT 


Although  the  principal  federal  oversight  role  in  philanthropy  is  exercised  by  the 
Internal  Revenue  Service,  certain  other  federal  agencies  also -have. an  indirect 
supervisory  impact  by  setting  eligibility  requirements  for  access  to  privileges  and 
benefits  made  available  'to  philanthrx)py  by  the  federal  government.  The  Civil  Service 
Con>mission  determines  which  charitable  organizations  may  participate  in  on-the-job 
solicitation  of  federal  employees  for  contributions.  The  Postal  Service  determines 
eligibility'  of  exempt  organizations  for  special  second-  and  third-class  mailing 
privileges.  The  Agency  for  International  Develcipment  (through  the  Advisory 
Committee  or^oluntary  Foreign  Aid)  determines  which  charities  are  eligible  for 
federal  befiefits  made  available  to  vofunteer  agencies  operating  overseas.  We 
summarize  below  the  federal  role  in  each  of  these  areas,  with  some  comments.  / 


Civil  Service  Commission 


The  federal  government* has  long  eiicouragea^f^deral  employees  to  contribute  to 
Worthy  charities  through  coordinated  solicitation  campaigns  conducted  on  the  job  in 
federal,  offices  and  military  installations.  Responsibility  for  this  program  is  vested  in 
the.  Chairman  of  the  Civil  Service  Commission  under  a  1961  Executive  Order  of  the 
President.  The  program  includes  endorsement  of  each  campaign  by  agency 
heads,  assignment  of  federal  personnel  to  coordinate  and  conduct  the  can?paigns 
(with  person-to-person  solicitation  conducted  by  a  "keyman"  selected  for  each*25 
employees),  and  authorization  of  payroll  deductions  for  contributions  to  the  annual. 
Combined  Federal  Campaign.2  3o  '  * 

^  •About  3.8  million  federal  employees  and  military  personnel,  at  493  locations 
throughout  the  cbuntry,  were  covered  by  the  i973,  program,  which  raised  over  $55 
milFion  *for  the  charitable  organizations  that  shared  its  benefits.  Half  the 
contributors,  and  three  quarters  of  the  contributions,  were  by  the  payroll  deduction 
method.      In  1974,  contributions  through  tlje  jprogramjn^r^sed  to-.$65  jnillion. 


Eligibility  Standards 


,  Eligibility  of  charitable  organizations  participate  in  this  federally  spbnsored 
fund-raising  program  is  controlled  by  W^hairman  of  the  Civil  Service  Commission 
;  under  broad  authority  granted  him  by  the  1961  Executive  Order.  The  orPginal  1957 
Executive  Order  on  this  subject  limited  pawicipating  chaVities  to  "national  voluntary 
Jh(^lth  and  welfare  organizations,"^ bu^sthe  President's  1961  order  authorized 
I  P^fticipation  by  "such  other  nationaf  voluntary  agenci6s  as  may  be  appropriate.'* 
{'Thecrtt«(l^  prescribed  by  the  Civil  Service  Commission's  Chairman  for  determining 
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appropriate  participants  are  set  forth  in  the  Manual  on  Fund-Raismg  Within' the 
Federal  Service,  issued  by  the  Chairman  in  1963  and  republished  without  change  in 
1973.  The*  Chairm^'s  manual  declares  that  '^only  ...agencies  having  specific 
functions  in  the  fields  of  health  welfare  or  recreational  services,  or  in  the  provision 
of  international  services  consistent  with  the  policies  of  tlv  U.S.  Government  may  be 
approved.*'^  *  *  v 

Although  the  manual  has  never  been  published  in  the  Federal  Register,  proposed 
amendments  to  the  manual  were  published  fn*the  Register  in  Qecember  1974. 
These  amendments,  expected  sffortly  to  become  final,  redefine  the  general  standard 
of  eligibility  as  follows: 

Only  nonprofit,  tax-exempt  agencies,  supported  by  voluntary  contributions 
from  the  general  public,  ^providing  direct  services  to  persons  in  the  fields  of 
health  and  welfare  services,  or  in  the  provision  of  international  services  consistent 
with  the  policies  of  the  United  States  Government  are  eligible  for  approval. 

*  1^^o  change,  however,  is  pending  In  the  manual  provisions  that  more  specifically 

linjit  eligible  participants  to  the^e  four  categories: 

•  Local  community  chests, -united  funds  and  other  federated  groups  which 
are  numbers  of,  or  recognized  by,  the  United  Way  of  America  (about  500 
plitjcipate);  .  ,  < 

J*  Natfonal  health  agencies  providing  research  and  public  education  on  a 
national  basis  in  addition  Jo  local  service^^:stich  as  the  American  Caticer 
Society  and*  American  Heart  Association  (a  total  of  14  agencies  have  been 
approved);* 

•  International' service  agencies  providing  a  function  which  involves  hea(lth, 
welfare  or  **freedom  building  programs"  in  foreign  countries,  such  as  CARE  . 
and  Project  HOPE  (a  total  of  10  haVe  been  approved); 

•  The  American  Red  Cross.^^^ 

Since  the  four  categories  of  eligible  participants  I'emain  unchanged,  the  effect  of 
the  manual's  current  redefinition  limiting  participating  organizations  to  those 
providing. "direct  ifervices  to  persons"  is  not  clear.  Nor  does  it  seem  clear  that  all 
four  of  the  presently  approyecj  categories  meet  that  criterion. 

In  recent  years,  as^more  charitable  groups  have  become  aware  of  the  Combined 
Federal  Campaign  and  applied  to  ^participate,  the  question  has  arisen  within  the 
Chairman's  office  whether  the  presently  acceptable  categories  shoufd  be  expanded 
to  include  organizations  conducting  other  types  of  charitable  programs  -  in  fields 
such  as  education  and  the  arts.  Thus  far  the  CSC  Chairman's  Eligibility  Committee 
has  dealt  withuhis  question  by  encouraging  local  organizatigns.  tliat  apply  to  seek, 
'qualification  through  admission  to  a  United  Way  affiliate;  national  agencies  can 
qualify  under  the  Chairman's  present  criteria  only  in  the  fields  of  health  or  interna- 
tional service. 

The  CSC  Chairman's  authority  to  limit  local  participant  agencies  to  those 
^  included  through  a  Community  Chest  or  United  Fund  (in  locations  having  such 
federated  umbrella  groups)  has  been  upheld  by  a  federal  district  court  as  a 
reasonable  means  of  permitting  local  health  and  welfare  agencies  to  participate  in 
the  Combined  Federal  Campaign  without  unduly  burdening  the  normal  operations 
of  the  federal  government.  Otherwise,  federal  officials  would  have  to  pass  on  every 
application  of  thousands  of  tocal  health  and  welfare  agencies  in  communities  across 
the  nation.^^''  Although  observing  that  it  woufd  be  an  abuse  of  discretion  if  the 
Chairman  were  entirelytto  re-delegate  his  authority  to^he  United  Way  and  its 
member  United  Funds  and  Chest,  the  court  found  that  tfl^piairman  had  not  done 

*      *   '  lie 
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SO.  The  Chairman's  manual  requires  air  agencies  participating  as  members  of  a 
United,  Fund  or  Community  Chest  in  the  Combined  Federal  Campaign  to  meet 
independent  federal  standards  regarding  ^uch  important  matters  as  nondiscrimiBd- 

,,-tioni^*^  .    .  -   — 

Under  the  Chairman's  current  application  of  the  Executives-Order,  charitable 
oranizations  tljataiefrot  members  ^of  local  United^Way  federations  are  eligiferfe  only 
if  they  qualif/  as  Ti^'onarvoruritary  agenci^JI  in  the  fields 'of  health  or  interna- 
tional service.i3  9  The  Chairman's  manual  requires  such  an  applicant  to  demonstrate 

-  "national  scope"  by  showing  that  it  is  organized  oft  a  natior^al  scale,  that  it  has 
earned  "good  will  and  acceptability  throughout  the  United  States,"  that  it  has 
enough  fund-raistng  representatives  at^  decentralized*  locations  to  be  able  to  enter 
fulty  Into  tocal  campaigns  throughout  the  country,  and,  if  a  nationaHreatth  agency, 
that  it  has  sufficiently  developed  local  chapter  .or  affiliate  coverage  toJmplement  its 
local  program  in  locations  where  there^areiarge  numbers  of  federal  personnel.  The  . 
manual  expressly  provides:        ^     ^ ,   ^ 

Good  will  arid  acceptaMTty^wflf  lisfially  be  shown  Jby  operating  chapterr 
providing  service  in  all  or  most  of  the,  states,  with  contributor  support  from  * 
"afror^iibst  parts  of  the  nation/Cood  will  and  acceptability  throughout  the 
United  States' will  also  be  demonstrated  by  other  rh&ns,  such  as  the'-extent  of^ 
,     support  received  froni  the  public,  the  number  and  location,  of  contributors, 
the  national  character  of  campaigning  directed  to  the  public,  the  reputation  of 
*    *the  organization  on  a  national  basis,  and  the  pVoportionate  effect  on  total 
income  of  tne  organization's  partipipation  in  the  Federal  program.  In  the  case 
(    of  international  agencies,  chapter  or  affiliate  coverage  in  all  or  most  states 
need  not  exist.^^^ 

Failure  to  meet  these  "national  scope"  requirements  is  one  of  the  most  common 
^  reasons  for  rjejection  of  applications.  However,  since  international  service  agencies 
are  expressly  exempted  from  the  requirement  that  chapters  exist  in  all  or  most  of 
the  states,  the  requirement  of  widespread  chapters  effectively  applies  only  to 
national  health  agencies  (the  only  remaining  eligibflify  category). 

An  additional  factor  limiting  participants  is  the  manual's  rule  orr  "Avoidance  of 
Competition."  Under  this  rule,  participation  is  limited  to  not  more  than  one. 
.  national  health  agency  within  a  single  field  whiph  deals  with  physical  handicap  or 
'  disease.  The  currently  proposed  amendmentsjo  the  manual  also  limft  approval  of 
international  service^agencies  to  not  mor^than  one  meeting  a  particular  human  need 
in  "the  same  geographic  area,  unless  there  is ''a  "demonstrated  need  for  such 
^  additional  service."^** 

^  Specific  Requirements  ^ 

The  ngnfjiscriniination  requirennents  specifiedvby  the  Chairman's  manual  apply  to 
^ad  partlcipatingrorganizations,  including  member  agencies  of  local  United  Funds  or 
,  Community  Qiests.  Adherence  to  the  "Standards  6f  Accounting  and  Financial 
.Reporting  for  Voluntary  Health  and  Welfare  Organizations"^^ ^  \s  also  required  of 
each  particifpant  except  the  Red  Cross  (which  is  "recognized  as  operating  an 
accounting  and"  financial  system  in  sift)Stantial  compliance  with"  those  standards), 
i^nr  amnual  certification  by  an  independent  accountant  of  compliance -with  those 
'  st^tndards  is  required  of  each  participating  national  agency  except  the  Red  Cross;^^^  * 
-'^  the, United  Way  of  America  is.  relied  upon  to  certify  such  compliance  on  the  part  of 
*^itS;lppal  affiliates  and  their  member  agencies.^^^ 
\  'tyiher  speciAc  requirements  relating  to  fund  raising  and  financial  reporting  are 
applicable  pnly  to  national  voluntary  agencies  (it  being  assumed  that  the  United 
Way  will  adequately  screen  local  participating  memb^s  in  these  respects): 
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Administrative  and  Fund-Raising  Expense.   Ad-ministrative  and  fund-raising 
expenses  which  are  reasonable.  Expenditure  for  administration  and  fund  raising 
-       not  exceeding  25  percent  of  total  support  and  revenue  will  be  considered  reason- 
able. Where  administrative  and  fund-raising  expense  exceeds  this  percentage,  the 
burden  is  on  the  voiunury  organization  to  demonstrate  the  reasonableness  of  its 
>  fund-raising  expenses  under  all  the  circumstances. 

Fund'Fiaising  Practice.  Publicity  and  promotional  activities  based'upon  the 
actual  program  and  operations  of  the  agency  and  which  is  truthful  and 
nondeceptive  and  which  includes  all  material  facts,  protection  afforded  against 
unauthorized  use  of  agency  contributors*  lists,  no  payment  of  commissions, 
tickbacks,  finder  fees,  percenUges,  bonuses  or  overrides  for  fund  raising;  no^  ^ 
mailing  of  unordered  tickets  or  commercial  merchandise*  with'^a  request  for 
money  in  return;  and  no  general  telephone  solicitation  of  the  public. 

Source  of  Funds  and  Costs  Report.  Filing  of  special  report  with  Chairman 
of  the  Civil  Service  Commission  which  discloses  on  a  consolidated  basis  the 
-agency's  (including  its  chapters  and  affiliates)  sourcfe  of  funds,  fund-raising  ex- 
penses, and  use  of  net  funds  in  its  most  recent  fiscal  year.  '  » 

All  participating  ncftional  voluntar-y  agencies  except  the  Red  Cross  and  the  United 
'  Way  n\u6t  file  annually  the  Spurce  of  Funds  and  Costs  Report  and  a  statement  that 
the  fund-raising  practice  requfrements  have  teen  complied  with.    No  particular 
mechanism  is  prescribed  for  assuring  compliance  with  the  requirements  concerning 
administrative  and  fund-raising  expense.^"*  ^  ^ 

Comments 

Federal  sponsorship  of  this  program  illustrates  the  government's  recognition  of 
the  importarjt  role  of  private  philanthropy  in  our  society.  The  program  seems  to 
have  been  well  conducted,  the  specific  requirements  concerning  financial  and  fund 
raising  practices  of  participants  have  encouraged  adherence  to  those  requiremejits  by 
a  large  segmeot 'qrf  voluntary  effort  in  the  United  States,  and  contributions  obtained 
through  the>  p^o^gram  (rnost  recently  at  an  annual  levd  of  $65  million)  have 
provided  im^^rtafit  Support  for  the  participating  charities:**^ 

The  question  of  acceis  to  participation  by  a  wider  range  of  charitable  organiza- 
tions is  a  dffficult  or\e.  I^eliance  upon  500  local  affiliates  of  the  United  Way  to 
screen  thousands  of  local  participating  agencies  relieves  federal  officials  of  an 
enormous  administrative  Ipurden,  it  also  avoids  what  could  be  an  undesirable  degree 
of  governmenul  interference  in  private  charitable  activity.^  Nevertheless,  in  view 
of  .wide  variation  in  local  requirements  and  practices  affecting  access  to  membership'' 
^in  United  Way  affiliates,  it  wSSl'd  seem  desirable'  to  explore  possible  means  for 
achieving,  greater  flexibility  Jn  this  respect  without  unduly  increasing  the  federal^ 
administrative  burden.  Where  voluntary  agencies  in  Jields  such  as  education*  and  the 
arts  are  not  admitted  to  locJl  United  Way  affiliates,  access  to  participation  might  be 
considered  through  other  umbrella  organizations  that  could  similarly  undertake 
screening  and  administrative  responsibilities  under  the  manual's  standards. 

The  limitation  of  eligible  national  .agencies  to  the  Red  Cross  and  to  health  and 
international  service  agencies,  while  grounded  in  the  history  of  this  program,  appears 
anomalous.  The  President  authorized  participatioo  of  any  "appropriate"  national 
voluntary  agency.  Although  the  Chairman^tandard  of  "national  scope"  has 
generally  required  chapters  or  affiliates  in  all  or  most  of  the  50  states,  the  Chainnan 
has  exempted  intemational  service  agencies  from  this  requirement;  ujmay  be 
appropriate  similarly  to  recognize  national  character,  by  criteria  othe/  tnm  state 
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chapters,  in  other  areas  of  charitable  activity  as  well.  We  believ^L^the  Chairman 
should*  consider  methods  of  broadem<Tg  eligible  program  categories  beyond  their 
historical  narrow  limits,  recognizing  the  r>eed  to  avoid  unduTadministrative  burdens' 
We  also  believe  the  Chairman  should  cons?ider  eliminating  ther^xemptions  enjoyed 
by  some  present  national  agency  participants  from  the  specific  requirements  of 
iadependently  certified  compliance  with  the  Standards  of  Accounting  and  Financial 
Reporting,  and  of  an  annual  Source  of  Funds  and  Costs  Report,  that  apply  to  other, 
participants,  and  applicants.  Similarly,  the  manual's  rules  on  "Avoidance  of 
Competition"  would  seem  to  warrant  reconsideration  in  light  of  the  objectives  of 
the  Combined  Federal  Campaign.  Elimination  of  the  exemptions  and  anti- 
competitive rules  would  avoid  any  appearance,  however  unjustified  in  fact,  of  a 
preferred  position  accorded  to  the  status  quo.*'*      "^"^    "  ^ 


Postal  Service 

Reduced  Rate  Classes 

Congress  has  since  1917  prescribed  that  reduced  postal  rates  should  be  accorded 
for  publicatfons  of  nonprofit  religious,  educational,  s^clentific,  and  philanthropic 
organizations  (and  for  those  of  certain  othe^F  Henpcpfit  organizations  as  well).  The 
reasons  for  the  policy  have  most  receptly  been  stated  as  follows: 

Historically-,  the  rate^  for  theses  cl^^ses  'of  mail  have  been  kept  low  to 
encourage  the  free  flow  of  ideas  throughout  the  country  and  to  help  promote 
charitable  causes.  In  the  days  when  the  printed  word  was  the  only  soojrce  of 
universal  communication,  this  policy  was  of  paramount  importance  to  the 
functioning  of  our  democracy.  Today,  other  forms  of  communication  such  as 
radio  and  television  are  on  the  ascendency.  This  in  no  way  reduces  the  crucial 
importance  of  the  material  affected  by  this  legislation  to  our  educatiort^, 
cultural,  and  eleemosynary  Interests. ..."  ^  \ 

Congress  historically  provided  lower  rates  for  [these]  . , .  classes  of  mail  . . . 
to  provide,  at  reasonable  cost,  the  means  for  wide  dissemination  of  educa- 
tional, cultural,  literary,  and  charitable  materials. 

'  *  ,  *  t-o^  • 

 This  legislation  will  strengthen  the  policy,  already  intrinsic  in  the  Act, 

that  certain  types  of  mail  have  intrinsic  value  because  of  their  co*ntrlbution  to  = 
the  flow  of  opinion  and  Information  essential^  to  the  functioning  of  our 
.^democracy.^'*® 

Until  1970  the  classes  of  mail  entitled  to  reduced  rates  and  the  rates  themselves 
were  specified  by  statute.^'*'  The  Postal  Reorganization  Act  of  197D  omitted  the 
previous  statutory  provisions  mandating  the  redyced  rate  classes,  instead  authorizing 
the  t*osul  Service  generally  to  establish  "reasonable  and  equitable**  marl  classes  and 
rates.  In  principle,  rates  for  all  classes  of  mail  were  fully  to  cover  costs.  However, 
the  1970  act  (a)  directed  that  previous  statutory  •prDvision%  such  as  those  specifying 
reduced  rate  classes,  remain  in  force  as  *'rul«j  or.regulatfons"  of  the  Postal  Service 
until  revoked  or  modlfted  by  the' Postal  Service;2  50  and  (b)  provided  that  Increases 
*in  the  reduced  rates,  to  bring  them  to  a  level  that  would  cover  costs,  be  phased  over 
to  yeayrs  (5  years  for  commercial  mailers).^^*  In  1974,  the  phase-in  period  was 
extended  tp'  16  years  (8  years  for  commercial  mailers).252  ^  n 

Charitable  organizations  receive  several  types  of  preferential  rates.  Their  publica- 
tions are  accorded  a  special  second-class  (newspapers  and  periodicals)  rate  that  is 
lower  than  that  available  to.  pther  second-class  mailers;  in  addition,  unlike 
commercial  mailers  ofj  second-class  mall,  they  may  cjualify  for  ^this  rate  in  many 
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cases  without  having  a  paid  subscription  list,  so  long  as  they  do  not  carry  general 
alvertising.  Similafly,  charitable  organizations  receivfe  a  special  thir'd-^lass  (bulk 
mailings  of  printed  matter)  rate  .thatis  lower  than  that  available  to  other  third-class 
mailers.  Fourth-class  mail  includes  a  special  "library  rate"  for  books  and  other 
educational  materials  when  loaned  or  exchanged  between  charitable  organizations 
and  for  films,  records,  museum  materials,  and  scientific  devices  when  sent  to  or 
from'such  organizations.^ 

\ 

Eligibility  Standards 

Uxitil  1973,  no  postal  law  or  regulation  specified  what  charitable  organizations 

werje"  eHgible  for  the  preferential  rates.  Local  postmasters  exercised  adpiinistratlve 
discretion  under  a  broad  statutory  standard,  originally  enacted  in  establishing  the 

^second-class  nonprofit  nrailing  rate  in  1S17,  which  provided  simply  for  preferent'ral 
rates  to  "religious,  educational,  scientific,  philanthropic,  agricultural,^  labpr,  or 
fraternal  organizations"  (later  extended' also  to  veterans  organizations  and  certain 
others)  that  were  "not  organized  for  profit  and  none  of  .  . .  [the]  net  income  [of 
whreh]  inures  to  the  benefit  of  any  private  stockholder  or  individual."254 
Significantly,  it  was  in  the  same  1917  statute  that  Congress  first  provided  an  income 
tax  deduction  for  contributions  to  charitable  ,oi-ganizations,  .described  in  3ttnost 
identical  language.  It  thus  seems  clear  that  theie  terms  were  intended  to  have  the 

'same  meaoH^gs  in  the  posul  laws  as  in  the  revenue  lawsr  '  • 

Postar regulations  defining  these  terms  were  firn  issued  in  1973.  In  announcir^^ 
those  regulations  (described  as  based  on  long-standing  administrative  interpretations 
4tiade  through  the  years),  the  Postal  Service  noted  that  its  definitions  "paraHel 
similar  definitions  in  use  by  other  G^V^rnment  agencies,"  that  the  word  "philan- 
thropic" has*  been  historically  interpreted  by  the  Postal  Service  as  synonymous  with 
"charitable,"  and  that  generally  an  organization  will  qualify  for  the  preferential  mail 
rates  if  tax  exempt  under  Internal  Revenue  Code  sections  501(c)(3)  as  chal-itable, 
501(c)(5)  as,,^  agricultural  or  labor  organization,  501(c)(8)  as  fraternal,  or 
501{c)(l9)  as  a  veterans  organization.^  The  ppstal  regulations  adopt  verbatim  the 
language  of  the  parallel  Treasury  Regulations  that  define  "educational"  and 
"charitable"  organizations  under  section  ,501  (c)(3),  and  also  define  "scientific"  in 
substantially  nhe  same  way  as  under  the  Internal  Revenue  Codf .  Unlrke  any 
Treasury  Regulation,  thp  Postal  Service  also  provides  a  definition -of  "religious" 
organizations.^  ,  / 

■  The  1971  postal  laws  providing  for  preferential  rates  were  never  amended,  as  sec- 
tions 501.(c)(3)  and  170(c)  of  the  Internal  Revenue  Code  were  in  1934,  to  exclude 
philanthropic  organisations  that  engage  insubstantial  attempts  to  influence  legislation 
(see  pages  2614-15  above).  Nevertheless,  the  Postal  Servlte  has  construed  the  term 
"philanthropic"  in  the  postal  laws  as  though  it  had  been  similarly  amended.  Thus, 
the  1973  posuk  regulation's  include  verbatim,  the  lahguige  adopted  by  Treasury^ 
Regulations  in  1959  disqualifying  for  50i(c)(3)  status  all  "action",  organizatiops^ 
that  is,  those  devoting  a  substantial  part  of  their  activities  to  attempting  to 
influence  legislation,  participating  in  any  political  campaign  on  behalf  of  or  in 
oppositioQ  to  any  Candidate,  or  advocating  a  primary  objective  that  may^be  attained 
only  |y  legislation.  All  such  "action"  organizations  are  equally  disqualified  by  the 

\  Postal  Service  for  the  preferential  mail  rates  otherwise  available  ^to  religious, 
educational,  scientific,  or  philanthropic  organizations./  \ 

This  exclusion  seems  difficult  to  rationalize  under  existing  law;  the  issue  arises 
sharply  for  ocganizjitions  exempt  from  income  tax  under  Internal  Revenue  Cod# 
section  501(c)(4).  Both  the  Pbsul  Service  and  the  Internal  Revenue  Service 
acknowledge  that  charitahleVurposes  include  the  "promotioaof  social  V^elfare." 

.  Under  the  Internal.  Revenue  Code,  the  essential  differences  between  501(c)(3) 
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r^haritiei  and '501(c)(4)  '^social  welfare**  organizations  are  that  thelatter  remain  free 
to  engage  in  substantial  legislative  activities  and  are  not  eligible  to  receive  deductible 
contributions  luntier  section  )70j[c).^^®  The  distinction  ^rawn  by  Treasury  Regula- 
tions Ivtween  501(c)(3)  organizations  and  those  promoting  social  welfare  by 
"action**  has  a  statutory  basis  in  the  1934  amendmef^ts  to  the  Internal  Reverifre 
Code.  However,  the  Postal  Service's  insfstence  that  organizations  promoting  social 
welfare  by  "action"  are^not  ''philanthropic,**  as  that  term  has  been  used  in  the 
postal  laws  since  1917,  has,  as  notfed,  no  equivalent  statutory  basis.  The  validity  of 
the  postal  regulation  disqualifying  ''action*'  organikatiohs  may  be  tested  in  tNVO 
currently  pending  court  cases  involving  ^e  Postal  Service  s^evoca^ion  of  preferential 
mail  rates  of  ihe  Sierra  Club  and  thr  National  Rifle  Association,  both  501(c)(4) 
organizations.^?^  * 

Ehgibility  Detei^fnination  and  Appeal  Procedure^ 

Eligibility  of  applicants  for  special  nonprofit  second-class  rates  is  decided  by  the 
Director,  Mail  Classification  Division,  of  the  Postal  Service*s  Ftnance  Department, 
who  also  issue?  suspension  or  revocation  rulings.^^^  Although  IRS  recognition  of 
501(c)(3)  status  is  usually  regarded  as, sufficient  to^establish  an  applicant*s  qualifica-^ 
tions,  in  some  cases  the  Mail  Classification  Director  rejects  apfilications  0^-501  (c)(3) 
organizations  for  special  second-class  permits  upon  concluding,  after  reviewing 
copies  of  the  organ izati(^*s  periodical,  that  the  objectives  of  the  organization  differ 
from  those  stated  in  its'charter.  We.  believe  it  anomalous  for  the  Postal  Service, 
applying  ttie  same  statutory  standard  as  the  Internal  Revenue  Service  (see  page  2636 
above),  to  conclude  independently  that  an  organisation  whose '501  (c)(3)  status  is 
recognized  by  IRS  is  .nevertheless  not  qualified  as  philanthropic.**  At  the  least,  if 
the  Postal  Service  does  not  defer  entirely  to  a  favorable  IRS  determination  of  an 
organization *s  basic  qualification,  the  Ppstal  Service  should  afford  ,the  affected 
organization  full  procedural  rights  before  reaching  a  contrary  conclusion. 

An  evidentiary  hearing  before  an  Administrative  Law  Jud^e  is  now  available  upon 
appeal  from  the  .Mail  Classification  Director's  ruling  only  if  both  the  special  non- 
profit second-class  privileges  and  the  higher  commercial  second-class  privileges 
available  to  publishers  are  denied  or  revoked.^^*  If  only  the  special  nonprofit 
privileges  are  denied,  however,  no  such  appeal  or  hearing  is  provided.  Nor  in  5uch 
cases  (whether  upon  initiaf  application  or  revocation)  do  the  postaU regulations 
provide  the  disqualified  organization  with  any  right  to  notice  of  the  grounds  for 
dfsqualification,  to  submit  a  written  appeal,  to  present  evidence  on  issues  of 
disqualification  or  to  test  contrary  evidence  relied  upon  by  the  Mail  Classification 
Director. iThe  regulations  do  not  require  that  the  decision  be  based  upon  matters  of 
record  and  provide  no  review  of  the  decision  for  errors  of  fact  or  of  law.^^^ 

Apart  frpm  constitutional  questions  about  the  basic  fairness  of  this  procedure, 
ther^  seems  to  be  no  reason  for  granting  procedural  rights  jo  commercial  publishers 
and  denying  them  to  organizatioris  claiming'elfgifaility  for  special  nonprofit  rates.^^^ 
The  difference  between  regular  second-class  rates  and  the  special  nonprofit  second- 
class  rates  is  subsl;antial.264  since  only  about  600  determinations  .of  efigibility  for 
the  special  nonprofit  second-class  rates  are  made  annually,  of  which  typically  not 
more  than  25  are  adverse,^^^  there  would  seem  relatively  littfe  administrative, 
burden  to  be  incurred  in  providing  the  same  appeal  and  hearing  rights  uponj^dverse 
.determinations  as  the  Postal  Service  jiow  provides  for  commercial  second-class 
mailers.  We  believe  they  should  be  provided.  '  ^  ? 

The  Postal  Service  also  requires  nonprofit  organizations  to  file  an  applicat^n  to 
qMalIfy  for  the  special  third-class  bufk  rates.  These  applications,  including  evidence 
of  tax-exempt  status,  are  filed  at  the  local  post  office  where  mailings  will  be 
deposited  and  are  approved  or  disapproved  by  the  postmaster  at  the  nearest  postal 
^ — center.  An  adverse  decision  may  be  appealed  in.  writinlg  to  the^same 
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postmaster  and  rt^viewed  by  the  Mail  Classification'  Director,  who  is  also  the 
reviewing  authority  upon  written  appeals  from' revocation  of  such  special  third^lass 
permits.^6  6  No  hearing  oT  further  appeal  is  provided;  as  m  the  case  of  adverse^'  - 
determinations  of  eligibility  for  the  special  second-class  rates,  there  is  no  require- 
ment that  the  decision  be  based  on  the. record  before  the  Mail  Classification 

director,  no  opportunity  for  the  disqualified  organization  to  challenge  the  irrforma^ 
tion  relied  upon  by  that  official,  and  90  restriction  against  that  official  serving  as 
the  reviewing  authority  upon  revocations  ttiat  he  initiated.  ' 

Anr^yally  about  250  to  300  nonprofix  organization's  appeal  to  the  Mail  Classifjca^- 
tion  Director  for  review  oi  adverse  local  decisior^  on  special  third-class  permits. 
Some'others  may  not  exercise  this  right  of  appeal,  although  all  rejected  applicants 
are  advised  of  their  right  tp  do  so.  * 

In  view  of  the  clear ,  intention  of  Congress  that  the  statutory  terms  describing 
charitable  organizations  and  those  describing  organizations  entitled  to  preferential 
mail  cates  I^ave  the  sariie  meaning  in. the  postal  laws  as  in  tjxe  revenue  laws  (see  page' 
2636  above)/ we  believe  that  when  an  applicant  for  special  third-class  rates' has  been 
recognized  by  the  Internal  Revenue  Service  as  tax  exempt  the  Postal  Service  should 
provide  the  same  opportunity  for  an  evidentiary  hearing  upon  adverse  determina- 

^  tions  before  an  impartial  reviewing  authority  as  we  have  recommended  above  for 
adverse/determinations  of  special  secortd-class  eligibility.  • 

*  Agency  for  Intern^rtiorial  Development's  Advisory 
Committee  oh  Voluntary  Foreign  Aid 

^  A  substantial  share  of  American  foreign  aid  activity  is  conducted  by  private 
charitable  organizations  under  grants  from  and  contracts  with  the  Agency  for 
International  Devefopmept  (AID).  Liaison  between  AIDi  and  private  agencies  is 
effected  the  Advisory  Committee  orl  Voluntary  Foreign  Aid,  attached  to  ihe 
Office  of  Private  and  Voluntary  CoopeVAion  of  AID'|  Bureau  for  Population  And 
Humanitarian  Assistance.^^^  Apart  from  providing  fsuch  liaison,  the  advisory 
committee's  major  function  is  to  determine  which  charitable  organizations  will  be 
eligibk  to  apply  for  three  kinds  of  government  benefits  commonly  called  "subven- 
tions" -  receipt  of  P.L.  480  food  for  distribution  abroad,  reimbursement  of  ocean 
freight  charges  on  reUeLsupplies  and  equipment  sent  overseas,  and  receipt  of  govern- 
ment-owned excess  property  for  use  abroad.  By  statute,  the  only  private  agencies 

"  eligible  for  these  subventiotts  are  those  "registered  with  and  approved  by  the 
advisory  committee.^ ^ 

established  by  Presidential  request  in  1946/ ''^  the  advisory  committee  consists 
pf  eleven  citizen^  appointed  by  the  AID  Administrator.  It  meets  5  to  10  times  a 
year  with  three  staff  members  provided  by  AID's^Offic^e  'of  Prival;e  and  Voluntary 
Cooperation/'^*  Although  registration  with  Jhe  acTvisory  committee  is  necessary  for 

^  organizations/fpplying  for  aay  of  the  three,  subventions,  it  is  not  a,  prerequisite  for 
receipt  of  Md  grants  or  contracts.  According  to  one  recent  tabulation,  there  are 
116  private  brgartizations  rendering  overseas  services  under  AID  grants  or  contracts, 
of  which  only  21  ar<^ registered  agencies.  Contractors  and,  grantees  are  subjected  to 
far  more  elaborate  screening  and  supervision  than  attaches  to  advisory  committee 
registration/^^ 

AID-  regulations  require  any  organization  applying  for  registration  with  the 
advisory  committee  to  be  recognized  by  the  Internal  Revenue  Service  under  section 
501(c)(3)  and,  in  addition,  to  show  that  - 

'     (a)  Its  Vprimary  purpose"  is  "to  further  or  engage  in  voluntary  foreign  aid"; 


(b)  U  is  confrolled  by  an  uncompensated  board  of  diftttors  who  "will 
exercise  satisfactory  control  to  assure  that  its  services  and  resources  are 
administered  competently  in  thq^public  interest";  ~  ^ 

(c)  Its  funds  are  obtained,  expended,  and  distributed  "in  ways  which 

'  ,  confown  to  accepted  ethical  standards  without  unreasonable  cost  for     "  * 
promotion,  publicity,  fund  raising,  and  administration  at  home. and 
abroad";  • 

(d)  Fund-raising"  campaigns  are  timed  xo  avoid  conflict  with  similar  appeals 
.    of  the  American  National  Red  Cross,  the  Community  Chests,  savings 

bond  drives  by  the  U.S.  Treasury,  or  similar  "campaigns  of  accepted 
general  ^fltional  interest.''^ 

Registered  agencies  must  file  with  tJie  advisory  committee  an  annual  program, 
report  and  certified,  financial  audit;  all  records  related  to  activities  as  a  registrant 
must  be  Available  for  official  inspecffog,  and  information  on  registration,  organiza""^ 
tion  and  Teports  on  programs  and  finances  must  be  available  for  public  inspec- 
tion.^''^ 

Actually,  about  two  thirds  of  She  registered  agencies  have  never  participated  in 
any  of  the  material  benefits  for  which  registration  makes  them  eligible.  In  1973,  62 
out  of  the  91  registrants  participated  in  none  of  the  subventions;  in  1972,  59  out  of 
89  did  not  participate.  Among  those  tfiat  do  participate,  more  than  90  percent  of 
thi  benefits  (in  dollar  value)  are  received  by  only  two  agencies  (Catholic  "Relief  ^ 
.Services  ^n^d  CARE).  Moreover,  although  the  primary  purpose  of  registered  agencies 
IS  purportedly  to  further  or  engage  in  overseas  aid,  eight  of  the  registered  agencies 
in  1972  and  seven- of  them  in'  1973  ^reported  no  overseas'^rogram  costs  what- 
ever,^''^  .      '  , 

;  Since  the  material  benefits  of  registration  with  the  advisory  committee  are 
evidently  not  a  factor  for  .rriost  of  the  registered  organizations,  the  question  arises 
why  they  bother  to  register.  AID  antJ  the  General  Accountirtg  Office  seem  to  agree  * 
that  forjmany  charitable  organizations  the  principle  reason  for  registering  is  to  use 
AID*s  name,  and  i?the  fact  of  such  registration,  as  "a  Good  Housekeeping  Seal  of 
Approval"  in  public  solicitations  for  funds.^'fi  The  advisory  committee  does  not 
have  the  means  to  screen  or  monitor  registrants  effectively;  hence  registration 
provides  no  reliable  assurance  to  the  solicited  public  of  an  agency *s  credibility, 
efficiency)  or  effectiveness.^*'*' 

To  avoid  misleading  the  solicited  public  as  to  the  import  of  registration  with  the 
advtsqry  committee,  the  Genieral  Accounting  Office  concluded  from  its  recent  study 
that  either  the  advisory  committee  ^phould  adopt  an  effective  monitoring  system 
(including  management  audits)  or  the  agencies  should  not  be  permitted  to  advertise 
that  tHey  ^are  register^d.^  js  AID  js^app^ijBDtly^^pojisidering.  the.  alt^rhatjv^s^of  ^ 
re^Tste^ing  only  those  agencies^hich "actually  apply  f6r  the  statutory  subventions  or 
abolishing  registration  entirely,  with  the  latter  alternative  regarded  as  preferable  if 
there  were  established  "a  larger,  possibly  domestically  oriented  regulatory  watch  dog 
systen^  which  also  *then  has  an  arm  that  looks  at  the  .foreign  aspects  of  U.S. 
voluntary  >groups."^ ''^  Proposed  legislation  recently  introduced  would  prohibit  any 
organization  registered  with  the"  advisory  committee  from  stating  that  it  is  so 
registered  in  solicitation  material^istributed  to  the  public:^^^ 

Regardless  ^of  whether  registration  is  limited  to  charitable  organizations  that 
actually  seey^use  of  the  statutory  subventions,  the  potential  for"  misleading  the 
public  seems  too  great  if  registratfon  with  the  advisory  committee  is  advertised  by 
re^strants  in  fund-raising  solicitations.  We  recommend  that  AID  by  regulation 
require  any  registrant  to  agree  not  to  engage  in  such  advertising  as  a  condition  of  its 
continued  registration^  if  registration  is  not  abolished  entirely .2 si 
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ALTERNATIVES  TO  THE  INTERNAL, REVENUE  SERVICE 
AS  THE  FEDERAL  OVERSIGHT  AGENCY 

Proposals  for  a  National  Commission  on  Philanthropy 

^  Several  experienced  and  highly  respected  observers  have  urged  that  present  \^ 
arrangements  for  federal  oversight  of  philanthropy  have  such  serious  weaknesses  thirr^ 
the  Internal  Revenue  Service  should  be  displaced  for  this  purpose  by  a  new  federal 
agency.  This  view  has  been  effectively  articulated,  and  a  proposal  for  a  National 
Commission  on  Philanthropy  put  f9rward,  by  several  experts  who  reviewed  the 
subject  following  a  1972  conference  on  Anglo-Americafi  Philanthropy  held  at 
Dl^hley,Park,  England.^*'^  ,We  refer  to  this  as  the  **post-Ditchley "  proposal.^^^  . 

The  principal  reasons  for  transferring  the  regulatory  -functions  pf  the  Internal 
Revenue  Service  to  a  new  agency  or  Commission,  as  articulated  by  proponents  of 
the  post-Dltchley  proposal,  may  be  summarized  as  follows: 

1.  The  Service's /basic  missFon  is  to  produce  revenues  by  collecting,  taxes.  Since 
supervision  of  exempt  organizations  is  nonproductive  in  these  terms,  .it  will  always 
be  a  "stepchild'*  within  the  Service.  The  highest  priorities  of  personnel  and  budget 
must  always  lie  elsewhere;  charities  cannot  compete  with  income  tax  collections  for 
'the' attention  pf  high  officials  within  the  Service. 

2.  The  Service  is  'not  staffed,  professionals  with  the  broad  backgrounds 
required  to  evaluate  the  activities  of  chafttitrte^organizations  and  to  deal  with  such 
basic  issues  as  what  constitutes  charity.  The  lack  of  qualified  personnel  requires  that 
every  issue,  other  than  the  most  routine,  be  referred  to  the  National  Office.  The 
caliber  of  personnel  is  better  in  the  National  Office,  but  most  professionals 
specialize  in  law  or  accountjng;  any  master's  degrees  are  in  business  or  public 
administration.  Moreover,  the^fest  people  are  a*pt  to  prefer  areas  other  than  exempt 
organisations  ~  the  Audit  Division  or  corporate  reorganizations  -  because  those 
areas  offer  greater  opportunity  for  promotion  or  post-Service  careers.  Traditionally, 
specialization  in  exempt  organizations  has  not  beea  a  preferred  route  for  a 
successful  career  in  the  Servfce.  - 

3.  Institutionally  the  Service  will  never  be  inclined  to  administer  the  law 
governing  exempt  organizations  vigorously.  Only  pressure  from  an  outside  source 
can  induce  the  Service  (or  the  Treasury  Department)  to  examine  a  particular 
problem  in  the^  exerlipt  organization  area.  The  Service  thus  cannot  be  a  source  of 
leadership  and  affirmative  support  for  improved  administration  of  charitable 
activities.  TVloreover,  inatterrtion  can  lead  to  legislative  over-reactions  that  impede 
philanthropy;  the  Tax  Re/orm  Act  of  1969  is  an  example.    -  ^   . 


^  4J  The  proceTlures  and  rules  developed  for  revenue  collection  do  not  meet  the 
special  needs  of  exempt  organizations.  The  Service  has  lacked  the  flexibility  to 
adapt  these  rules  and  procedures  to  exempt  organizations.  The  supervision  of 
charities, require^  grater  responsiveness  and,* perhaps,  informality  in  providing  advice 
(general  as  well  as  legal)  to  charitable^  organizations,  such  as^^j^at  provided  by  the 
British  Charities  Commission. 

5.  The  Service  does  not  fill  the  vacuum  left  by  the  failure  of  the  states  to 
supervise  charities.  The  need  for  uniformity  among  "the  states  and  th^  overrkiirig 
national  interest  in  the  proper  administ^atfon  of  charity  requires  establishment  (5f"^ 
new  federal  agency.  ,^ 
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The  post-Ditchley  proposal* calls  for  a  new  and  independent  federal  agency, 
niodeled  upon  the  Securities  and  Exchange  Commission,  with  responsibility  for  the 
essential  regulatory  functions  which  the  Service  now  performs  for  501(c)(3) 
organizations.""*  Perhaps  to  be  called  the  National  Commission  on  Philanthropy, 
the  new  agency  would  be  supervised  by  commissioners  appointed  by  the  President 
and  confirmed  by'  the  Senate.^®^  Its  statutory  mandate  would  rest  on  the 
assumption  that  the  public  interest  is  served  as  much  by  charity  as  by  governmental 
action;  the  commission  would  therefore  have  affirmative  resppnsibility  to  promote, 
encourage,  and  advance  private  philanthropy.  This  ^would  include  reports  to 
Congress,  the  executive  branch,  and  the  public  upojv^atters  pertaining  to  philan- 
thropy and  philanthropic  organizations,  and  flexible  sanctions  against  .abuse  .that 
would  not  deplete  charity  itself. 

The  proposed  commission  would  have  tfiese  characteristics  and  functions. 

•  The  commission  would  be  responsible  for  both.the  ruling ^nd  audit  funct-ions 
now  performed  by  the  Service;  its.  determination  that  an  organization  m6ets  the 
standards  of  section  501(c)(3)  would  be  conclusive  upon  ^e  Service  for  exemption 
and  deduction  purposes.  Applicant  organizations  would  have  a  statutory  right  of 
prompt  access  to  the  Tax  Court  for  review  of  adverse  determinations.  However,  the 
Service  would  continue  to  administer  the  unrelated  business  income  tax  for 
501(c)(3)  organizations; 

•  7he  commission  would  issue  advance  rulings  on  proposed  transactions,  receive 
arfnual  information  retuP£i>,  and  have  several  regional  offices  from  which  field-level 
^hjdjt  personnel  would  operate;' 

•  In  accordance  with  its  duties  to  promote  philanthropy,  the  commissionvwould 
annually  coir^pile  ar\d  publish  data  on  philanthropic  organisations  and  their  receipts 
and  activities,  maintain  a  publicly  available  register  of  alf  exempt  charities,  and 
advise  Congress  and  the  executive  branch  on  charitable  matters; 

•  The  commission  woujd  have  the  duty  to  enforc^e  substantive  standards 
established  by  statute  for  fhe  various  classes  of  501(c)|3)  organizations.  These 

.standards  might  cpntinue  much  of  the  substantive  content  of  the  1969  legislation 
•*for  private  foundations  and  might  also  direct  the  commission  to  establish  rules  for 

the  uniform  disclosure  to  the  public  of  financial  information  by  organizations 

making  public  solicitatiops  for  funds; 

Sanctions  for  enforcing  the  standards  would  include  civil  actions  before  the 
US.  District  Courts  to  invoke  broad  equity  powers  of  the  kind  possessed  bV  the 
state  courts  enforcing' *tate  fiduciary  law.  In  recognition  of  the  states'  powers  and 
responsibilities  in  regard  to  charfty,  the  statute,  conferripg  such  powers  upon  the 
federal  courts  would  provide;^  for  stay  of  the  federal  equity  action  brought  by  the 
commission  if  state  officials  initiate  parallel  state  court  action, .with  the  federal, 
court  then  authorized  only  to  take  action  consistent^  with  any  final  state  court 
action,  much  as  the  Treasury  Department  proposed  to  the.  Ways  and  Means 
Committee  in  1969;  - 

•  The  commission  should  be  nonpartisan,  objective,  fair-minded,  and 
independent  in  its  operations; 

«|  The  commission  should  be  manned  both  at  policy  and  staff  levels  by 
well-trained  individuals  with  the  necessary  educational  background  and' experience 
to  deal  competently  with  the  needs  and  problems  of  the  charitable  field. ' 

Many  of  the  specific  functions  suggested  for  the  proposed  coiT\mission  shoui^i  be 
Q    )Ut,  whether  by  a  new  .comrnission  or  Otherwise.  We  address  below  the 
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collection  and  publication  ol  ddld  on  philartthropy  (pages  2661-64),  equity  enforce 
ment  powers  (pages  2658  60),  judicial  review  of  adverse  stilus  determinations  (pages 
2660-61),  and  disclosure  requirements  for  fund-raising  solicitations  (pages  2644-58). 


Evaluation        .  fi,. 

There  is  obvious  merit,  in  ;tth(^  pr9posal  to  eslabli^  a  National  Commisyon  on 
Philanthropy.  The  supervisory  functions  of  the  Service  with  respect  to  philanthropy 
result  from  history ^^and  convenience,  rrof" rational  design.  Although  we  believe  that 
these  functions  are' discharged  with  greater  sensitivity  U^an  is^ normally  attributed  to 
the  Service,  mkny  ,9f  the  points  mad^  above  valid. 

Perhaps  the  nQ^st  important  factor  in  our  thinking  has  been  the  first  touchstone 
listed  in  the  Introduction.  Federal  regulation  should  be  objective,  nonpartisan,  and 
non-ideologlcal.  The  record  of  the  Service  in  this  respect  has  been  good  (if  not 
perfect),  and  it  is  known.  There  is  no  way  to  assure  that  the  record  of  a  new 
commission  will  be  as  good,  the  defects  of  the  Service  do  not  seem  to  us  so^ large, 
on  balance,  as  to  justify  the  risk.  *  ' 

One  can*  of  course  attempt  to  insulate  a.  new  commission  from  improper 
influence  through  organizational  devices,  and  checks  and  balances^  The  history  of 
federal  agencies,  however,  demonstrates  that  organizational  arrangement  is  only  one 
factor  in  shaping  the  life  of  an  organization.  Some  federal  agencies  discharge  their 
tasks  with"  creativity  and  independence,  others  are  docile  captives  of  the  Congress, 
the  industries  they  regulate,  or  iht  executive  branch.  The  result  seems  to  depend  as 
much  on  personnel  appointments,  the  climate,  the  interest  of  particular  Congress- 
men or  congressional  committees,  and  similar  factors,  as  it  does  on  the  objeetive^s 
and  organizational  charts^set  forth  in  the  enabling  legislation. 

Moreover,  the  agericy  that  regulates^  philanthropy  must  be  non -ideological , and 
objective  internally  as  well  as  free  from  external  influence.  The  regulators  them- 
selves must  not  only  exercise  self  restriant  but  enjoy  public  confidence  that  they  do. 
Here,  tRe  Service's  weakness  may  also  be  its  strength.  The  substantial  enlargement 
of  the  parameters  of  charity  authorized  by  the  Service  over  the  past  15  years  has,  in 
retrospect,  been  accompanied  by  relatively  little  political  controversy  (with  few, 
exceptions).  This  is  m  part  attributable  to  the  public  image  of  the  Service  (which  , 
corresponds  to  reality)  as  an  organization  largely  unaffected  by  partisan  or 
ideological  consideration.  "  , 

We  think  it  is  better-for  charities  to  accept  ^e  inherent  limitations  of  the  Service 
and  retain  the  deep  tradition  of  independence,  than  to  seek  a  structure  that  may  be 
more  rational  in  theory  but  will  present  substantial  ri^ks  in  practice. 

The  risks  of  change  might  be  justified  if  the  problems  with  the  Service  were  , 
intolerable  and   it  was  reasonable  to  expect  that  these  problems  would  be 
surmpunted  by  a  new  agency.  *  ^  ^ 

In  fact  the  major  criticisms  of  the  Service  relate  to  procedural  delays  and  to  the 
caliber  of  some,  of  its  personnel.  In  perf(?rming  what  is  probably  its  most  sensitive 
task  ruling  on  qualifications  for  exempt  status  -  (he  Service  seem^  to  have 
performed  well.  £ven  the  delays  are  not  unreasonable  in  view  of  the  increase  in 
exemption  ap^cations,  the  difficulty  of*  the  issues  dealt  with,  and^the  burdens  of  ^ 
the  1969  Tax  Reform  Act.  (The  monumental  task  of  preparing  regulations  under 
the  19*69  act  was  performed  by  the  Service  with  great  sensitivity  and  close 
,  consultation  with  the  organized  bar).  .   '  " 

And  it  IS  not  at  all  clear  that  a  new  National  Commission  on  Philanthropy  would 
be  imt^ne  from  some  of  the  bureaucratic  afflictions  of  the  Service.  A  sizable  staff 
would  be  required,  regional  offices  and  districts  would  be  set  up.  The  proposed 
commission  might  thus  preside  over  a  large  bureaucracy  with  its  own  delays  and^— 
similar  problems.  In  practice,  since  the  expertise  of  the  Serv^e  could  not  easffyoe  ^ 
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duplicated,  the  new  commission  would  be^st^ffed  initially  witlf  exempt  organization 
.specialists  from  the  Service,  particularly  in  the  rulings  area  which  requires. 

^;krK)wIedg^  of  past  practice.  Budgetary  limitations.,  wduld  necessarily  affect  the 

^  qualifications  of  field  staff. 

*  There  Js  also  a  logical  rjexus  between  tax  collectiori  and  exemption  determina- 

.  tlons  that  argues  against  the  proposed  transfer  of  functions.  It  seems  sensible  for  the 
authority  charged  with  enforcing  the  tax  laws  to  determine  who*is  exempt  from  tax 
under  those  tews.^*^  There  would  also  be  practical  difficulties  in  transferring 

\Junctions  because  the  exemption  provisions  are  interrelated  with  other  Internal 
Revenue  Code  provisions.  The  practical  difficulties  are  illustrated  by"  the  following 
exemption  provisions  which  require  for  their  application  an  interpretation  of  Code 
provisions  relating  to  nonexempt  matters  or-  otherwise  outside  the  proposed 
commission's  jurisdiction: 

•  Section  502  (disqualifying  feeder  organizations)*  defines  "trade  or  business*'  by 
reference  to  section  512  (unrelated  business  taxable  income),  which  the  post- 
Ditchley  proposal  would  leave  subject  to  IRS  administraUon; 

Section  4946  defines  disqualified  persons  by  reference  to  indirect  stock 
xivJncrship  under  section  267(c);         *    .        -  . 

•  Section  4948  (exemption  oflbreign  organizations)  requires  a  determination  of 
income  "derived  from  sources  within  the  United  States"  under  section  861; 

.^•'  Sections  4941  (self-dealing) 'and  4945  (taxable  expenditures)  require 
application  of  the  definition  in  section  151(e)(4)  of  an  "educational  institution"  in 
which  a  taxpayer^  dependent  jnay  be  enrolled  for  individual  income  tax  exemption 
purposes;       ,  •  « 

^  ^     *•    ^       *  ,  ^  *  ^  - 

•  Section  503  (prohijjited  trjnsac^pns)  requires^application  of  section  267(d)]E4) 
■'i  to  define  a  creator's  or  substantial  contributor's  "family";  '  ^  \< 


•  Section'  507  (termmatlbn  of  private-foundatioa  status)  requires  application  of  | 
ali  income  tax  provisions  6f  the  Code, to  determine  the  aggregate  tax  benefit  of  v  \' 
%0emptiQn;  ' 

^      Section  494041^  on  net  investment  income)  requires  application  of  sections?  ^ 
167"(depreciatiqi^,  6tl  (depletion),  lT)3  (interest  on  governmental  obligations),  and 

/  265  (deducjtlj0rf^¥or  expenses  J^W[2?'interest  relating  to  tax-exempt  income)  to 

:  \  det^(n|Qe  a-^foundatio'n^  r^h|ivestfhent'lnw 


■    4^  SjectfoD^  %^f^^^Tmj^^  ^foundations)  requires  application  of  section 

170(b)(l)'(A}/iaef^     ^imnre^fons  ta  which  an  individual's  ci^llributions  are 
subject 40  a\SO*«rcentifffittatibn  for  deductions  purposes;  * 

;     •  Sectioni^945  (texable  expenditures)  recfuirps  application  of  section  117, 
defining  schSirships  ^n^fellowships  excludable  from?a  t^payer's  gross  incom^,  ahd  | 
section  17lJte)^l^^  units  ^to  which  contributions /or,  public 

'\:  purposes'aftm  ^  \  ^    )  ^    .     '  /I  ' 

^      •  Section  501^(q(3)  itself  require^  applicatioji ,  consistent  with  sectibn  162  ^ 
,  (ordinary  and  neceisary  busjness  expenses),  in  determining  whether  an  organization's 
^  :*!nct  earnings"  inur^  to/ private  benefit,  with  sections  170(ci(2),  2055(a)(2),  and 
r.2522  ffcfverning  deductions^  for  charitable^  contributions,  with  sections  107  and 
,  1402{c(>  ifi.  determining  trfSse  .entitled  ,to  tax  treatnr)ent  as  clergymen,  and  with  ^ 
' ^^y^piA^:  and  3306(c)(8i*m  determining  whether  an  organization  is 

^,;r         'rom^bcial  security  and  unemployment  taxes.  — tf^A^ 


Administratton..(^'^*the  unrelated  business  incQtne  iax  by  the  Service  would 
require  duplicate  addits,  by  the  Service  as  well  a#  b'f  ttie  commission  staff,  for  all 
501  (c)(3)  organi-a^tions.  The  Service  would  be  left  to  decide  what  activities  arp 
"substantially /d^ted*'  to  *'the  exercise  or  performance  by  such  organization  of  its 
chaitablev^giicitional,  or  other  purpose  or  Unction  constituting  the  basis  for  its 
exemption'* /(section  513).  If  the  commission  administered  the  tax  on  unrelated 
business  income,  it  would  be  computing  income  tax  liabilities  parallel  with  the 
Service,  which  seems  undesirable.  The  tax  would  then  be  administered  by  two 
agencies,  sincQ  the  unrelated  business  income  tax  ^uld  continue  to  apply  to  other 
categories  of  exempt  organizations  wjiich  would  remain  subject  to  the  jurisdiction 
of  the  Service  (see  page  2602  above). 

Finally,  the  establishment  of  the  new  Assistant  Commissioner  reirpforces  the  case 
against  transferring  the  Service's  functions  to  a  new  agency  since  it  provides  an 
opportunity  for  improy^ent  within  the  Service;  by  current  indications  that 
opportunity  is  being^selltzed  with  a  fair  degree  of  vigor. 

...^  .  VI 

FEDERAL  REGULATION  OF  INTERSTATE  FUND  RAISING 


JC 


The  Need  for  Federal  Regulation 

Reported  philantfirppic  contributions  ampvinted  to'  $25.2  billion  in  1974,  of 
which  more  thap  86  percent  came  from  indivi^^uals,  4.9  percent  from  corporations, 
and  8.4  percent  from  foundations.^**'  The  data  are  incomplete;  informed  observers 
estimate  that  unreported  contributions"  -  almost  entirely  from  individuals  (most  of 
whom  elect  the  standard  deduction  instead  of  itemizing  contributions  and  other 
personal  tax  deductions)  -  may  equal  those  reported.  Charitable  fund  raising  is  thus 
a  big  business,  equal  to 'about  4  percent  of  the  Gross  Natjonal  Pr6duct.  While 
private  foundations  are  subject  to  detailed  regulation  under  chapter  42  of  the  Code, 
the  fund-raising  activities  of  public  charities  ire  not  supjfvised  or  monitored  by  the 
federal  government,^     despite  indications  of  abuses. 

The  case  for  federal  regulation  of  interstate  charitable  solicitations ; rests 
essentially  on  three  premises: 

F/rst,  given  the  amount  of  money  at  stake,  the  professional  nation  of  fund 
raising,  the  relative  lack  of.  sophistication  of  many  individual  donors,  and  the 
emotional  overtones  of  charitable  appeals,  there  is  a  clear  potenti^Kor  abuse. 

The  rslatfonal  Information  Bureau  emphasizes  that  '^philanthropy  involves  big 

money"  and  cautions  jnembers:   

Wherfe  there  is  big  money,  not  always  properly  controlled,  there  is  entice- 
ment for  wrong-doing.  Greedy  individuals  are  likely  to  manipulate  themselves 
inter* power  within  nonprofit  agencies'.  Moreover,  unscrupulous  commercial 
<  businesses  may  be^me  active  in  this  field  such  as  computerized  direct-mail 
fund-raising  houses  that  specialize  in  ''cause'*  fund  raising,  i.e.,  the  mailing  of 
millions  of  cqmputerized  fund-raising  appeals  in  a  hurry' after  a  disaster  hits 
the  headlines,  using  as  the  letterhead  "front'*  fo!|  their  business  a  totally 
Inexperienced  and  frequently  irresponsible  noriprofit  group.  The  cost  of  fund 
raising  in  su^  "cau^e"  operations  may  range  to  90  cents  ^of  each  $1.00 
contributed^rfesponse.  Thoughtless  contributdrs  help  this  process  by  assuming 
'  that  If  the  "cause**  is  good  the  philanthropjt^'^rganization  asking  then>  fof  a;^ 
contribution  must  be  sound.  Unfortunately,  the  logic  js  faulty .289  ./ 


The  overwhelmfqg  majority  of  reputable  charities  and  fund  raisers  a)?^ 
is  no  disservice  to  them  to  recognize  the  potential  for  abuse. 
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^Second,  it  is  difficult 'to  determine  the  ^extent  of  fraud  and  similar  abuses  in 
'ijable.  solicitation  J,  but  the  numerous  accounts  of  abuse$  in  congressional 

my  and  elsewhere  suggest  that  they  are  not  infrequent.^  ^®  ^ 
I  some  reported  c^s^s;  fund-raising  expenditures  alone  consume  a^uch  as  60 
to  80  percent  of  the  contributions  received  through  clirect  mail  solicitations. 

'Mailing  lists  are^  such  a  valuable  asset  in  the  charitable  fund-raising  business  that 
One  professional  fund /aiser  reportedly  uses  a  charity  organized  by  himself  merely 
to  solicit  Sgnatur^ without  seeking  any  contribution,  to  accumulate  a  potential  list 
of  contributors  that  ci^  be  used  in  soliciting  for  other  organizations  at  a  fee. 

'Othe>  fufn.d-raising'  promoters,  using  telephone  rather  than  mail  techniqCies, 
conduct  **boiler-room"  operations  using  hired  '*phonemen*'  to  solicit  in  the  name  of 
•  small  chaFitable  organizations^  with  "runners"  sent  out  promptly  to  collect  promised 
contributions;  the  percentage  of  returns  retained  by  the  promoter  can  be  many 
times  that  paid  to  the  charitable  organization  (in  effect  for  the  use  of  its  name).29i 
The  child  described  in  one  foster  parents  magazine  solicitation  as  a  five-year-old  boy 
is  actually  a  12-year-old  girl-  already  supported  by  regular  donations.^^^  And' 
recipients  are  seldom  told  that  the  unsolicited  items  enclosed  in  a  solicitation  letter 
.  need  not  be  paid  for  or  returned.^      .  ^ 

The  practice  of  compensating  professional  fund  raisers  with  a  percentage  of 
contribijtions  received,  provides  an  incentive  for  unethical  solicitors  to  make  false  or 
misleading  statements  in  charitable  solicitations.  The  practiceMs  apparently  not 
infrequent,  although  it  is  forbidden  by  the  Civil  Service  Commissibn  for  solicitations 
of  federal  employees^ and  condemned  by  the  ethical  standards  of  the  American 
Association  of  Fund-Raising  Counsel  (AAFRC),  the  National  Society  of  Fund 
'  Raisers  (NSFR),  the  National  Informatioh  Bureau,  and  the  Council  of  Better 
.  Business  Bureaus.^ 

Even  if  solicitation  abuses  are  relatively  infrequent,,  the  publicity  they  receive 
coupled  with  the  absence  of  effective  regulation  can  impair  public  confidence  in 
.charitable  fund  raising  generally. 

TMrd,  assuming  a  need  for  regulation  of  charitable  solicitations  and  professional 
fund  raisers,  it  seems  clear  that  only  the  federal  government  can  adequately  do  the 
'  job.      State  regulation,  self-regulation,  and  monitoring  by  organizations  of  donors 
should  be  encouraged,  bufr  these  are  no^sufficient,  and,  in  our  view,  cannot  be 
»rmade  so.  v 

*  Large  fund-uising  drive$  involve  many  states,  in  various  viays.  The  charitable 
organization  for  which  contributions  are  to  be  solicited  may  be  incorporated  in  one 
state,  have  its  headquarters  in  another,  and  conduct  mailings  from  still  another.  The 
same  is  true  of  the  fund  raiser,  who  plans  and  executes  the  solicftation.  Some  fund 
-raisers  operateitm  a  transient  basis.  Donees  will  be  found  in  many  states.  Maif  or 
telephone  solicitations  originating  in  one  state  and  directed  to  donees  in  another 
state  cannot  easily  be  controlled  by.  the  latter  §tate.  This  pattern  is  likely  to  leave 
no  single  state  with  sufficient  interest  to  regulate  vigorously. 

Even  where  state  regulation  is  vigorous,  enforcement  can  be  evaded  by  allocating 
expenses  and  receipts  arbitrarily  among  states  so  as  to  comply  witfi  specific  state 
liffiitatlons.^*^  Moreover,  only  about  one  half  of  the  50  states  in  fact/egulate  the 
solicitation^  of  funds  for  charitable  purposes,*  and  thfe  coverage  and  scope  of 
regulation  vary  widely.^?*  While  the  federal  legislation  proposed  below  is  not 
intended  to  preempt  the  states  from  continued  regulation  on  the  local  level,  the 
interstate  character  of  the  typical  fund-raising  drive  makes  exclusive  reliance  on 
^y.'State  regulation  unrealistic.  ) 

]]'  Self-regulation  has  been  useful,  and  should  be  expanded  and  encouraged.  Two 
^.Associations  of  .professional  fund  raisers  determine  ethical  standards  for  their 
^'rncmbers,  the  American  Association  of  Fund-Raising  Counsel  and  the  National 
Society  of  Fund  Raisers.  However,  only  29^fiind  raising  firms  are  members  of  the 
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AAFRC,  compared  with  an  estimated  200  to  20,000  such  firms  (not  including 
direct  mail  firms),  only  about  1,500  individual* fund  raisers  are  members  of  the 
NSFR,  compared  with  an  estimated  15,000  to  50,000  indjviduals  in  the  business  of 
fund  raising.^  Moreover,  professional  and  .trade  associations  must  rely  on  voluntary 
cooperation  ►  from  their  members  and  have  no  effective  means  of  enforcing  their 
standards.  r  ...  "  ' 

Two  nonprofit  organizations  provide  inforQytion  about  solicitations.  The  most 
extensive  service  is  the  Philanthropic  Advisory  Department,  Council  of  Better 
Business  Bureaus  (GBBB).  The  CBBB  has  adopted  reasonably  detailed  standards  for 
charitable  solicitations  and  responds  to  requests  for  information.  Although  the 
information  program 'has  been  actively  conducted  for  only  three  years,  and  is  still 
not  well  known,  the  CBB?  received  175,000  inquiries  in  1973;  the  inquiries 
increased  during  1974  to  more  than  525,000,  demonstrating  the  public's  desire  for  a 

,  -reliabfe  source  of  information.^^^  The  CBBB,  however,  has  a  staff  of  three  and  a 
budget  of  $35,000.  The  only  other  information  service  that  we  are  aware  of,  the 

:  National  Information  Bureau,  reports  only  on  about  500  charities  that  conduct 
national  fund-raising  campaigns,  it  provides  these  reports  to  member  fifms  and 
subscribing  individuals  only,  for  a  minimum  of  $15  per  year  for  individuals  and  $25 
per  year  for  corporations  and  foundations.  ^ 

The  greatest  obsUcle  to  self-regulation  is  not  lack  of  resources  -  presumably 
private  funding  could  be  found,  for  example,  to  enlarge  the  valuable  work  of  the 
CBBB.  Neither  the  CBBB  nor  NIB  can  compel  charities  to  provide  information. 
Between  20  and  25  percent  of  the  soliciting  charities  about  which  the  CBBB 
receives  inquiries  from  the  public  either  refuse  to  respond  to  CBBB  questionnaires 
or  respond  less  than  forthrightly.  To  compel  the  produc^tion  of  truthful  information 
requires  the  authority  of  government.  And  self-regulation  cannot  prevent  fraud  or 
compel  redress  when  it  occurs. 


The  Internal  Revenue  Service  has  no  mandate  to  regulate  charitable  solicitations 
as  such,  but  if  does  have  some  tools  to  deal  with  flagrant  abuses.  These  tools  --- 
audit,  treating  unreasonable  fund-raising  arrangements  as  "private  inurement," 
making  information  available,  and  public  warnings  -  have  ngt  been  frequently  used. 
We  recommend  below  that  new  legislation  be  enacted  to  regulate  solicitations. 
Meanwhile,  the  role  of  the  Servrce  remains  important,  particularly  since  the  general 
public  may  regard  recognition  of  exempt  status  by  the  Service  as  a  certification  of  a 
public  charity's  continuing  reliability ?oi- 


Since  1969  tfie  Service  has  audited  ah  average  of  about  2,000  public  charities  per 
year,  only  2.5  percent  of  the  80,000  public  charities  that  filed  returns  >vith  the 
Service  in  1973.  The  Service  apparently  assumes,  judging  from  informal 
discussions  with  several  officials  and  the  relative  neglect  of  public  charity  audits, 
that  publjp, charities  are  either  large,  reputable,  and  well-conducted  or  else  too  small 
to' warrant  increased  attention.  The  assumption  may  be  valid  with  respect  to 
charitable  operations  generally 'but  it  does  not  seem  warranted  with  respect  to 
solicitations. 

Disqualification  for  Excessive  Fund-Ralsing  Costs 

Tlie  Servicers  Tax  Audit  Guidelines  -  Exempt  Organizations  directs  revenue 
gents  examining  501(c)(3)  organizations  to  determine  whether  rthe  expenses  of  a 
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fund-raising  activity  "are  proper  and  not  excessive"  and  whethe^the  proceeds  are 
being  distributed  for  exempt  purposes. "^^^ 

The  Service's  Audit  Division^  however,  has  taken  the  position  that  a  public 
charity  spenSing  80  percent  of  Its  receipts  for  fund-raising  costs,  10  percent  for 
overhead,  and  only  10  percent  for  program  purposes  continues  to  qualify  under 
section  501(c)(3)  because,  'There  js  no  rule  in  the  federal  tax  law  that  has  as  a  bar 
to  qualificatiorf  for  exemption  a**certain  amount  or  certain  percentage  of  fund 
raising  for  expenses."^^^  The  quoted  statement  Is  accurate  in  general,  but  In  such 
extreme  cases  the  Service  could  regard  excessive  compensation  as  transforming  an 
organization's  principal  activity  into  a  joint  venture  that  triggers  the  "private 
inurement"  disqualification  of  section  501(c)(3).^^'*  The  Service  disallows  taxpayer 
"business  expenses"  that  it  regar(js  as  excessive.  One  problem  may  be  that 
disallowance  of  a  "business  expense'*  results  only  in  additional  tax;  disqualification 
of  a  fund-raising  cost  could  lead  to  the  more  drastic  remedy  of  revocation  of  exempt 
status.  We  discuss  the  problem  of  remedies  at  pages  2653  and  2657-58  below. 


Public  Information 

The  critical  problem  is  lack  of  ^^ccess  by  donors  to  reliable  In^rmatlon  about 
donees.  Disclosure  Is  the  core  of  our  recommendations  below;  the  problem  cannot 
be  solved  by  the  Service,  at  least  not  without  substantia!  changes  In  budget  and 
operations,  but  some  progress  is  possible. 

The  Internal  Revenue  Service  is  directed  by  Code  section  6104(b)  to  make  ihe 
annual  information  returns  of  50^(c)(3)  organ izations^avallabfe^  to  the  public  at 
such  times  and  in  such  places"  aS"Xhe  Commissioner  may  proscribe.  The  Service 
presently  requires  those  requesting  such  returns  to  appear  In  person  at  the  office  of 
the  District  Director  of  the  district  where  the  organization's  princlpar  place  of 
business  is  located  (or  at  the  National  Office  in  Washington  or  the  Philadelphia 
Regional  Service  Center),  fill  out  a  form,  await  notification  as  to  when  the  return 
will  be  avallaWg.f&r  Inspection  (often  weeks  later),  come  back  to  th^  Service's  office 
to  inspect  the  return  in,  the  presence  of  a  Service  employee,  and  pay  a  duplication 
fee  for  any  copigs.^^^  Furthermore,  Form'990  returns  are  usually  not  available  for 
one  or  two  years  after  they  are  filed;  many  are  several  years  older  due  to  delinquent 
/filing,  thus  limiting  the  usefulness  of  even  the  most  current  return  avallable.3  06  Jhe 
Service  included  on, Form  990  for  197^ya  question  designed  for  the  first  time  to 
elicit  fund-raising  expenses,  but  no  accounfing  standards  have  been  prescribed^ for  de- 
termining such  expenses.  (We  discuss  beld^l  pages  2656-57  the  need  for  uniform 
account^g  standards).      *  ^ 

Budget  restraints  may  account  in  part  for  th5  Service's  limited  use  of  its  §6104 
authority.  Attitudes  conditioned  by  a  justifiable  preoccupation  with  the  secrecy  and 
confidentiality  of  tax  returns  generally  may  also  be  relevant.  But  there  is  a  strong 
public  Interest  in  and  need  for  the  Information;  even  taking  budget  problems  into 
account,  the  present  procedures  seem  designed  to  frustraje  rather  than  facilitate 
access  to  inforrrfation.  We  believe  the  Service  should  mak»  the  returns  available  in'a 
more  convenient  way. 


Pliblic  Warnings  , 

The  Service  has  procedures  for  warmfjg  the  public  of  misleading  solicitations  and 


advertisements  in  fund-raising  activities  of  pa^rticular  organizations.^©?  Jq  \xs  credit, 
in  view  of  the  potential  for  misuse,  the  Service  has  used  these  procedures  sparingly 


.Nonetheless,  these  warnings  are  now  issued  only  ^to  correct  misleading  statements 
about  the  dieductible  iportion  of  tickets,  and  spiTOrth.  The  Service' might  similarly 
u/:irn  thp  publlc  of  Other  varieties  of  "fiagrant^regard  of  the  law  or  regulations" 
1^  o  1 /->-ing  organizations.  /   ^  ^ 
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Pending  Proposals  for  Federal  Legislation  ,  c 

Two  proposals  for  federal  regulation  of  charitable  solicitations  are  pending:  H.R. 
1123,  originally  introduced  in  the  last  Congress  (then  as  H.R.  11991)  by 
Representative  Van  Deerlin  and  reintroduced  by  him  on  January  14, 1^75,  referred 
to  the  Committee  on  Interstate  and  Foreign  Commerce;  and  the  proposed  Truth  in 
Contributions  Act  introduced  on  March  12,  1975,  by  Senator  Mondale  as  S.  1153 
'  in  the  Senate  (referred  to  the  Committee  on  Finance)  and  by  Representative  Karth 
as  H,R.  4689  in  the  H^use  (referred  to  the  Ways  and  Means  Cotpmittee). 

f  f 

H.R,  1123 

♦ 

H.R.  1123  would  require  persons  making  Interstate  charitable  solicitations  to 
pro^de  specified  information  to  any  recipient  of  the  solicitation  who  so  requests,  in 
writing,  within  180  days  after  receiving  the  solicitation.  The  information  would  havp 
to  be  provided  within  30  days  after  the  request  was  received. 
/  Section  3  of  the  bill  would  require  soliciting  organizations  -  with  important 
I^^ceptions  -  to  affix  the  following  statement  to  all  solicitation  material,  in  a 
^^mspicuous  place  and  in  conspicuous  type:  "  Recipients  of  this  solicitation  may 
I  receive  pertinent  information  about  it  a;id  the  person  making  the  solicitation  by 
sending  a  request  and  a  self-addressed,  stamped  envelope  within  pne  hthidred  eighty 
j  days^  after  receipt  of  this  solicitation  to  (insert  the  name  and  address  of  the  person 
)  making  the  soliciution]."  '  ■  ^ 

Unfortunately,  the  exceptions,  set  forth  in  section  2(b)(1),  include  all  509(a)(1), 
(2)  and  ,(3)  organizations,3  08  that  is,  all  public  charities  except  those  exclusively 
testing  for  public  safety,  thus  exempting  virtually  all  soliciting  organizations  from 
the  notice  rei|uirement  of  section  3.     .  ^ 

,Section  4  prescribes  the  information  that  would  be  required  to  be  provided, 
upon  request,  by  all  persons  making  interstate  charitable  solicitations  (including 
those  excepted  from  the  notice  requirement),  as  follows: 

(1)  the  name  and  principal  address  of  the  person  making  the  solicitation; 

(2)  the  general  purpose  or  purposes  for  which  the  persdn  referred  to  in 
paragraph  (1)  is  organized  and  operating;  \^ 

(3)  the  general  purpose  or  purposes  for  which  the  contributions  solicited  shall 
be  used  by  the  persqn  referred  to  in  paragraph  (1); 

.  (4)  the  financial  terms  of  any  contract  or  agreement  between  the  person 
making  the  solicitation  (or  his  agent)  and  the  person  on  wno^e  behalf  the 
solicitation  is  made  (or  his  agent)  ^which  in  ahy  manner  — 

(a)  bases  the  amount  of  receipts  received  by  the  person  on  ^vhose  , 
behalf  the  solicitation  is  made  on  the  amount  or  number  of  contributions 
received  from  the  solicitation;  or 


4 


(b)  bases  the  fee  or  other  charge  of  the  person  making  the  solicitation  on 
the  amount  or  Qumber  of  contributions  received  from  the  solicitation; 


(5)  the  total  Jhcome  and  totals  expendftures  of  the  person  referred^  to  in  - 
paragraph  (1),  including  a  listing  of  the  kind  and  amount  of  (iontributions 
received  for  charitable'  purposes  and  expenditures  made  with,  respect  to  * 
solicitations  for  contributions  for  charitable  purposes  (including«adniinistrative 
\/  and, managerial  cpsts  attributable  to  such  solicitations),^ with  respect  to  the 
most  recent  fiscal  year  of.  such  person  for  which  thefe  is  an  audited  financial 
O    statement  or  financial  statement  ^worp*  to  by  an  officer  of  such  pers<JB,"or;  ^ 
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where  such  person  is  in  existence  for  less  than  twelve  calendar  month^  then 
with  respect  to  a  projected  fiscal  year  including  the  period  encompassing  the  ^ 
.  duration  of  such  solicitation;  '  ^ 

'  (6)  whether  the  contribution  bemg  solicited  is  deductible  for  Federal  income 
tax  purposes  ynder  the  Internal  Revenue  Code  of  1954; 

(7)  the  nanies  and  addres^  of  the  trustees,  directors,  officers,  and  other 
individuals  res^nsible  for  the  custody  and  final  distribution  of  contributions 
received  from  such  solicitation;  and 

(8)  any  other  information  which  the  Secretary  of  Coinmerce  determines  is 
necessary  or  appropriate  to  carry  out  this  Act. 

The  Secretary  of  Commerce  would  be  authorized  to  prescribe  rules  to  carry  qut 
the  act  Violation  of  the  proposed  act,  or  providing  false  infOFfnation,  would  be  a 
felony,  punisfiable  by  a  fine  of  not  more  than  $25,000  or  imprisonment  for  not 
more  than  two  years^  or  both.  ^ 

The  bill  provides  no  authorization  for  an  appropriation  nor  does  it  provide  any 
administrative  machinery  for^  enforcing  the  bill  beyond  the  mandate  to  the  Secretary 
of  Commerce  to  prescribe  rules. 

The  bill  <Joes  not  authorize  any  remedies  -except  criminal  penalties,  apparently 
foreclosing  equitable  relief  to  enjoin  organizations  from  soliciting  or  requiring  them 
through  mandatory  injunction  to  provide  information.  ' 

The  bill  does  not  provide  specifically  for  uniform  accounting  standards,  although 
presumably  the  Secretary's  authorization  to  prescribe  rules  would  extend  to 
accounting  rules.  (As  we  discuss  more  fuljy  below,  uniform  accounting  standards  afe 
essential  to  disclosure.  The  development  of  such  standcirds  will  require  sustained 
effort)  .  \ 

Truth  in  Contributions  Bill 

The  proposed  Truth  in  Contributions  Act  is  based  on  information  developed 
during  the  1974  Hearings  of  the  Subcommittee  on  Children  and  Youth  of  the 
Senate  Committee  on  Labor  and  Public  Welfare.  It  would  amend  the  Internal 
Revenue  Code  by  requiring  certain  public  charities  to  distribute  at  least  50  percent  of 
their  gross,  revenue  each  year  for  charitable  purposes,  to  include  additional  informa- 
tion in  the  annual  returns  they  now  file  with  the  Internal  Revenue  Serviee,  to  file 
and  make  publicly  available  annual  reports  similar  to  those  filed  by  private  founda- 
tion>,  and  to  file  wit|i  the  Internal  Revenue  Service  and  furnish  to  each  solicited 
person  a  "disclosure  statement"  containing  specified  information.  No  such  disclosure 
sjtatement  could  be  used  unless  approved  (or  not  disapproved  within  30  days  after 
filing)  by  the  Internal  Revenue  Service.3<>9  Complianpe  would  be  enforced  by 
penality  taxes  similar  to  those  imposed  on  private  foundations  under  dhapter  42. 

Section  2(b)(2)'' of  the  act,  defining  "public  charities"  subject  to  the  act,  would 
specifically  exclude  all  oreanizatlons  described  in  Cpde ^sections  i /0(b)(1) (A)  (i), 
(il),  (iii),  (iv),  (v),  and  (vli).  Organizations  thus  excluded  from,  the  act's  application 
include  churches,  educational  institutions,  hospitals  gnd  medical  research  organiza- 
tions, governmental  units  and  private  foundations;  and  organizations  whose  purpose 
is  to  "receive,  hold,  invest  and  administer  pro^Jerty  and  to  f^ake  e)^penditures  to  or 
for  the  benefit  of  a  college  or  university.'*  ©nly  organizations  described  in  Code 
sections  J  170(b)(1)(A)  (vi)  and  (viii)  would  be  subject  to  the  act,  that  is,  those 
receiving  -a  substantial  part  of  their  support  from^the  general  public  or  from  govern- 
mehul  Units  and  those  organized  to  support  such  org^inizations.  Also,  any  organiza- 
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Section  2(d)  of  th^  act  would  require  the  anhual  information  returns  filed  with 
the  Service  by  such  public  charities  to  Include -(l)  a  statement  of  gross  revenue  for 
the  year,  on  a  fund-accounting  basis,  distinguishing  between  restriced  and  un- 
restricted sources  of  revenue;  (2)  a  statement  of  total  expenses  for  the  year, 
reported  on  a  functional  basis,  distinguishing  between  program  costs,  administrative 
and  fund-raising  expenses,  and  other  categories  prescribed  by  the  Service;  (3)  a 
statement  of  analysis  of  functional  expenses;  (4)  a  balance  sheet;  and  (5)  such  other 
informatign  as  determined  by  the  Service  to  be  "necessary  to  Inform  prospective 
contributors  of  the  activities  and  fiscal  policies  of  the  public  charity.'*  The  Informa- 
.  tion  return  would  be  required  to  include  a  statement  by  a  certified  public 
^  accountant  that  the  return  had  been  prepared  in  accordance  with  accounting 
princif^les  and  standards  to  be  prescribed  by  the  Service. 

Under  section  2(e),  public  charities  would  also  be  required  to  file  annual  reports 
,  with  the  Service  including  (1)  a  copy  of  the'prior  year's  information  return,.(2)  the 
names  and  amount  of  compensation  paid  to  its  10  most  highly  compensated  officers 
or  etftployees  and  to  each  employee  or  consultant  paid  more  than  $20,000,  and*  (3) 
such  other  information  a*s  the  Service  may  require.  These  annual  reports  would  be 
required  to  be  prepared  by  a  certified  public  accountant  in  accordance  with  the 
accounting  principles  or  st;andards  to  be  prescribed  by  the  Service;  copies  would  be 
filed  with  appropriate  officials  of  all  states  In  which  th?  charity  solicits  contribu- 
tions and  also  be  available  for  public  Inspection  at  the  principal  office  of  the 
orgarjization  during  regular  business  hours  by  any  individual  who  requests  It. 

Section  2(e)  of  the  act' would  also  require  "organizations  subject  to  the  act  to  file 
'  a  ''disclosure  statement"  with  the  Service  at  least  30, days  prior  to'^using  such 
statement  in  soliciting  contributions.  Public  chanties  would  be  required  to  furnish  a  r 
copy  of  the  disclosure  statement  to  ajl  persons  from  whom  contributions  are  '  ^ 
solicited,  at  the  time  of  such  solicitation,  without  regard  to  whether  the  solicitation 
is  conducted  in  person,  by  mail,  by  broadcast,  by  publication,  or  otherwise. 
,  However,  the  disclosure  statement  could  not  be  used  unless  it  has  been  approved  by 
the  Service  or  has  not  been  disapproved  within  30  days  after  submission  to  the 
Service.  The  Service  would  disapprove  disclosure  statements  that  do  not  comply 
with  regulations  to  be  prescribed  by  the  Service  governing  their  contents.  A  copy  of 
the  most  recent  disclosure  statement  would  be  mailed  by  the  public  charity  to  any 
individual  who- requests"  a  copy,  within  15^days  after" receipt  of  such  request,  and 
would  be  fuPnished  to  the  officials  to  whom  the  annual  report  is  furnished. 

A  disclosure  statement  would  h^ve  to  contain  (but  is  not  limited  to)  (1)  a 
Statem6nli;;i0f, gross  revenue  for  the 'year  covered  by  the  annual  report;  (2)  a^. 
statenrrent  of  the  amounts  expended  during  the  year,  and  the  percentage^f  gross 
revenue  represented  by  such  expenditures,  for  charitable  purposes,  fund-raising 
expenses,  and  administrative  costs,  and  (3)  *uch  other  information  as  the  Sen/ice  . 
itiay  prescribe.  .  9      ^  * 

Section  2(a)  of  the  act  would  amend  chapter  42  of  the  Code  to  impose  two, 
levels  of  penalty  taxes  on  public  charities  which  do  not,  within  12  months  following 
the  close  of  the  year  in  question,  distribute  at  least  50  percer^t  of  their  gross 
^^yjgnue  for  jthe  year  for  charitable  purposes.  The  tax  Is  not  to  be  imposed  for  the  ' 
'^Tirst  focfr  years  after-  enacfme|^of  the  actj  nor  during  the  first  Jour  years  of 
operation  of  newly  created  charities.  Dj|tributions  qualifying  to  meet  the  50  percent 
test  would  be  deflpe^,  unde^accounting  principles  or  standards  to  be  prescribed  by  • 
the  Service,  to  include  (1)  exp^Q^nditures  for  "the  active  conduct  of  the  activities 
^     constituting  the  purpose  cy  function  for  which  the  public  charity  is  organized  and 
operated'*,  (2)  acquisition  of  assets  directly  devoted  to  such  active  conduct;  and  (3) 
transfers  to  other  public  chai-lties  (;with  safeguards  to  prevent  tfje  transfer  of  the 
same  amounts  back  and  forth  to^aypld  penalty  tax).  Amounts  obligated  for  specific 
^projects  would  t>e  treated  as  expanded  for  charitable  purposes  If  actual  expenditure  - 


would  be  so  treated  and  if  the  ehtir^  amount  obligated  Is  to  be  expended  within 
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five  years  and  the  project  is  of  a  nature  which  is  best  accomplished  by  the  obliga- 
tion rather  than  by  immediate  expenditures.  Expenditure^  for  office  facilities  or 
other  administrative  expenses,  for  fund  raising,  or  for  wages  or  salaries  (except  for 
those  persons  "engaged  personally  in  performing  services  provided  under  a  cliaritable 
program  carried  out  by  a  public  charity")  would  not  be  considered  to  qualify  as 
expended  for  charitable  purposes  undec  the  50  percent  test. ... 

For  any  year  in  which  the  organization  did  not  meet  the  SO^percent  test,  a 
two-level  tax  would  be  imposed:  (T)  an  initial  tax  of  15  percent  of  the  amount  that 
should  have  been  ^distributed  to  meet  the  50-percentK)f-revenue  test;  and  (2)  a 
second'levet  tax  of  100  percent  of  the  amount  still  undistributed  if  corrective  action 
had  not  been  taken  within  90  days  after  receipt  of  a  deficiency  notice  with,  respect, 
to  the  origipal  violation. 

Tax  penalties  of  $10  per  day  (maximum  $5,000)  would  be  imposed  on  the 
persons  responsible  without  reasonable  cause  for  failure  to  file  a  public  charity's 
annual  information  returns,  annual  reports,  or  disclosure  statements  on  time.  For 
willful  failures,  including  wjllful  failure  to  issue  to  all  prospective  contributors  at  the 
time  of  solicitation  an  approved  disclosure  statement  (or  one  that  has  not  been, 
disapproved  within  30  days  after  filing),  a  penalty  of  $1,000  would  be  imposed. 

Section  2(b)(1)  of  the  ac.t  would  apply  to  public  charities  provisions  on  termina- 
tion of  public^harity  status  that  are  similar  to  those  now  relating  to  termination  of 
private-foundation  status.  Volunury  terniination  of  public-charity  status  wopld  be 
perniitted  upon  notice  to  the  Service  and  payment  of  a  "termination  tax"  equal  to 
either  the  "aggregate  tax  benefit"  (the  total  amount  of  taxes  that  would  have  been 
collected  from  substantial  contributors  and  from  the  charity  had  the  charity  hot 
been  tax  exempt,  plus,  interest  to  the  date  of  termination)  or  the  value  of  the  public 
charity's  net  assets,  whichever  is  lower.  "  , 

Status  as  a  public  charity  could  b^  involuntarily  terminated  by  the  Service  if  the 
charity  or  its  officers  committed  willful  repeated  violations  (or  committed  a  willful 
and. flagrant  violation)  of  *the  50-percent-of-revenue  test  for  charitable  expenditures 
resulting  in  imposition  of  the  penalty  taxes  deecribed  above,  and  if  the  Service,  after 
consultation  with  the  U^.  Attorney  General  with  respect  to  the  duties  of  the 
Attorney  General  under  section  4  of  the  act,  determined  that  such  termination  is 
"appropriate  and  in  accordance  wi|h  the  purposes"  of  the  act.  Under  section  4,  the 
Attorney  General,  upon  notification  by  the 'Service  that  an  involuntary  termination^ 
of- public  charity  status  was  under  cortsideratfon,  would  have  to  take  "whatever 
Action  may  be  necessary  to  insure  that  assets  consisting  of,  jor  derived  frorrt,. 
contributions  solicited  from  the^  public  are  preserved  and  expended  only  for 
Substantially  the  same  charitable  purposes  as  those  for  which  they^  were 
Qontribute^d."  The, Attorney  General  would  be  required  tOoCarry  out  this  provision 
by  seeking  voluntary  conr\pliance  and,  if  necessary,  by  instituting  civil  actions  for 
appropriate  felief  in  the  federal  district  court  where  the  charity  is  soRciting 
contributions  or  has  an  office.  Upon  a  proper  shewing  that  sUch  public  charity  "is 
engaged,  or  is  about  to  engage,  in  acts  or  practices  which  would  cause  the 
dissipation  of  ^uch  .assets  or  'their  diversion  to  noncharitable^  purposes  (or  to 
significantly  different  purposes),"  an  injunction  or  other  order  would  be  granted 
without  bond  by  the  court.^^^ 

*  Section  6  of  the  act  would  make  it-a  crime,  punishable  by  a  fine  up  to  $5,000 
or  imprisonment  for  not  more  than  one  year,  or  both,  for  any  officer  or  employee 
of  a  public  charity  to  knowingly  commit  iny  act  or  series  of  acts  resulting  in  the 
involuntary  termination  of  the  organization's  public-charity  status.      .  - 

Undec  section  5,  any  organization  registered  with  tfie  Advisory  Cc^mmitteeon 
yotuntajy  Foreign  Aid  would  be  prohibited  from  sbting  that  it  is  so  registered  in 
solicitation  material  distributed,  to  the  public.  Violation^  would^  be  penalized  by  a 
fine,  of  Up  to ^$1,000  for  the  prg^nizatipn  and  for  any  officer  or  director  who  causes 
or  consents  to'such  violation,  with  t^  latter  subject  also  to  imprisonment  for  up  to. 
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Some  Comments  on  These  Proposals  .  ^ 

f  If  the  press  obtained  and  monitored  the  required  disclosures,  the  Van  Deerlin  bill 
■ght  be  likely  to  expose  the  worst  abuses/ And  1t  would  undoubtedly  be  hdpful 
f^rVtlje  limited  number  of  sophisticated  donors  who  cpuld  be  expected  to  request 
iQforrriJtron.^*^  But  unlike  the  proposed  Truth  in  Contributions  Act,  it  would  not 
ptovide  rnbst  donors  with  information  at  the  critical  time  -  when  they  receive  the 
soricit^^k^  and  decide  whether  to  respond.  Because  charitable  appeals  often  -have 
emotional  overtones,  the  techniques  of  some  fund  raisers  are  questionable,  and 
many  donors  are  unsophisticated,  we  believe  that  the  proposals  in  H.R.  1123'- 
althoqgh  helpful  -  are  insufficient. 

Moreover,  federal  regulation  of  charitable  solicitations  will  require  adequate 
funding  and  staff,  both  of  which  should  be  dealt  with  in  the  enabling  legislation. 

L^ack  of  flexible  remedies  is  a  drawback  in  both  proposals.  The  Van  Deerlin  bill 
provides  only  criminal  penalties.  The  Truth  in  Contributions  Bill,  although  not  so 
limited  in  this  respect  and  more  effectively  framed  in  numerous  other  respects  as 
well,  relies  primarily  on  tax  penalties  (like  the  private  foundation  provisions  of  Code 
chapter  42  on  which  it  is  largely  modeled).  Neither  proposal  provides  equitable 
remedies  to  enjoin  solicitations  or  to  mandate  disclosures. 

The  Truth  in  Contributions  Bill  would  provide  disclosure  at  the  critical  time,  and 
the  requirement  for  prior  submission  of  the  disclosure  statement  to  the  government 
should  help  to  assure  meaningful  disclosure.  The  principal  defects  of  the  Truth  in 
Contributions  Bill,  in  our  view,  are  the  50  percent  pay-out  provision  and  the  use  of 
.penalty  taxes  as  sanctions. 

Reliance  on  mandatory  disclosure,  without  substantive  rules  such  as  the  pay-out 
provision,  seems  more  consistent  with  traditional  federal  regulation  in  analogous 
areas.  It  would  Interfere  less  with  private  conduct,  requiring  that  donors  be 
adequJitely  inforrped  before  making  their  decisions  but  leaving  both  charities  and 
donors  with  the  flexibility  and  the  responsibility  to  make  their  own  weiNnfofmed 
choices  among  otherwise  unrestricted  alternatives.  It  should  ^Iso  be  simpler  to 
adrninister;  experience' under  the  Tax  Reform  Act  of  1969  suggests  that  it  wotildbe 
time-consuming  and  expensive  to  determji^e  syhat  distributions  qualify  under  the  50 
percent  test.  Moreover,  although  the  50  percent  limit  is*^intended  to  discourage 
excessive  administrative  and  fund-raising  costs,  it  may  become  a  negative  incentive 
for  the  many  charities  whose  non-program  costs  are  much  lower  than  that.  For  both 
philosophic  and  practical  reasons,  m  thus  prefer  to  rely  on  full  disclosure  to  correct 
-abuses,  rather  than  on  governmentally  prescribed  pay-out  requiremer^. 

The  two  levels  of  penalty  taxes  are  in  fact  civil  fines  for  disobeying  the  law  (as 
are  the  current  chapter  42  tax&s  in  many  respects).  Despite  the  precedent  «of  chapter' 
42,  it  seerhs  to  us  wrong  to  burden  the  Internal  Revenue  Code  with  sucfi  fines.  The 
tax  sanctions  also  penalize  ch^itable  \^^f^j^/jhx\z^  by  itir^her  reduciQe.^  funds 
available  for  charitable^  programs,  which  rs'llpnlc  since  thj^  tax  w^ii|,;^only  be 
Imposed  on  organizations  already  spending  too  little  for  such  programs.  *  "JU' 

Finally,  if  a  new  regulatory  function  is  to  be  lodged  in  an  existing'department, 
the*  Department  of  Treasury  or  ,c^f  justice  (or  perhaps  the  federal  Tffide 
Coriimission)  would  seem  preferable  to  the  Commerce  Department  as  proposed' by 
"thi^  Van  Deerim  bill  or  to  the  Internal  Revenue  Service^as  proposed  by  the  Truth  in 
Contributions  Bill.  The  Commerce  Department  has  no  functions  relating  to  exempt 
organizations  and  has  few,  if  any,  basic  enforcement  Responsibilities.  While  a$sig.ning 
this*  function  to^the  Internal  Revenue  Service  may  be  logical  if  regulation  is  to  be 
structured  upon  tax  sanctions,  as  in  the  Truth  in  Cont{ii)utions  Bill,  we  think,  as 
noted  above,  that  tax  sanctions  are  an  undesirable  enforcement  mechanism  and  that 
other  factors  discussed  below  also  weigh  against  assigning  this  additional  function  to 
the  Service. 
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^  *  A  Recommendatlen  for  Federal  Regulation  of  Charitable  J 

Solicitations  and  Professional  Fund  Raisers 

We  recommend  that  a  new  agency  be  established  within  the  Department  of 
Treasury  (or  alternatively  within  the  Justice  Department)  to  regulate  interstate 
charitable  solicitation  by  compelling  full  disclosure  to  contributors  when  they  are 
solicited  and' by  prohibiting  fraudulent  solicitation  practices..  The  scope  of  coverage 
would  be  carefully  designed  to  exempt  small  solicitations,  where  the  expense  of 
compliarlte  would  be  burdensome,  as  well  as  essentially  private,  membership,  and 
church  solicitations. 

The  new  agency  would  be  authorized  to  compel  disclosures  in  a  manner  similar 
to  that  provided  in  the  Truth  in  Contributions  Bill,  but  it  would  not  be  authorized 
tajC£gulate  the  substantive  conduct  of  solicitations  or  the  relationships  between 
charitable  organizations  and  the  professional  fund  raisers  employed  by  them.  The 
premise  is  that  if  soliciting  organizations  provide  full  disclosure  concurrently  with  a 
solicitation,  and  if  fraudulent  practices  are  prohibued,  the  market  place  can  decide 
substantive  questions  such  as  how^much  should  m  spent  for  fund  raising. 

Full  tiisclosure  is  also  the  (Premise  of  the  securities  laws  and  of  the  Interstate 
Land  Sales  Full  Disclosure  Act;^*^  it  seems  useful  to  draw  upon  experience  with 
those  laws  because,  in  many  respects,  the/^sitions  of  the  investor  or  purchaser  and 
the  donor  are  similar.  The  analogy  shoul^ not  be  ov^rstatecl;  solicitations  are  a  small 
enterprise  compared  with  publicly  traded  securities  and  real  estate  development 
sales;  but  we  have  found  it  helpful  to  use  the  securities  and  land  sales  disclosure 
laws  as  a  starting  point  in  developing  our  proposal.  The  new  agency  would  be 
authorized  to  obtain  injunctive  and  similar  equitable  relief  to  compel  disclosure  and 
prevent  or  stop  fraud.  ' 


*  Location  of  the  New  Agency  .  ^ 

^We  see.these  three  practical  alternatives: 

*  First,  the  functions  of  the  new  agency  might  be  loclged  .with  the  Internal 
Revenue  Service^ 

<r  * 

Second,  the  new  agency  might  be  an  independent  regulatory  agency  along  the 
lines  of  the  Securities  and  Exchange  Commission; 

Jhird,  the  new  agency  might  be  established  as  a  bureau  or  service  within  the 
Department  of  Treasury  (like  the  Customs  Bureau  and  the  Internal  Revenue  Service) 
or  the  Justice  Department  (like  th6' Immigration  and  Naturalization  Service)^^- 

We  prefer  the  third  approach.  This  was  the  alternative  chosen  /frTassigning 
administration  of  the  Interstate  Land  Sales  Fuji  Disclosure,  Act  to*  the  ^Department 
of  Housing  and  Urban  Development,  where  it  is  headed  by  an  administrator 
equivalent  to  an  Assistant  Secretary. 

We  see  no  logical  reason  to  comfiine  disclosure  requirements*  vyith  functions  now 
performed  by  the  Internal  Revenu?  Service.  The  Service  has  nd  present  functions 
similar  to  the  disclosure  and  anti>fraud  functions  here  proposed  for  the  new  agency. 
That  the  Service  presently  deals  with  exempt  organizations  in  one  context  provides 
no  warrant  for  assigning  to  it  all  regulatory  functions  with  respect  to  such  organiza- 
tions, any  more  than  the  Servicers  experience  with  business'transactions  and  fjnance 
has  warranted  assigning  antitrust  or  securities  regulatory  functions  to  the  Service. 
Indeed,  the  Service's  valuable  objectivity  and  impartiality  in  the  vital  rulings  and 
deternf)inations,  areas,  might  be  subtly  affected  if  the  Service  simultaneously 
undertook  to  police  solicitations  practices  of  the  same  exempt  organizations. 
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A  sizable  staff  -  perhapi  as  many  as  several  hundred  persons  -  is  likely  to  be 
required  to  regulate  solicitation  disclosures.^*'*  It  would  be  no  easier  to  engraft 
such  a  staff  on  the  Service  than  to  esUblish  it  separately.  Moreover,  the  status  of 
the  proposed  functions  would  be  reduced  by  assigning  them  to  an  administrative 
u/yt  under  •a^rganization  which  is  itself  merely  a  bureau  or  service  under  the 
Treasury  DepaitKient.  We  propose  that  the  new  agency  be  established  as  a  bureau  or 
service  on  the  sani^Jevel  as  the  Internal  Revenue  Service.  Responsibility  to  more 
than  one  federal  agehcy  would  impose  no  undue  burder^  on  charities.  The  data 
.required  to  be  discloseOsmay  overlap  in  some  respects  with  data  collected  by  the 
Service,  but  in  many  resp^  it  will  be  different;  most  business  firms  are  obliged  to 
respond  to  several  agencies.  \  | 

Finally,  ^e  Service  is  currently  reorganizing  its  administration  in  the  exempt 
organization  area  under  the  nevu  Assist^tii^pommissioner  as  mandated  by  very  recent 
legislation.  This  includes  a  deliberate  effort  by  the  Service  to  reorient  its  approach 
from  traditional  tax  collection  objeet^v^ 'NTew  lines  of  authority  and  new  organiza- 
tional lovalties  are  in  the*midst  of 'bemg -forged.  It  could  place  a  severe  administra- 

ndertak^the  substantial  new  responsibilities  proposed 
for  regulatirig  solicitations,  jcoricurrently  with  the  reorganization  efforts  already  in 
progress.  In  this  respect  consideration  should  be  give/^^also  to  the  budgetary  and 
personnel  requirements  of  me  data' dissemination  program  recommended  below 
(pages  2^1-64)  under  the  Se/ice's  present  statutory  authority.^*  ^ 

The  chb^e  between  a^w  bureau  or  service  within  the  Department  of  Treasury 
and  an  i  n^ftp^njieprx  -egulatory^  agency  is  less  clear.  Regulatory  *  and  quasi- 
adjudicatory  responsibilities  are  normally  entrusted  to  indep^dent  agencies,  such  as 
the^  Securities  and  Exchange  Commission,  but  they  have  also  been  entrusted  to 
agencies  within  the  executive  branch,  such  4S  the  Food  and  Drug  Administration 
.{part  of  the  Department  of  Health,  Education  and  Welfare),  the  GDmptroller.of  the 
Currency  (Department  of  Treasury),  and  the  Interstate  Land  Sales  Administrator 
(Department  of  Housing  and  Urban  Development). 

Some  may  prei'er'an  independent  regulatory  agency  on  the  gpund  that  federal 
regulation,  even  though  limited  to  disclosure,  will  impinge  on  sensitive  areas  in 
which  organizational  independence  from  the  executive  bfanch  may  be  telpful. 
Independent  agencies  may  not,  however,  be  mucK.  more  independent  of  the 
executive  branch  Jhan  agencies  lodged  within  Cabinet  departments,  and  they  are 
likely  to  be  less  independent  of  the  Congress. 

Operationally,  it  is  likely  to  be  quicker  and  more  economical  to  establish  the 
new  agegcy  as  a  bureau  within  the  Treasury,  headed  by  a  commissioned  appointed 
by  i^he  President  and  confirmed  by  the  Senate.  Placing  the  rtew  agency  within 
Treasury  should  also  facilitate  cooperation  with  the  Service  and  provide,  through 
the  Secretary,  greater  support  within  the  government. 


Scope  of  the  Disclosure  Regulation 

As  noted  above,  H.R.  11^3  would  apply  to  all  charitable^organizations,  including 
churches,  although  the  provisions  for  annouijcipg  availability  of  information^  would 
apparently. apply  to  very  few.  The  Truth  in  (Contributions  Bill  would  apply  only  to 
publicfy  supported  charities  and  their  support  organizations,  having  annual  gross 
revenue  of  at  least  $25,000,  specifically  excluding  churches,  educational  institutions, 
hospiUls  and  medical  research  organizations.  Its  sponsor.  Senator  Mondale,  noted 
that  the  bill  as  introduced  alms  only  to  cover  the  kinds  •of  organizations  whose 
operations  were  studied  by  the  Subcommittee  on  Children  and  Youth,  and  that 
broader  coverage  deserves  consideration.^  *  *  . 

The  CBBB  Standards  for  dharitable  Solicitations  excludes  from  its  definition  of 
charitable  solicitatrons  "an  appeal  conducted  t)y  a  church,  fraternal,  civic,  profes- 
O    ^pal  or  training  group  or  ajiy  other  organization,  if  the  appeal  (1)  is  confined  and 
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directed  exclusively  to  the  organization's  voting  membership;  (2)  is  an  invitation  to 
such  membership  or  (3)  is  a  request  for  support  without  any  charitable  purpose 
associated  witfrthe  appeal.*' 

Mode]  state  legislation  to  regulate  charitable  solicitations,  prepared  on  behalf  of  ^ 
the  CBBB,^?^  exempts  from  its  definition  of  charitable  organization!  **any 
Constituted  reljgious  x:>rganizations  or- any  group  affiliated  with  and  forrTji£ig  an 
integral  part  of  such  organization .  ,  '  )  \ 

All  interstate  charitable  solicitations  (defined  broadly)  and  all  those  making  use 
of  th^  mails  should  be  subject  to  disclosure  requirements,  with  the  exception  of 
specifically  enumer^ed  efxemptions.  Obvious  exemptions  to  be  considered  relate  to 
size,  religjjous  organizations,  intra  membership  solicitations,  and  solicitations  that  are 
essentialfyspnvate.      ^  ,  j 

Size.  The  requirement  that  federal  regulation  apply  only  to  interstate  solicitations 
and  those  conductc^d  by  use  of  the  mail  dofes  not  by  itself  impose  any  limitation 
based  on  ^ze.  The  smallest  solicitation  "originating  in  the  District  of  Columbia  is 
likely  to  cross  the  Virginia  and  Maryland  lines;  a  solicitatipn  originating  in  New 
Ydrk  will  surely  cross" New  jersey  and  Connecticut  lines  even  if  local  in  character. 
Abuses  can  of  course' occur  in  small  solicitations,  but  they  are  ndt ^pl  to  be  of  a 
magnitude'^fsufficient  to  Warrant  federal  attention.  Moreover,  the  administrative 
experise  of  complying  with  federal  regulation  becomes  more  onerous  as  the  size  of 
the  sblicFtatiop  decreases.  We  therefore  believe  that  legislation  creating  the  new 
agency  should  empower  it  by  regulation  to  exempt  charitable  solicitations  that  seek 
to  rai^e^relatively  small  sums  of  money  for  organizations  that  have  relatively  small 
budgets?* « 

^\  % 

Membership  solicitations.  An  appeal  confined  exclusively  to  the  membership  of 
an  prganizatioh,  for  tfie  ^programs  of  that  organization,  should  be  exempt,  with 
suitable  safeguar$ls  to  be^sure  that  the  exemptio1\  is  not  used  as  a  way  of  avoiding 
regulation.      ^  , 

Private  solicitations,  just  as  the  securities  laws  and  regulations  exempt  private 

offering  of  securities,  so  should  essentially  private  solicitatfpns  be  exempt. 

Exemplioft  could  be  drawn  in  terms  of  the  number  of  persons  solfcited  and  the 
means^f  solicitation. 

Churches.  Requirin'g  disclosures  from  churches  and  their  integrated  auxiliaries 
raises  special  constitutional  and  policy  questions  whfch  we  do  not  attempt  to 
resolve  here.  Although  the  normal  fund-raising  activities  of  established  churches 
preitHDably  raise ,  no  problems,  abuses  have  occurred  among  affiliates  of  some 
religious  organizations.  One  celigious  organization  reportedly  devoted  100  percent  of 
its  direct  mail  solicitation  receipts  for  two  years  to  building  up  a  contributors  list; 
some  others  have  had  only  tenuous  connection  with  religious  activities  and 

^apparently  spend  most  of  their  receipts  on  direct  mail  solicitation  costs.^*'  About 
35  percent  of  the  inquiries  received  by  the  CBBB  from  solicited  persons*^  relate  to  ^ 
mairsolicitations  received  from  retigious  organizations'. 

The  Internal  "Revenue  Code  recognizes  the.  special  character  of  religious  organfza- 
tions.  Churches,  their  intergrated  auxiliaries,  and  conventions  or  associations  of 
churches  need  not  file  returns  with  the  Service.^^^  However,  this  restriction  does 
not  apply  tp  other  organizations  which  are  merely  affiliated  with  churches,  and  it 
(joes  not  impair  tlie  authority,  of  district  directors  under  Code  section  6001, 
whenever  in  meir  jt^dgment  it  is  necessary  in  a  particular  case,  to  require  a  church 

^.upon  notice  tfi'fl!^  a  return  dnd  keep  prescribed  records  to  show  whether  it  is  liable 

,fof.taxI^^*  Ajso,  the  Service  has  authority ^Taudit  a  church  (or  convention  or 
association  of  churches)  to  determine  whether  it  is  in  fact  a  church  and  whether  it 

//-  '•'-^-^^or  taxundeV  the  Cbde.^"^         .    ■      '  *       ,  * 
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Nature  of  the  Disclosure  Regulation  » 

All  persons  making  charitabk  solicitations  subject  to  the  isclosure  rules  should, 
we  suggest,  be  required  to  include  a  solicitation  statementWith  all  soliciution 
materiaL  The  solicitation  statement  would  contain  material  irjformation  pertaining 
\to  the  solicitation  and  the  organization  making  it^  presented  in  a  format  prescribed 
-  by,  t^e  new  agency.  The  solicitation  statement  would  be  a  separate  document 
included  m  all  maH  solicitations,  used  in  door  tQ-door  solicitations,  and  so  forth,  but 
soliciting  organizations  would  be  free^to  use  any  literature,  brochures,  gifts,  or  other 
data  in  their  solicitations  (provided  that  it  was  not  misleading)  in  addition  to  the^ 
soliciution  statement.  ^  .  *  ' 

Soliciution  disclosure  rules  would  also-appl;^  to  telephone  appeals  and  to  solicita- 
tions through  media  advertising,  although  different  procedures  would  be  required  to 
ensure  that  solicited  persons  received  material  information.  In  these  cases,  the  rules 
might  require  that  some  information  be  provided  at  the  time  of  the  solicitation  - 
by  telephone,  or  in  the  text  of  a  media  advertisement  -  with  a  clear  statement  to 
the  effect  that  a  full  solicitation  sUtement  is  available  upon  request. 
^''I^ore  any  solicitation  could  be  made,  the  proposed  text  of  the  soliciution 
statement  would  be  submitted  to  the  new  agency  for  review.  It  could  be  used 
within  a  reasonably  prompt  time  (30  days,  for  example,  as  proposed  in  the  Truth  in 
Contributions  Bill)  unless  the  n'ew  agency  notified  the  soliciting  organization  that 
changes  in  the  solicitation  sUtement  were  required  to  comply  with  the  disclosure 
rules.324  The  solicitation  sUtement  would  be  required  to  state  that  the  filing  of  a 
solicimion  sUtement  did,  not  constitute  an  approval  by  the  new  agency  of  the 
soliciution  or  the  soliciting  organization  or  verfication  of  the  truthfulness  of  the 
information  con&ined  in  the  soliciution  SUtement. 

Organizations  subject  to  the  disclosure  requirement  would  also  be  required  to  file 
additional  information  with  the  new  agency,  including  annual  reports  conUining 
audited  financial  sUtements  and  -periodic  daU  reporting  major  changes. 

In  ^11  of  the  above  respects,  the  proposed  disclosure  requirements  are  similar  to 
-  but  less  complicated  than  -  rules  under  the  Securities  Act  of  1933  and  the 
Securities  Exchange  Act  of  1934  and  under  the  Interstate  Land.  Sales  Full 
Disclosure  Act.  These  acts  may  provide  useful  precedents  for  many  "problems  that 
will  arise  under  the  soliciution  disclosure  rules,  for  example,  what  is  a  soliciution 
and  how  is  soliciting  material  distinguished  from  other  literature  distributed  by  a 
chariuble  organization.  "  ,  ^ 

'^What  Should  the  Solicitation  Statement  Disclose 

'  The  disclosures  prescribed  in  section  4  of  H.R.  1123  and  in  the  "disclosure  state- 
ment" proposed  by  the  Truth  in  Contributions  Bill,  set  forth  at  pages  2648-49  and 
2650-5]  above,  provide  a  good  sUrting  point  for  the  disclosures  required  in  the  solici- 
tation statement.  The  extent  -of  the  disclosures  to  be  made  -  how  extensively  pur- 
p^ses-and  programs  should  be  described,  for  example  -  can  be  developed  through-rules 
and  practice.  /  * 


Accounting  Standards  *  'V  \ 

A  critical  factor  in  any  regulation  of  >oli(^tation*s,  particularly  disclosure,  is  the 
need  for  uniform  accounting  stajdardsri^e^^uth  in  Contributions  Bill,  but  not 
H.R/1123  expressly  recognizes  this. 

In  1964  the 'National  Health  Council  and*^        '  ' 
Social  Welfare  Assembly  (presently  the  Na" 


;s  member  agencies,  and  the  National 
mat  Assembly  for  Social  Policy  and 
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Development)  and  affiliatea  orgaTirzatiens,  published  ''Standards  of  Accounting 
and  Financial  Reporting  for  Voluntary^JHfalth  and  Welfare  Organizations"  wfiich  are 
currently  being  revised  with  the^'addiU'^tia)  sponsorship  of  the  United  Way  of 
America.  The  Civil  Service  Cbmmbsioa  requires  these  standards  to  be  observed  by. 

,  charities  eligible  for  soliciting  ffderaJ  jmployees.  The  current  revision  of  the^ 
standards  is  intended  to  conform  with  J^erally  accepted  accounting  principles'^ 
prescribed  (or  health  and  welfare  .organizations  by  the  American  Institute  o% 
Certified  ^Public  Accountants.^^*  ^  ,  ^  ' 

Devising  uniform  standards  applicable  to  all  types  of  public  charities  is  difficult, 
particularly  the  allocation  of  multi-purpose  costs  between  fund  raising  and  other 
functions.326  |n  August  1974  the  Internal-  Revenue  Service  for  the  first  time 
^5  Included,  as  an  optional  criterion  to  be  used  by  key  districts  in  selecting  exempt 

'"'orpnjzation  returns  to  be  audited,  the  percentage  of  contributions  spent  on  solicita- 
tion expengfes,^^''  but  in  the  absence  of  uniform  accounting  standards nhere  is  no 
basia  for  comparability  among  exempt  organizations.  JhC^ommission  on  Private 
PhilantTiropy  and  Public  Needs'  Accounting  Advisory  Cdmftiittee  has  concluded  that 
a  single,  uniform  set  of  accounting  principles,  applicable  to  alT  philanthropic 
organizations,  is  feasible  and  should  be  adopted,  including  some  16  specific 
principles  recommended  by  that  committee.,^ ' 

The  Securities  Act  of  1933  and  the  Securities^ ^Exchange  Act  of  1934  authorize 
the  Securities '^luid  Exchahge  Commission  to  "define  accounting  terms  and  t<^ 
prescribe  ^  _^  ,  , 

the  i^em^  or  details  to  be  shown  in  the  balance  stieets  and  earnings  statement 
and  the  njethods  to  be  followed  in  the  preparation  of  accounts,  in  the 
,  appraisal  or  re-evaluation  of  assets  and  liabilities,  in  the  determination  of 
depreciation,  and  depletion,  in  the  differentiation  of  investment  and  operating 
income,  and  in  the  preparation,  where  the  Commission  deem^  it  necessary  or  ^ 
desirable,  of  consolidated  balance  sheets  or  income  accounts  of  any 

-  person  ...329  -     ^  ^  - 

'    -  a>  -  ^     .  ^  ^  ^  ^ 

Different  language  would  of  course  be  required,  but  the  concept  seems  applicable 
here.  In  practice,  the  SEC  has.  rarely  exercised  its  e;(tensive  statutory  powers  to 
prescribe  accounting  practices.  One  observer  explains  the  SEC's  role  as  follows: 

For  the  nK)st  part  it  has'been  satisfied  to  let  the  profession  lead  the  way  in" 
accounting  and  auditing  progress.  It  is  not  surprising  that  the  efforts  of  the 
profession  itself  and  of  the  Commission  should  complen>ent  each  other.  For 
what  is  accounting,  ideally,  but  full  disclosure?  The  effect  of  the  SEC  statutes 
was  to  strengthen -  the  hands  of  the  better  elements  of  the  accounting 
'  fraternity  in  their  own  struggle  y^th  .corporate  managenjent.  On  the  whole,  ^ 
therefore,  there  has  been  a  healthy '  interchange  of  \iews  .between  the 
Commission  and  the  profession.  Regulation  S-X  [financial  regulation]  itself  . 
evolved  not  only  from  the  Commission's  decisions  in  particular  cases  but  also 
from  constant  informal  discussions  with  registrants,  their'  individual 
''accountant J,  and  the  professional  societies.^^^ 

Without  authority  to '  prescribe  accounting  standards,  and  to  require  audited 
.ffbancial  statements,  the  disclosure  requirements  of  any  legislation  would  have  little 
(  or  no  value.  ^  '  ^ 

;  ^  Anti-Fraud  Provisions    •  ^ 

A  corollary  of  the  requirement  that  material  infofr^iatiof/be  disclosed  is  the 
recitiirement.  that  disclosures  be  truthful,  that  no  material  information  be  omitted, 
V.  disclosures  not  be  deceptive  or  misleading. 


Rule  loVS  undft^e^ Securities  Exchange  Act  of  193V  makes  it  unlawfuj,  in 
connecUoo.^y^ith'Tfe^^cbaseor  sale  of  a  security,  , 

^(ij^  to  employ  any  device,  scheme,  or  artifice  to  defrlaud,- 

.  (2)    to  make  any  untrue  statement  of  a  material  fact  or  to  omit  to  state  a 
material  fact  necessary  in  order  to  make  the  statements  made,  in  the 
'       light  of  the  circumstances  under  which  they  are  made,  not  misleading, 


or 
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(3)    to  engage  in  any  act,  practice,  or  course  of  business  which  operates  or 
would  operaite  as  a  fraud  or  deceit  upon  any  person.^ 

r^irtually  identical  language  was  adopted  in  the  Interstate  Land  Sales  Full  Disclosure 
.Act,  in  connection  with  the  lease  or  sale  of  lots  in  any  real  estate  subdivision 
containing  50  or  more  lots.^^^  A  similar  anti-fraud  provision  seems  applicable  to 
untruthful  disclosures  and  other  frauds  in  connection  with  solicitations  subject  to 
the  proposed  disclosure  requirements.'  Such  a  provision  would  not  apply  to  such 
abuses  of  self-dealing  tetwe^  trustees  and  a  charitable  organization;  it  would  be 
limited  to  fraud  in  connection ^with  solicitations.^^^  . 

Remedies  and  Enforcement 

The  new  agency  should  be  authorized,  as  are  the  SEC  and  the  administrator  of 
Interstate  Land  Sales,  to  conduct  investigations  (including' authority  to  siIbpQfSna 
documents  and  take  testimony  under  oat^),  to  take  administrative  actibn  based  on 
its  investigations,  and  to  seek  and  obtain  injunctive  and  other  equitable' relief  from 
the  United  States  Federal  District  Courts  whenever  it  appears  that  any  person  is 
.  engaged  or  about  to  engage  in  acts  or  practices'  constituting  violations  of  the 
proposed  act  or  of  rules  or  regulations  issued  under  it.  For  willful  and  flagrant 
vioFatjons,  there  ^ould  be  criminal  penalties. 

Registration  of/Professional  Fund  Raisers        -  '     ,  ^ 

All  profesMonal  fund  raisers  who  engage  in  interstate  charitable  solicitations 
should  be  required  to  register  with  the  new  agency  and  provide  financial  and  other 
information  periodically.  The  purpose  is  to  provide  the  new  agency  with  a  data  base 
likely  to  be  required  in  Conducting  investigations  and  determining  whether  there  has 
been  compliance  with  disclosure  requirements.  .    -  -  -  ^ 

'   The  activities  of  professional  fund  raisers,  including  thejerm^  of  their  arrange- 
ments with  clients,  would  not  be  substantively  regulated./ 

vn  , 

JUMGIAL  REMEDIES 
•  •  • 

Equitjn  Enforcement  Powers       J  ^ 

Until  1969,  the  only  compliance  sanction  available  to  the  Service  in  supervising 
exempt  organtzatipns  was  revocation  of  exempt  status.  With  no  flexibility  to  t^ko 
less  drastic  action,  the  understandable  inclination  is  to  reserve  this  ''death  sentence" 
for  extreme,  situations.  The  Tax  Reform  Act  of  1969  imposes  Excise  taxes  on 

^  ^*  ,    '  15  2  '  -      :        *  / 
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violations  of  chapter  42  of  the  Code,  but  these  apply  only  to  private  foundations. 
Revocation  of  exempt  status  is  still  the  Service's  only  avai|able  enforcement  remedy 
f6t  public  charities.  •  Both  revocation  and«  Chapter* 42  excise  taxes  deplete  the 
r^ources  available  for  charitable^  purposes. 

A  much  more  comprehensive  proposaM^r  equity  enforcement  powers  was 
recommended  to  Congress  by  the  Treasury  Department  in  1969.^^?.  The  Treasury 
proposal,  althqugh  addressed  only  to  private  foundations,'' couW  apply  as  well  to  all 
501(c)(3)  organizations;  it  was  also  designed  to  accommodate  the  interest  6f  the 
states  in  supervising  charities. 

As  presented  to  the  Ways  and  Means  Committee  in  1969,^^^  Treasury's  proposal 
recommended  substantive  standards  with  respect  to  self-dealing,  adequacy  of 
distributions  for  charitable  purposes,  and  excess  business  holdings,^  with  two 
kinds  of  sanctions:  (1)  tax  penalties,  such  as  those  enacted  in  chapter  42,  and  (2) 
civil  suits  in  equity  before  U.S.  District  Courts,  to  be  instituted  by  the  justice 
Department  upon  refen'al  from  the  Service,  in  the  name  of  the. United  States  as 
plaintiff.  ^  ^  , 

^  ^The  Treasury  Department  proposed  that  U.S.  District  Courts  be  invested  with 
equity , powers  to  remedy  any  xletrim^nt  tp  a  charity  resulting  from  violation  of  the 
substantive  standards  (including  pc%er  to  rescind  transactions,  surcharge  trustees, 
and  order  accountings),  to  ensure  that  the  organization's  a^ts  were  preserved  for 
charitable  purposes,  and  to  prevent  recurring  violations  (including  the  power  to 
substitute  trustees,  divest  assets,  enjoin  activities,  and  appoint  receivers).  Once  .an 
equity  action  w*^  instituted,  the  district  court  would  also  have  exclusive  jurisdiction 
to  review  any  tax  penalties  irfiposed  administratively  by  the  Service.  Equity  powers 
would  automatically  be  used  to  preserve  charitable  assets  upon  loss  of  exempt  ^ 
status.  ' .  ) 

The  Treasury  proposal  provided  that  if*state  authorities  Instituted  action  before 
state  courts  to  remedy. violations,  the  U.S.  District  Court  before  vyhich  the  federal 
'action  was  pending  would  defer  until  the  state  court  action  was- concluded.  TJije 
district  court  could  then  take  such/urther  action,  consistent  witif  tte  state  action, . 
as  was  necessary.       '  •  ' 

TKe  Treasury  Deparfrhent  did  not  pr'ess  its  equity  enforcement  proposal  in  1969 
bclsause,  we  ^understand,  the  Service  and  Ihe  Justice  Department  were^ynable  to 
agree  on  who  should  ^represent  the  government  in  such  litigation.  Broad  federal 
equity  powers  such  as  proposed  by  Treasury  are  essential  to  supfjlement  the  present  .  ^ 
sanctions  of  reyocatiort  or  penalty  taxes.  j5uch  powers  would  provide  flexioilit^'  to  / 
feshion  sanctions  that  meet  the  exigencies  of ^ the  particular  case  without  penalizing 
intended  charitable  beneficiaries \by  reducing  the  funds  available  for  "charitable 
progfamsi  Th^  'provTsfciji"  to  stay  federal  proceedijgK  pending  the  conclusion  of  ' 
parallel' slate  proceedings  would  defer  appropriate^  to  state  authorities ^ta  the 
extent  that  they  A^velop  effective  supervisory  prograitis.         •    '  ^ 

We  assume  tHat  federal  equitabte  remedies  would  onjy  be  used  to  enforce' 
sutetantive  standards  provided  by  federal  statute,  rather  than  any  broad  common 
law  of  trusts  and  fiduciary  responsibitities.  The  substantive  '^tandai;cls  now  contained  ' 
in  the  Internal  Revenue  Code  consist  basically  of  section  501(c)(3),  whicl^  applies  to  ^ 
all  charitable  organizations,^  and  the  special  provisions  of  chapter  42  that#apply  to 
^private  foundations. 

♦Prior  to  tihe  fax  Reform  Act^of  1969,  section  503  of  the  Code  prohibited  some 
S0Y(c){3)  organizations  from  en^a^ng  in  certain  self-dealing  transactions  wrth  their  ' 
creators,  Hovyever,  even  then  section  503  was  inapplicable  to  religiQUS  organizations, 
schools  and  colleges,  hospitals  and  medicarresearcti'^drganizations,  ancf  pul^licly 
supported^  charities  (sectfon  170(B)(4)(A)(vi)H)rgani2ations).  The  TaX^Reform  Act  of 
1969.  repealeld  seaion  503,  as  it 'applied  to  any  501(c)(3;  organizialions,  apparently 
on  the.>ound  thatjt  was  redundant  in  Ijght  of  chapter  42.?3|  The  result  was  to 
subject  private  fcHindations  to  the  more  stringent  provisions  of  chapter  42  but.to 
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leave  all  other  501(c)(3)  organizations  subject  to  no  self-dealing  restrictions 
whatever.  This  seems  to  have  been  inadvertent. 

The  present  statutory  ^chem^e  ma^  be  satisfactory,  insofar  as  substantive 
standards  are  ^concerned,  but  some  consideration  should  be  given  to  the  question 
whether  public  charities  should  be  subject  to  federal  prohibitions  'on  self-dealing, 
either  by,  restoring  applicability  of  section  503  or  by  enacting  some  other  provision 
such  'as'%at  of  section  4941  which  restricts  self-dealing  by  private  foundations. 
While  ther%are  some  inculcations  that  closer  supervision  may  •be  needed  in  this 
area,^^^  we' have  found  virtually  no  data  (apart  from  an  occasional  newspaper 
article)  on  the  extent  of  self-dealing  abuses  among  public  charitfcs;  opinions  on  the 
subject  varied  widely  among  attorneys  with  whom -we  discussed  the  matter. 
Considerably  more  reliable  Information  on  this  subject  should  be  produced  by  the 
Service's  Taxpayer  Compliance  Measurement  Program  (TCMP),  which  currently  in- 
cludes 3,500  public  charities  randomly  selected  by  stratified  sample  (see  pages  2610-11 
above);  one  of  the  items  to  be  evaluated  in  each  of  those  special  TCMP  audits  is 
whether  such  public  pharities  would  be  in  violation  of  the  self-dealing  restrictions  of 
section  4941  if  they  were  assumed  to  be  subject  to  those  restrictions,  and  if  so,  the 
total  dollar  amount  involved.^'*^  ^  ■  . 

Regardless  of  the  position  taken  on  this  issue,  we  believe  that  federal  equitable 
sanctions  should  apply  Jo J^\\   501(c)(3)  organizations.   Even  with  respect"  to 
violations  of  the  standardl^et  forth  in  section  501(c)(3)  itself,  occasions  arise 
'frequently"  I n  which  equUiole  /elief  rather  than  revocation  would  seem  to  be  more 
appropriate,  ' 

Judicial  Review  of  Adverse  Status  Determinaitions 

To  protect  the  tax  system  from  premature  judicial  interference,  the  Code  permits 
a  suit  m\thet  Tax  Court  for  review  of  a  deficiency  assessment  or  a  suit  in  a  U.S. 
District  Court  or  the  Court  pf  Claims  for  a  refund. 3"*^  Section  7421(a)  of  the  Code 
provides  that  apart  from. these  procedures,  **no  suit  for  the  purpose  of  restraining 
the  assessment  or  collection  o*f  any  tax  shall  be  maintained  in  any  court."  Judicial 
review  of  Service 'decisions  is  thus  available  only  after  a'tax  has  been  assessed. 

This  .works  no  unusual  hardship  for  most  taxpayers,  but  it  creates  a  major 
4  pr©blem  for  charitable  organizStions.  Denial  or  revocation  of  exempt  status,  or 
failure  to  act  on  an  exemption  application,  are  not  judicially  reviewable  even  though 
they  nlay  destroy  a  charitable  organisation.^ The  organization  may  contest  the 
denial  of  exempt  status  by  earning  a  profit  from  operations  and  then  contesting  the 
-income  tax  when  it  is  assessed,^*^  or  k  m^y  find  a  donor  willing  to  make  a 
contribution,  claim  a  deduction,  and  contest  the  disallowance  of  the  deduction,  but 
neither  alternative  is  realistic.  By  the  time  such  remedies  could  be  used,  the 
organization  would'  have  succumbed  financially.  Moreover,  both  remedies  are 
ckcuitous  and  artificial.^'*^ 
V   Addressing  the  adequacy  of  presen|  remedies,  the  Supreme  Court  recently  noted: 

In  holding  that  §7421  (a)  blocks  the  present  suit,  we  are  not  unaware  that 
Congress  has  imposed  an  especially  harsh  regime  on  §501  (c)(3)  organisations 
threatened  with  loss  of  tax-exempt  status  and  with  withdrav^l  of  advance 
r    assuf;anc&,  of  deductibility  of  contributions ...  The  degree  of  "bureaucratic 
control  that,  practically  speaking,  has  been  placed  in  the  Service  over  those  in 
,  petitioner's  position  is  susceptible  to  abuse,  regardless  of  hovy  conscientiously 
the  Service  may  attempt  to  carry  out  its  responsibilities.  Specific  treatment  of 
npt^for-profit  organizations  to  allow  them  to  seek  preenforcement  review  may 
*^well  merit  consideration.  But  this  matter  is  for  Cbngress,  which  is  the  ^ 
appropriate  body  to  weigh  the  relevant,  policy-laden  considerations,  such  as 
the  harshness  of  the  present  law,  the  consequences  of  an  unjustififed  revpca- 
^  .  tion  of  ^§501  (c)(3)  status,  the  number  of  organizations  in  any  year  threatened 
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"/  With  such  revocation,  the  comparability  of  those  organizations  to  others  who 
rely  on  the  Service's  ruJing  letter  program,  and  the  litigation  burden  on  the 
Service  and  the  effect  on  the  assessnfient  and  collection  of  federal  taxes  if  the 
law  . were  to  be  changed.^* ^  y 

Pronfipt  judicial  review  of  adverse  501(c)(3)  rulings,  ftjlure  to 'rule,  or  revocations 
would  benefit  the  Service's  administration  of  charitable  organizations.  The  lack  of 
judicial  precedents  deprives  the  Service  of  standards  and  guidance  in  deciding 
exemption  issues  that  present  innovative  charitable  concepts.  former  Commis- 
sioner Thrower  observed:  'This  is  an  extremely  unfortunate  situation  for  several 
reasons.  Firsts  it  offends  my  sense  of  justice  for  undue  delay  to  be  imposed  on  one 
who  needs  a  prompt  decision.  Second,  in  practical  effect  it  gives  a  greater  finality  to 
IRS  decisions  than  we  would  want  or  Congress  intended.  Third,  it  inhibits ^the 
I  growth  of  a  body  of  case  iaw  interpretative  of  the  exempt  organization  provisions 
^  that  couid guide  the  IRS  in  its  further  deiiberations, "  [  Emphasis  added]  * 

^  Congress  recently  provided  a  righLof  Tax  Court  review  of  adverse  Service  determi- 
nations Or  failure  to  m^ke  a  determination  within  nine  months,  with  respect  to  the 
exemption  quaJification  of  the  retirement  plans  under  the  Employee  Retirement  In- 
come  Securrty*  Act  of  1974.^*''  Commissioner  Alexander  has  recommended  that  such 
judi'ciil*review  be  provided  for.  501  (c)(3)  determinations  as  well.^** 

We  recommend  a  statutory  right  to  judicial  review  for  any  organization  denied 
501ac)(3)  status,  or  not  granted  such  status  within  a  reasonable  time  after  applica- 
tion '  ^ 

vin 

RECOMMENDED  ADMINISTRATIVE  ACTIONS  WITHIN  THE  SERVICE 

Disseminatiorf  of  Data  on  Philanthropy 

Lack  of  data  »s  a  major  problem  for  philanthropy.  We  believe  the  Service  should 
undertake  to  collect,  analyze,  and  publish  statistics  about  philanthropy;  if  it  does 
not  wish  to  do  so,  or  is  unable  to  obtain  the  necessary  funds,  the  new  agency 
recommended  above  (pages 2653-58)  might  assume  responsibility.  The  Service  requires 
no  additional  statutory  authority  to  undertake  the  exparlded  information  program 
here  proposed.        *     '  '  '  i 

y    Cdije,  section.         directs  the  Service  to  "pr^Jwre  and  publish  annually 
'^statistics  reasonably,  available  with  respect  to  the  operation  of /he  income  tax 
laws,  including,  classifications  of  ^taxpayers  and  of  Income,  the  amounts 
allowed>as  deductions,  exemptions  and  credits,  and  any  other  facts  jdeenr)ed 
pertinent  and  valuable."  ^  .  .  'rk  i  ^ 

I    .  -  '  ^  f 

|TKF^sistant  Commissioner  (Planning  and  Research)  now  publishes  substantial  data,^ 
J  jbut  not  aboi/t  exempt  organizations. 

f  The;Nced  f6r"0k1a  oit  Phifanthro^^  '  ,     T  '  - 

Surprisingly  (ittle  specific  information  is  publicly  available  about  charitable  funds 
:  — ;^h6  provides  them,  who  spends  tbem*,  and  what  they 'are  spent  for.  ^he  lack  of 
:  information  is  striking^  compared  with  the  data  published  regularly  by  the 
^  Commerce  and  Labor  Departments.  It  has. been  noted  that  lack  of  information  may 
have  affected  consideration  of  the  Tax  Reform  Act  of  1969.^^^  Commehting  on 
^r\^  '^  '^^ta,  the  Senat6  Subcommittee  on  foundations  recently  stated  that  "neither 
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Congress  nor  the^public  can  assess  the~aTTiDant  of  pubtt^ 'benefit  denved  from  the- 
tax  exempt  status  accorded  foundations  and  other  organizations/'^^ ° 

Lack  pf  information  deprives  the  Service,  the  Congress,  and  philanthropy  of  data 
on  which  appropriate  regulatory  measures'  may  be  fashioned,  jt  impedes  an 
informed  allocation  of  charibble  resources.  It  may  contribute  to  misunderstanding 
by  a  public  that  already  has  some  misgivings. 

The  Ihternal  Revenue  Service  receives  more  data  on  philanthropy  than  any  other 
institutron,  principally  through  the  infprma^on  returns  filed  annually  by  501(c)(3) 
organizations  and  the  apnual  report!  filed  since  1969  by  private  foundations. 
However,  only  limited/ portions  oThhh  data  are  currently  entered  into  the 
computerized  Exempt  Organizations  Master  File  (EOMF).  bata  have  been 
computerized,  and  the  EOMF  has  Wn  programmed,  primarily  to  serve  internal 
needs  rather  than  to  provide  useful  data  to  the  public.  As  a  result,  much  of  the  data 
received  by  the  Service  is  inaccessible, 

r    There  is  no  Service  publication  in  the  exempt  organization  field  similar  to  the 
Statistics  of  Income  series,  which  provides  statistical  analyses  of  data  from  income 
^     tax  returns.  (That  series  includes  some  data  on  charitable  deductions  reported  by 
donors,  but  it  is  not  sufficiently  dSl^led  or  current  to  be  useful.)^      Few  facts 
-t^  concerning  exempt  organizations  appear  in  the  Commissioner's  annual  reports. 

/  The  only  available  summary  of  data  pertaining  to  contributions  is  Giving  USA, 
.^blished  annually  by  the  American  Associatioh  of  Fund-Raising  Counsel.  That 
piibl^ation,  as  the  editors  cauti'on,  provides  estimates  based  on  data  provicJed 
4  volu^ily  by  a  variety  of  private  sources  and  several  government  agencies.  In  son)e 
areas  such  as  education,  substantial  information  is  available;  in  other  areas,  very 
little.  The  information  is  fragmentary;  it  can  produce  only  broad  and  highly 
iaiperfect  extrapolations.^ 

Private  efforts  to  compile  data  are  also  frustrated  by  the  widespread  preference 
of  charitable  organizations  for* privacy  -  what  Waldemar  Nielsen  calls  the  ''enclave 
^   mentality.''      As  nQted  earlier  (page  2646),  between  20  percent  and  25  percent  of 
soliciting  charities  refuse  to  respond  to  questionnaires^of  the  Council  of  Better 
Business  Bureaus  or  respond  less  than  forthrightly. 

We  believe  that  the  public  responsibilities  of  charitable  organizations,  while 
properly  carried  out  through  private  decision  making,  include  openness  to  public 
disclosure.  This  is  a  concomitant  to  the  special  advantages  of  philanthropy  and 
provides  an  important  assurance  against  abuse  of  those  advantages. 

Categories  of  Data  Needed  '  i 

Data  on  philanthropy  should  be  collected,  analyzed,  and  published  regularly.  The 
need  is  to  "gather  data  about  all.  aspects  6i  chairity,  .,v  issue  publications 
periodically,  and  .  .\  provide  information  to  the  public  on  request."^ 

To  determine  what  inforfnatipn  is  needed,  how  it  should  be  organized,  and  in 
what  format  it  should  be  presented  requires  further  study  by  statisticians  and  the 
various  organizations  and  interests  affected.  Some  suggested  categories  of  data 
include:35  5 

(1)  individual  givjn^,  permitting  analysis  of    .  v 

"  "  ,  (a)  average  ^percentage  of  individual  Fncome  given  to  charity  at  relative 
,  •  levels' of 'gros^  incoime: 


'       ^(b)'.number^af  "gifts  and  total  dolJar  value  broken  down  bV  size  of  gift 
V  ^  ,000,$5,000,  $5,000-$50,000,$50,000^$250,00O, 

^  ,^^^>OOOfe%Tvm|!I]on/above  $1  million);  . 

ERIC       Y',  ^       .156  .     ,  ' 
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;  (c)  ch^itable  donation^  by  broad  purpose,  including  it  a  nf)inimunf) 
religion,  education,  health/hospitals,  welfare/^outh/recreation,  arts 
and  welfare^ ^civic  and  public  affairs,  international  activities,  and  gifts 
to  foundations;  ^ 

^d). 'Separation  of  cash  and  noncash  donations  (separately  for  appreciated 
pYoperty),  In' total  and  in  relation  to  the  categories  of  size  and 
'^-^'•'i^  purpose  in  (b)  and  (c)  above; 

4^  *" 
v)  bequests,  permitting .^aly^sis  of  annual  amounts  given,  with  detail  for 

(a)  proportions  of  grpss  estate; 

'  N      y *  • 

.   (b)  cash  and  noneash.^separately  for  appreciated  property); 
(c)  by  size  of  gift^as  (l)(b)  atjbve;  ^.^ 

(di  by  charitable  purpose  or  objective  as  Jif  '(l)(c)  above; 

/  /hi 

J9i\^^?^^9?  £r?n^?>  permitting  an4ly§is,of 

(a)  number  of  existing  grant^making^foiindations  and  assets  by  type 
(general  purpose*  foundations,  corporation-financed  foundations, 
community  foundations  and  trusts,  operating  foundations); 

(b)  number  of  foundations  added  and  dissolved  annually,  and  amount  of 
assets  involved,  by  iype  of  foundation;  >        ^  ' 

(c)  nUmber^^of  grants  and  total  dollar  value  broken  down  by  <:haritable 
^  '^^^purpose  or  objective,  as  in  (l)(c)  above;  ^ 

•v..  m.      '  .  .  ^  V  I 

.^.(d)  percentage  of  income  ahd/or  assets  expended  annually^n  grants  and 
on/administration;  J 

-(4)  ^corp^ritioh '^ing,  permitting  analysis  of 
.  -  ($)  total  Qurhber  of  corporations,  assets  and  industry  classifications; 

'  ^(b)  of  corporations  in  categories  set  forth -in  (a)  above*  that 

reporf  charitable^ contributions;  ^  ,  ^  ^ 

I;       (c)  Clumber  of  con^ibutions  and  total  dollar  value  broken  down  by 


'1/ 


xhantable  purpose  or  objective  as  in  (l)(c)  above; 

(d)  tlollar  value  of  corporate  ex^n^ures  not  listed  as  contributions  but 
nevertheless  of  benefit  »to  th^^blic  or  to  charities,  e.g.,  support' for 
cultural  \activities  ^rough^pu^lic  relations  or  advertising  budgets, 
•  provision^o^f  free  facilities  p  culturaUexhibite       ^  ' 


•  (5)  public  cha^}?^S^^tfes,  pe^itting  analysis  of"  ' 

ta)  numbejf  of  ,e5aS^  pQbJic  cha!:ities  by  type^(chtirch^  school,  hospi- 
tal/mejfi(^l  res^^rch  organization,  public  safety  testing, /organization 
operated  for  benefit  of  public  college  ^pr  univeri^y,  "pdblicly 
sup^^  supported  by  membership  fees  an^^receipl^from  exempt 
activijues,  operated  solely  in  connection  withl-one^&f  the  foregoing) 
2pd  jKnet.^!!fet4;ae  for  .each- type;  .    .  ^-^.^ 

■k!/ .^./V  /  ,  ■ -  '     •  ... 
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(b)  purposes,  activities,  and  objectives  Idenjtlfied  by  principal  IRS  ^ 
Activity  Code  entered  on  exemption  application,  for  each  type  set 
forth  In  (a)  above;  , 

(c)  gross  Income  from  contributions  or  gifts,;  Investments,  government 
grants,  or  contracts,  related  business  activities  by  type,  unrelated  . 
business  activities  by  type  adrpinistrative;  or  fund^aising*  expenses 
attributable  to  each  of  the  foregoing,  and  taxes  paid  on  unrelated 
business  activities  for  each  type  and  size  of'charity  set  forth  in  (a) 
aboye;  .  ,  ^  . 

9  » 

,    (d)  charitable  program  expenditures,  in  total^dollar  amount  and  as  a 
,  percentage  of  gross  income,  broken  down  by  type  and  size  of  charity 
and  by  principal  IRS  Activity  Code  as  set  forth  in  (a)  and  (b)  above; 

(e)  number,  of  .public  charities  added  and  dissolved  annually,  by  type  and 
asset  size  as  in  (a)  above.  ^  ^ 

The  Service's  Role 

The  proposed  dau  program  should  be  undertaken  by  a  government  agency,  so 
th^t  complete  and  reliable  data  can  be  obtained. 

HThe  Service  already  has  much  of  the  data  that  should  be  analyzed  and  published; 
it  also  has  computer  facilities,  data^ollection  procedures  and  a  statistical  publica- 
'  ^  tions  program.  With  additional  funding  and  staff,  the  Service  could  promptly  b^in 
publishipg  statistical  dau  about  philanthropy. 

There  are  indications,  moreover,  that  the  Service  may  soon  commence  a  mdre 
useful  program  ifi  this  area.  Commissioner  Alexander  recently  acknowledged  that 
the  previous  policy  may  have  "wrongly**  neglected  exempt  organization  data 
analysis.'^''  A  task  force  appointed  by  the  Commissioner  in  1974  proposed  an 
improved  exempt  organization  data  program,  which  has  already  been  reflected  in  a 
revised  Schedule  A  to  the  1974  Form  990  and  in  more  extensive  programming 'for 
computer  analysis  data  reported  on  those  returns.  Th^JS€^nate  Subcommittee  on 
Foundations  has  encouraged  this  effort  by  providing  the  Service  with  a  list  of 
information  relating. to  exempt  organizations,  most  of  which  is  already  received  by 
the  Service  on^forms  flle^  annually ,which  the  subcommittee  believes  "IRS  should  be 
collecting,  analyzing  and  making  available  to  the  publlc.**^^'  .  ' 

Such  data  could  be  disseminated  in  an  annual  report  on  philanthropy  and  ih 
special  reports,  with  perhaps  some  objective  discussion  noting  trends  i«  the  data.  We 
believe  the  Service  should  also  publish  data  produced  by  its  Sf)ecjal  TCMP-Exempt 
Organizations  Program,  much  of  which  is  unavailable  elsewhere  ap44iighly  pertiijent 
'     to  issues  of  philanthropic  policy  and  oversight  (see  pages  261 0*1 1  and  2659-60  above). 

Specific  Administrative  Actions 

We  believe  that  the  Service  can  Improve  Its  administration  of  exempt  organiza- 
tions in  several  respects;  pur  specific  suggestions  are  as  follows:        '    .  _ 

Status  Determination  and  Rulings 

•  The  Service  should  request  public  (X)mments  when  considering  novel  questions 
of  exemption  qualification  (as  It  ultimately  did  witiv  regard  to  public  interest  law 
firms)  or  major  modifications  of  previous  rulings  that  have  wide  impact.  Notice  and 
O   learioe  may  not  always  bfe  required  in  such  cases- by  the  Administrative -Procedure 
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Act>  but  public  comments  should  provide  useful  information  and  supplement  the 
Service's  expertise.^*^  ^ 

•  The  Service  should  be  willing  to  provide  advance  rulings  to  exemp^ organiza- 
tions when  they  are  needed,  even  though  such  rulings  rnay  not  fall  within  the 
general  policies  for  issuing  advance  rulings.  Private  foundations,  for  example,  are 
now  unable  ^to  dejermlne  in  advance  whither  the  Service  will  acknowledge  that  <i 
transaction  is  at  Tair  market  value  despite  the  fact  that  the  foundation  may  be 
Subject  to  chapter  42  penalty  taxes  if  the  Service  later  challenges  the  terms  of  the, 
transaction. 

•  Exempt  organizations  should  be  permitted  to  rely  upon,  as  persuasive 
(although  not  necessarily  conclusive)  precedent,  private-exemption  rulings  and 
determinations  issued  to  other  organizations.  This  would  promote  more  equitable  . 
treatment  of  applicants  and  help  to  reduce  the  risk  of  inconsistent  results  among 

fi^  seven  regional  offices  reviewing  exempt  organization  appeals  (see  page  2626 
/e). 


Cohv^dahcr  Procedures  and  Practices 

The  Tax  Audit  Guidelines  issued  in  1965  should  be  integrated  with  the  Audit 
Technique  Guidelines  developed  for  training  purposes  after  1969,  and  updated  to 
reflect  current  exempt  organization  audit  policy. 

•  In  view  of  th^ir  possible  in  terrorem  effect,  "No  Change  Advisory  Letters" 
should  be  subject  to  protest  and  technical  review  (see  page  2609  above). 

•  The  audit  program  should  not  be  concentrated  so  disproportionately  on 
private  foundations.  Closer  attention  should  be  given  to  audit  issues  arising  from 
compensated  solicitation  campaigns  (see  pages  2646-50  above)  and  self-dealing  (see 
page  2660  above).. 

•  Notices  of  proposed  revocations  of  exempt  status  should  advise  organizations 
to"  address  the  issue  of  retroactivity  separately  in  revocation  proceedings;  substantial 
grantors  should  be  permitted  to  participate  as  interested  parties  in  revocation 
proceedings. 

.  Field;  yxamfnati on  personnel  should  be  authorized  to  give  state  authorities^ 
advance  nofiqe' and. more  complete  informatioa. in  appropriate  cases  involving  any 
exempt  organization  against  which  an  adverse  determination  is  in  progress  (see  pagr 
2619  ^bove).        '  '  " 


Personnel  and  Ti 
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! 

•     ♦ ' . .  '  » 

•  Training  materials  for  both  the  determinations  and  examinations  functions  of 
field  personnel  should  be  updated  and  should  include  material  on  the  history, 
purposes,  and  public  interest  served  by  private  philanthropy.  The  determinations 
and  examinations  coiirses  might  be  combined  into  one  course  on  supervision  of 
exenript  tJrganizatlons,  with  participation  by  experts  from  outside  the  Service, 

The  entry  level  for  lawyers  and  professionals  with  similar  training  in  the 
Technical  Branch  oi  the  Exempt  Organizations  Division  should  be  raised  to  equal 
the  entry  level  for  professionals  entering  the  Chief  Counsel's  office  and  the 
De^jartment  of  justice. 
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Public  Information 

•  Jhe  Service  should  sponsor  seminars  and  edupational  programs  throOghout  the 
country,  to  faniiliarize  attorneys  and  others  with  the  requirements  of  the  Code, 
Service  procedures,  and  the  status  of  current  Service  issues  relating  to  .philanthropy. 
Particularly  for  small  organizations,  an  information  program  would  be  extremely 
helpful. 

•  The  most  recently  filed  information  returns  and. private  foundation  annual 
reports  should  be  made  available  to  the  public  under  section  6104  by  mail,  upon 
written  request,  without  the  requirement  for  a  personal  appearance. 

*  Data  relating  to  philanthropy  and  philanthropic  organizations  shoul^J  be 
colle<?ted,  analyzed  and  published  by  the  Service  as  discussed  at  pages  2661-64  aboVe. 


Organizational  Structure 

•  t^e  Exempt  Organizations  Technical  Branch  should  monitor  carefully  the 
decisions  of  regional  offices  upon  appeals  of  advei-se  exemption  determinations  and 
penalty  taxes;  without  reluctance  to  grant  National  Office  review  in  any  case 
presenting  a  reasonable  question  and  regardless  of  whether  the  affected  organization 
has  specified  such  question  in  its  appeal. 

•  We  suggest  that  the  Operations  Branch  of  the  new  Exempt  Organizations 
Division  include  separate  sections  for  Private  Foundation  Examinations  and  Public^ 
Charity  and  Miscellaneous  Examinations. 

•  The  Office  . of  Employee  Plans  and  Exempt  Organizations  should  have  its  ov/n 
Planning,  Research  and  Statistics  Staff  (see  pages  2627  and  2661-64  above),  with  a 
capacity  and  readiness  also*to  commissioa  and  publish  studies  relating  to  philan- 
thropy by  experts  from  outside  the  Service.  Responsibility  for  the  Exempt 
O/ganizatjon  Master  File  should  be  coordinated  jointly  between  this  staff  and  the 
OperatioJIrBranch  of"the'  Exemp't  Organizations  Division. 

•  The  Interpretative  Division  of  the  Chief  Counsel's  office  should  include  an 
Exempt  Organizations  Branch,  ^WrrCffiased  staff  at  the  review  level. 

•  An.  effect/^  procedujre  should,  t?e, established  for  coordination  between  the 
Assistant  Commissioner  (£inployee  Plans  and  Exempt  Organizations)  arid  "the 
Assistant  Commissioner  (Technical)  to  resolve  differences  between  their  respective 
technical  staffs  concerning  interpretations  of  exempt  organization  Code  provisions 
that  are  intdrrelaTlll?  with  provisions  appearing  in  other  areas  of  the  Code.  Such 
coordinating  procedure  should  accord  final  responsibility  to  the  Office  of  Employee 
Plans  and  Exempt  Organizations  when  the  difference  arises  over  a  rulings  request 
that  is  required  to  be  submitted  under  the  Code's/xempt  organization  provisions, 
such"  as  requests  for,  approval  of  foundatioVscM^fhip  procedures  required  to  be 
submitted  under  section  4945  (see  page  2603  above). ^ 
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'  Appendix 
Number  of  Exempt  Organizations,  1969-1974 


Period^  ! 

Number  of 

Private 
Foundations 

Number  of 

Public 
Charities^ 

Total  Active 
501(c)(3)s^ 

Total^ctive 
Exempt 
Organizations^ 

3/31/74* 

28,326 

174,186 

226,122 

— 

FY  1973 

25,133 

■  220,074 

643,586 

FY  197^ 

23,172®    ^  . 

181,482 

47^,608 

FY  1971 

160,440 

457,022 

FY  1970 

^tf!^  — 

150,034 

'  437,390 

FY  1969 

145,722 

416,562 

3 

a.  Kiarch  31,  1 974,  data  from  Commissioner  Alexander's  testimony.  Hearing  Before  the  Sub- 
committee on  foundations,  U.S.  Senate  F,inance  Committee,  June  3, 1974,  pp.  115,  139;  all 
Other  (lata  ai^ supplied  by  the  Service.*  Public  charities  may*generally  be  assumed  to  equal  Total 
Active  501(c)(3)s  less  private  foundations,  but  the  3/31/74  figures  reported  by  Commissioner 
Alexander  do  not  total,  apparently  because  of  501(c)(3)s  whose  foundation  status  had  not  yet 
been  determined.  The  Service  advises  that  the  number  oj  501(c)(3)  organizations  with  such 
undetermined  status  was  10,852  as  of  June  30,  1974.  Only  about  80,000  public  charities 
filed  returns  in  FY  1973,  with  the  balance  of  about  1 05,000  public  charities  (le.,  total  active 
501(c)(3)$  less  private  foundations  and  those  of  undetermined  foundation  status)  either 
delinquent  or  not  required  to  file  (churthes  and  tlleir  affiliated  auxiliaries,  conventions  or 
associations;  subordinate  units  covered  by  a  central  organization's  return;  other  public  charities 
whose  annual  gross  receipts  do  not  normally  exceed  $5,000). 

b.  Does  not  incluk  Nonexempt  Charitable  Trusts  (NECTs)  which  are  to  be  treated  as  private 
foundations.  As  of  March  31,  1974,  there  were  7,726  NECTs  which  had  filed  required  forms 
with  the  Service  and  are  being  treated  as  private  foundations;  the  comparable  figure  for  FY 
1973  was  6,400. 

c.  The  latest  available  fig^e,  as  of  August  31, 1974,  is  approximately  230,000.  All  figures  in  this 
column  omit  organizations  that  have  not  applied  to  the  Service  for  recognition,  which  is  not 
required  for  churches  (including  their  integrated  auxiliaries  and  conventions  or  associations  of 
churches),  public  charities  wl^bse  annual  gross  receipts  do  not  normally  exceed  $5,000,  or 

 ,su^)0^d^nate.  units  of  public  charities  covered  by  group^oilings  issued  to  a  cent^  orga^ation 

(Which  is  counted  as  one  entity  in  these  figures).  However,  these  figures  include  some  organiza- ' 
tions  which,  although  not  required  to  apply  for  recognition,  have  nevertheless  done  so;  their  ^ 
number  is  unknown.  ^ 

d.  Include  ^rbordinate  units  of  parent  organizations  (other  than  religious  organizations)  to  which 
group  rulings  have  been  issued.  Tlie  substantial  increase  in  the  number  of  active  entities  for 
FY  1973  reflects  a  concentrated  eYfort  made  during  that  time  to  add  subordinate  units  to  the 
EOMF  listing. 

jc.  Th|s  figure-  represents  the  total  for  the  period  ending  July  31,  1 972,  as  this  was  the  first  period 
^  that  EOMF  computer  statistical  data  was  available. 
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Footndtes 


1,.  Th«  Peterson  Commission  focused  on  private  foundations,  dealt  with  in  the  Tax  Reform  Act 
of  1969.  See  Foundations  ^Private  Giving,  and  Public  Policy,  Report  and  Recommendations  of 
the  Commission  on  Foundations  and  Private  Phiianthropy  (Chicago,  1970).  ^  ^ 

2.  Only  certain  classes  of  business  corporations  were  subject  to  earlier  federal  income  tax 
statutes  that  were  adopted  briefly  during  the  Civil  War  period.  The  1894  statut^^was  declared 
unconstitutional  by  the  Supreme  Court  in  1895,  Poiiock  v.  Farmer's  Loan  and  TN(5t  Co.,  157 
{JS,  429,  aff'd  on  rehearing,  158  U.S.  601  (1895),  but  comparable  provisions  appe\(ed  in  the 

,  Corporation  Excisfc  Tax  of  1909  and  then  in  the  Revenue  Act  ori913  and  ail  rev^^iue  acts 
since  then.' 

3,  Other  tax-exempt  organizations  irKlude  civic  leagues  and  social  welfare  organizations,  labor 
unions  and  agricultural  organizations,  chambers  of  commerce,  recreation  clubs,  fraternal 
societies,,  teachers  retirement  associations,  cemetery  companies,  credit  unions  and  veterans 
o«anizations.  See  Internal  Revenue  Code  §§  501(c)(1)  through  501(c)(19)  and  501(d),  (e)  and 

^.-"^(ffTQuallfled  pension,  profit^aring  and  stock  bonus  plans,  defined  in  Code  §  401(a),  are  also 
given  tax  exemption  by  §  501(at.  Also  exempt  are  farmers'  cooperatives  (§  521),  shipowners' 
protection  and  indemnity  associations  (§  526),  political  organizations  (§  527),  common  trust 
funds  (§  5§4)  and  charitable  remainder  trusts  (§  664). 

.4.  Internal  Revenue  Code  §§  170(c)(2),  642(c),  2055(a)(2),  2522.  Nongrofit  veterans 
organizations  also  have  this  advantage,  as  do  political  organizations  to  a  limited  extent  and  some 
fraternal  lodges  for  gifts  to  be  used  exclusively  for  chariable  purposes;  some  nonprofit  cemetery 
companies  have  this  advantage  with  respect  to  income  tax  (but  not  estate  or  gift  tax) 
deductions  by  donbrs.  Organizations  devoted  to  testing  for  public  safety,  although  exempt 
tinder  §  501(c)(3),  do  not  qualify  for  deductible  contributions.  '  « 

V.       >  ....  J 

5>^e  use  terms  such  as  "charitable  organizations,'*  "philanthropic  organizations,  and 

"501(c)(3)  organizations"  interchangeably;  when  we*usc  the  term  "exempt  9rganizations,"  we 

rc/cr  to  all  categories  of  exempt  organizations.  We  use  the  term  "publlc  charlti.es"  to  encompass 

•  ail  501(c)(3)  cjrganizations  that  ar^  not  private  foundations. 

6.  Charitable  otganizaUons  also  receive  granU  from  and  enter  into  contracts  with  government 
agencies:  hospitals,  for  example,  under  the  Hill-8urton  Act;  performing  arts  organizations  under 
the  'National  Endowment  for  the  Arts;  colleges  and  universities  under  Office  of  Education- 
programs.  Federal  programs  in  areas  sucri"  as  education,  manpower,  health,  ciyil  rights,  crime 
reduction,  th^' environment,  defense^  spac^ft,, research  and  development  qf  alLkinJs  ~  Jnyolving 
virtually  the  entire  spectrum  of  the  federal  budget  -  include- grants  Jo  and  contracts  with 
private  Institutions.  A  large  (but  unidentified)  portion  of  the  recipient  Institutions  are  501(c)(3) 
organizations.  1  e  Impact  on  philanthropy  of  the  federal  'government's  grant  and  contract 
activities  is  significant  but  beyond  the  scope  of  this  study,  which  focuses  on  federal  oversight  of 
the  collection  and  expenditure  of  privdte  charitable  funds.  It  should  be  noted,  however,  that  a 
.  charluble  or^ahkation's  conduct  o^  a  substantial  part  of  Its  activities  under  federal  government 
grants  and  controls  may  subject  it  to  the  same  constitutional  startdards  that  are  applicable  to 
governmental  agendes,  it  least  In  the  areas  of  race  and  sex  discrimination;  see  New  York  City 
yflyctftf}>^£]^(JWtd  States Jaycees,  Inc.,  377  F.  Supp.  481  IS.D.N.Y.  1974). 

^7  Jackson  v.  Statief  Foundation,  496  F'.2d,  623,  638  (2d  Cir.  1974)  (Circuit  Judge  friendly 
dissenting  Uom  denial  of  reconsideration  en  banc).  See  also,  Bittker,  A  "Compreherdive  Tax 
Base  *  As  achal  of  income  Tax  Reform,  80  Harv.  L.  Rev.  925  (1967).       .  / 

8.  Internal  Revenue  Code  [hereinafter  sometimes  referred  to  as  "Code"]  §  501(c)(3). 

t 

^    9.  See  Appendix,  note  3. 
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;  to.  Code.§  7803(a). 

\h  Internal  Revenue  Manual  (hereinafter  cited  as  "IRM**)  ]\nA  (1974);  Rev.  Proc/72-57, 
1972-2  Cum.  Bull.  835,  836.  ' 

12.  Remarks  by  Commissioner  Randolph  W.  Throv^er,  prepared  for  delivery  before  South 
Dakota  Society  of  t^PA's  and  State  Bar  Association,  Rapid  City,  South  Dalcpta,  November  6, 
1970.     .  '  / 

13.  For  this  purpose,  certain  nonexempt  charitable  and  split-interest  trusts  to  which  deductible 
contributions  have  been  allowed  are  treated  as  501(c)(3)  organizations.  Code  §  4947.  The 
exceptions  to  the  application  requirement  of  §  508  are  discussed,  in  note  32,  infra. 

14.  Remarks^by  Commissioner  Donald  C,  Alexander,  prepared  for  delivery  (before  the  Amejjcan 
Society  of  Association  Executives,  New  Orleans,  Louisiana,  August  29,  1973.  o 

15.  Remarks  by  Commissioner  jShnie  M.  Walters,  pret)ared  for  delivery  before  Tax  Exempt 
Or^ntzatlons  Institute,  San  Diego,  California,  January  12,  1973. 

16.  Reorganization  Plan  No.  1  of  1952,  effective  March  15,  1952,  1952-1  Cum.  Bull.  227,  has 
been  embedded  in  the  Internal  Revenue  Code  of  1954,  §  7804(a).  Previously  the  Service  was 
organized,  both  in  Washington  an4  in  theo  field,  on  a  program  or*  *'type-of-tax"  b; 
jurfsdictionally  separate  units  administering  different  types  of  taxes, 

17.  See  Rev.'Proc.  72-2,  1972-1  Cum.  Bull.  695. 
-18.  See  Rev.  Proc.  72-3,  1972-1  Cum.  Bull.  698. 

19.  <!ode  §  7805(a).  V 
'  20.  See  Rev.  Proc.  72-1,  1972-1  Cum.  Bull.  6^3.  ' 

21.  See  Code  §§  6213,  7421-7422;  Bob  Jones.  University  s^Simon,  416  U.S.  725  (1974); 
Commissioner  v.  Americans  Unit^  Inc.,  416  U.S.  752  (1974).  Both  tfie  present  Commissioner 
and  at  least  *one  -of  his  predecessors  have  proposed  that  Congress  authorize  direct  appeal  to  the 
Tax  Court,  without  awaiting  notice  of  tax  deficiency,  from  adverse  decisions  by  the  National 
Office  on  an  organization's  claim  to  exemption  qualification. 

22.  Throughout'  Chapter  II  we  discuss  the  Service's  administration  of  exempt  organization 
matterf  as  It  has  existed  up  to  December  2,^974,  when  the  Employee  Retirement  Income 
Security  Act  of  1974  became  effective  mandating  certain  changes  in  the  structure  of  that 
administration.  The  nature  and  .potential  effect  of  those  changes  are  Reviewed  in  Chapter  III. 
Apart  frogri  the  specific  developments  noted  in  Chapter  III,  the  discussion  In 'Chapter  II 
continues  to  be  current  as^f  mid-March  1975. 

23.  News  Release  IR-1326,  August  29,  1973,  Remarks  of  Commissioner  Ale;«inder  prepared  for 
delivery  before  \ht  Ame^an  Society  of  Association  Executives,  New  Orleans,  Louisiana,  p.  J. 

24*1^  Under  the  Service's  1952  reorganization,  an*  Exempt  Organizations  Branch  was  created  In 
M  tl^e  Natlonaf  Office's  Special  Xc^hnkal  Services  Division  Under  the  Assistant  Commissioner 
'  (Technical).  See  Rev.  Rul.  10,  1953-1  Cufii.  Bull.  488,  493.  —  ^ 

\.  25.  Rev.  Rul.  54-164,  1954-1  Cum.  BIjII.  88.  " 

26!  The^l969  report  of  the  Commission  on  Foundations  afW  Private  PhilanthCPpy  ("Peterson 
O    on'*)  had  focused  on  the  Service's  inadequiacles  in  this  ar^.  /- 
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27.  CommrssJoner  of  laternal  Revenue,  Annual  Reports  1970,  1969;  Cotica,.Thc  Internal 
^Revenue  Service  and  Its  Programs  for  Exempt  Orgahizations,  NYU  Proceedings  of  9th  Bien. 
"  Conf.  on  Charitable  Foundations  243,  245-247  (1969). 

28.  Remarks  by  Commissioner  Randolph  W.  Thrower,  prepared  for  delivery  before  the 
Southwestern  Legal  Foundation^  Dallas,  Texas,  January  15,  1971;  Ibid.,  before  the  South 
Dakota  Society  of  CPA's  and  State  Bar  Association,  Rapid  City,  South  Dakota,  Noveniber  6, 
197P.  Ojv  of  the  Service's  principal  deficiencies  even  at  the  present  time^is  its  continued  failure 
to  analyze  and  publish  exempt  organization  data  other  than  that  necessary  to  the  computation 
of  tax  liability,  thus  frustrating  analysis  of  the  existing  law's  impact  on  charitable  activities.  See 
Testimony  of  Commissioner  Alexander,  Hearing  Before  U.S.  Senate  Committee  on  Finance, 
Subcommittee  on  Foundations,  June  3,  l974,p<7ss/m,  and  discussion  at  pages  2661-6Tbelow. 

29.  Originally,  the  tramjng  program  was  to  include  "refresher  courses  -  in  fields  such  as 
sociology,  political  science,  economics,  philosophy  artd  the  like."  Remarks  by  Commissioner 
Randolph  .W.  Thrower  before  American  Bar  Association  Section  of  Taxation,  Dallas,  Texas, 
August  10,  1969.  See  also  Commissioner  of  Internal  Revenue,  Annual  Report  1^69,  p.  6r 
"Internal  Revenue  agents  and  other  specialists  assigned  to  exempt  organizations  work  will  be 
giveru  special  training  beyond  ^he  scope  of  tax  law  and  accounting  -  for  example,  basi^  of 
sociology,  political  science,  and  economics."  The  actual  content  of  this  training  program  is 
discus^  at  pages  2586  and  2603  below. 

30.  News  Release  lR-1010,  january  19,  1970,  "IRS  to  Centralize  Tax  Exempt  Organization, 
Activity."  '  ^ 

31.  Rev.  Proc.  73-7,  1973-1  Cum.  Bull.  753  (private  foundations);  Rev.  Proc.  72-4,  1972-1 
Cum.  fiull.  706.  See  also  Rev. -Proc.  72-41,  1972-2  Cum.  Bull.  820  (applications  of  central 
organizations  for  group  rulings  ^exempting  subordinate  organizations).  Teqhnical  advice 
procedures  are  set  forth  rr^  Rev.  Proc.  73-8;  1973-1  Cum.  Bull.  754. 

32.  Code  §§  508(a)  and  (t)  except  from  this  requirement  all  organizations  that  were  organized 
prior  to  October  10,  1969,  all  churches  (including  their  integrated  auxiliaries  and  conventions  or  ^ 
associations  of  churches),  and  alt  public  charities  whose  annual  grOss  receipts  da' not  normally 
exceed  $^00.  IRS  by  regulation  also  excepts  subordinate  public  charity  organizations  covered 
by  group  exemption  letters, and  "Npnexempt  Chantage  T/usts**  which  were  organized  prior  to 
October  10,  1969.  Trea^.  Reg.§  1 .508-1  (a)(3)/ As  a  ^result'  of  the  exteptlons  from  the 
application  requirement,  IRS  acknowledges  that  under  present  law  it  "will  never  know"" the 
toul-mjmbef  .of  .501(c)(3)  organizations.  Testimony  of  Ho\yard  Schocnfeld,  /Vudit  Division, 
Internal  Revenue  Service,  Hearings  Before  the  Subcommittee  on  Foundations  of  the  Committee 
on  Finance,  U.S.  Senate,  June  3,  1974,  p.  137".  '  , 

33.  Treas.  Regs.'§§  1 .50l(a)-l (a)(2)  and  1.508-l(a)(4).  Because  of  the  'advantages  of 
recognition  by  the  Service  (see  the  following  footnote),  sorrje  church  groups  and  small  public 
chanties  that  are  excepted  from  the  §  508  application  requirement  nevertheless  choose  to 
obtain  501(c)(3)  recognition  by  the  Service.  <»  ^  ^ 

34.  Treas.  Publication  78.  In  addition,  social  security  and  unemployment  taxes  become  optional^ 
rather  than  compulsory  with  respect  to  wages  paid  emi^loyeerof  organizatiops  whose  501  (c)(3)^ 
status  has  been  recognized  by  IRS,  s^  Code  §§  3121(b)(8)(B)  and  3306(c)(8).  Some  small 
public  charities  and  church  groups  that  are  not  required  to  apply  for  Service  recognition,  and 
have  not''done  s</,  are  nevertheless  listed  in  Publication  78  at  their  own  request. 

35.  Code  §  508(b^  andlcl-  Note  that  pre-1969  organizations  and  small  f)ublic  charities  are  npt^. 
excepted;  section  508(c)  requires  that  the  latter  not  b%  private  foundations  in  order  to  qualify 

^  for  the  exception- of, section  508(b). 
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f «  3j6.  If  6i9»^fie'd^  as  a\p/iyate  f^ndation,  the  Service  may  atse^iave  to  determine  whether  t^t 
f ;  organization  is  i  private,  operatii^koUndatiof^  unAr.  Code    494Z(])(3).         *    .  > 

^  37.  thfs  ^National  Qffi^^  Technical  staff  also  conducts,  on  a  sample  b^sis  intended  to  assure, 
uniforrnify^Of  siapdarcb,^  post«review  of  determmation  tetters  ts$u?3'in  the  field.  See  section  9 
of  Rev!.  l>T0«/l2*4/'t^?|-1  Curn.  Bum  706,  708^  This  is  estimated  by*  iRS  to  occupy  5%  of  the 
tigin  ofJTcchQJcal^s  E,;9^pt  Organizations  Branch.  No  data  are  available  on  how  often  such 
"^"post-revfcws  rcsCftJn  af^&tional  Office  iBxccptiocf;to  fteld  determinations;  if  ^uch  an  exertion  is 
""-flken  ^n.d  the  organization  protests,  the  file  Is  r^cferred  to  the  National  Office  for  technical 
advice;     .  •  '  ^  . 

.  *    '  : 

38.  Tlie  analysisdoes  qpt.pl^  course  reveal  how^mcich  tijrnc  or  effort  may  be  required  to  obtain 
the  results,  nort?^he  e^jent  to  which  new  organizafions  are"  effectively  denied  '501(c)(3) 
recognition  by  pro'tpyted  delay.  See  page  2598  below.  ' 

\       1^  '  ,  .  . 

.^39.  Treas.  Reg.  §  150V(c)(3)-l(d)(lj(tiO.^  .  ^  * 

; 

40.  The  legislative  history  of  section  501(c)(3)  is  discussed  in  Rev.  Rul.  67-325,  1967-2  Curn. 
♦  Biill.  113.        •  , 

-^1.  treas.  Reg.  §  a.501(c)(3)-l<d)(2).  -    '  ^  *  * 

42.  Ibid.;  see  also  IRM  1 1(*671).759.  * 

>  .  -    ...  . 

43.  See  pages  2660-61  below.  *     .     *  •  , 

44.  Recently  Commissioner^ Alexander  noted  that,* "More  than  a  legal  decision  has  to  be  made. 
U  Is  relatively  easy  to  say  that  an  activity  furthers  a  pharitable,  or  religious  or  social  welfare  or 
even  a  common  business  purpose.  It  is  far  more  difficult /to  decide  whether,  in  point  of  fact, 
tills  that  activity  r^lly  does  further  goals^stated  in  such  nebulous  terms."  News  Release 
IR*1326,  Remarks  by  Commissioner  Alexander  prepared  for  delivery  before  the  American 
Society  of  Association  Executives,  New  Orleans,  Lpuislana,  August  29,  1973. 

45.  A  few  of  the^ Service's  own  experts,  uncomfortable  with  the  interpretative  judgment 
required  oj  the  Se/vice  in  the  exempt^  organizations  ^rea,  would  welcome,  comprehensive 
statutory  treatment  of  the  taxation  of  aii  categories  of  nonprofit  organizatloQ^,  leaving  the 
Service  simply  with^^its  familiar  dudit  role  as  in  the  case  of  business  organizations.  They  note, 
for  example,  that  the  Codecs  'present  provisions  for  determining  'Mncome'-  and  "trade  or 
business  expenses"  are  not  well  designed  /or  nonprofit  organizations  that  are  not  found  to  b« 
'exempt.     '        -     ' , 

46.  Assistant  Secreury  of  ^e  Treasury  ^f or  Tax  Policy  Edwin  S.  Cohen  observed,  "We  have 
tried  to  avoid  interpreting  the  word  'charitable'  In  g  fixed,  immutable  fashion.  As  the  courts 
havtf^done  in  many  nontax  settings,  we  have  tried  to  give  it  a  meaning  that  changes  and  expands 
as  the  needs  of  society  change  and  expand."  Statement  Before  the  H^use  Con^mlttee  on  Ways 
and  Mf  'ans,  on  H,R,  J 3720,  M^y3y)972, 

47.  See,  e.g..  Deposition  of  Arthur  B.  White,  Special  Assistant  to  the  IRS  Chief  Counsel  ^d 
Associate  Chief  Counsel  (Technical),  July  26,  1973,  \n  Center  on  Corporate  Responsibility y  Inc, 
v.  Schultz,  Civil  Action  No.  846-73,  U.S.  District  CoUrPfor  the  District  of  Columbia,  at  T(;.62: 
"There  ^as  been...  concern  in  the  •  office  and  in  the  Chief  Counsel's  office...  that  we're 
getting  further  and  further  away  from  judicial  precedent  in  the  social  welfare  a^ea,  what  you 
referred  to  as  an  ideological  area.  There  have  b/en  discussions  even  this  year  that  \^'ve  got  to 
tighten  up  on  our  precedents  and  see  that  we  have  very  carefully  reviewed  the  legal  groun</s  of 
ttfem."         *  '  . 
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.48.  IRM  (11)671^.759.  Note  that  "promotion  of  social  welfare"  as  a  charluble  purpose  under 
50l(c)(3)i  is  somewhat  limited  by  the  Regulation's  provision  that  such  promotion  must  be 
"designed  lo  accomplish  any  of  the  above  purposes  [relief  of  poverty  and  distress;  advancement 
of  religion,  education  or  science;  erection  of  public  buildings,  monuments  or  works;  or  lessening 
the  burdens  of  lovernment) ,  or  (i)  to  lessen  neighborhood  tensions;  (li)  to  eliminate  prejudice 
and  discrimination;  (lii)  to  defend  human  and  civil  rights  secured  by  law;  or  (Iv)  to  combat 
community  deterioration  and  juvenile  delinquency."  Treas.  Reg.  §  1 .50l(c)(3)-1(d)(2). 
However,  under  Action  501(c)(4),  "promotion  of  social  welfare"  is  defined  simply  as 
"promoting  in  some,  way  the  common  good  and  general  welfare  of  the  people  of  the 
community."  Treas.  Reg.  §  1 .501(c)(4)-1  (a)(2)(r). 

49.  "The  position  of  the  Service  is  that  the  law  of  charities  traditionally  has  recognized  that 
private,  nonprofit  schools  are  educational  and  thus  charitable,  even  though  their  enrollment  is 
limited  to  a  particular  sex,  a  particular  religion,  or  a  particular  race.  There  has  been  no  decision 
of  any  Federal  court  of  which  we  are  aware  that  rejects  this  principle,"  Remarks  of 
Commissioner  Randolph  W.  Thrower  before  American  Bar  Association  Section  of  Taxation, 
Dallas  Texas,  August  1 0,  1969. 

50.  Green  v.  Kennedy,  309  F.  Supp.  1127  (D.C.D.C.  1970),  on  final  injunction  sub  nom.. 
Green  v,  Connolly,  330  F.  Supp.  1 150,  aff'd  perxuriam  sub  nom.,  Coit  v.  Green,  404  U5.  997 

(1971),  ;  / 

51.  Remarks  b^y  Commissioner  Randolph  Thrower  before  American  University  Tax  Conference 
9n  Non-profit  Organizations,  Washington,  D.C.,  February^,  1971.  See  Rev.  Rul.  7M47„ 
1971-7  Cum.  Bull.  230.  The  Service's  change  of  position  yf^  announced  in  July  1970,  after 
Issuance^  of  a  prelimmary  injunction  in  the  dreen  c^se^rbut  before  decision  on  the  final 
Injunction.  ^ 

52.  330  R.  Supp.  at  T1 59-1 160. 

53.  Rev":  Proc.  72-54,  1972-2  Cum.  6ull.  834. 

54.  Proposed  Rev.  ProC.,  Technical  Information  Release  TIR-1347,  February  14,  1975. 

55»  E.g.,  Jackson  v.  Statler  Foundation,  496  F.2d  623  (2d  Cir.  1974);  Falkenstein  v. 
Department  of  Revenue,  350  F.  Supp.  887  (D.  Ore.  1972)  (threcrjudge  court),  app.  dism.,  409 
U.S.  1099,  (1973);  McGlotten  v.  Connally,  338  F. 'Supp.  448  (D.C.D.C.  1972)  (three-judge 
court). 

56.  See  Ne^v  York  City  jaycees.  Inc.  v.  United  States  Jaycees,  Inc.,  377  F.  Supji.  481  (S.D.N.Y. 
1974).        \  ^  '  .  ■ 

i57.  The  effects  of  the  lorfg  delay  arc  described  in  Adams,  Responsible  Militancy  -  the 
Anatomy  of  A  Public  Interest  Law  Firm,  The  Record^pf  th«r  Asspciation  of  the  Bar  of  the  City 
of  New^  York,  November  1974. 

58.  Rer^arks  by  Commissioner  Thrower,  before  American  University  Tax  Conference  on 
Non-Profit  Organizations,  Washington,  D.C.,  fcbruary  18,  1971. 

^9.  Testimony  of  Commissioner  Thrower,  Hearings  Before  the  Senate  Subcommittee  on 
Employment,  Manpower  and  Poverty,  on  Tax  Exemptions  for  Charitable  Organizations 
JVffectIng  Poverty  Programs,  9UtCong.,  2d  Scss.  pp.  71.-72,  November  16,  1970. 
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60.  Not  until  October  1974  did  the' Service  issue  its  first  private  rulings  on  this  nciatter, 
ippermittin^  public  interest  laW  firms  to  accept  fees  awarded  by  a  court  or  provided  by  a 
court«approved  settlement,  but  only  where  the  probability  of  recovering  a  tee  is  not  so  strong  as 
to  make  the  litigation  economically  feasible  for  private  law  firms;  in  no  case  may  fees  (however 
small)  be  accepted  from  clients,  and  no  more  than  SO  percent  of  the  organization's  litigating 
budget  may  be  dd^yed-by^wardecf  fees^  (based  on^  five^ea^^noving-avwt^ge)v-The  lafter  two 
conditions  remain  the  subjec^  of  continuing  controversy.  The  Service  has  lately  adhered  to  its 
position,  see  Rev.  Proc.  7503  and  Rev.'Rul.  75-74,  75-75  and  75-76,  1975  Int.  Rev.  Bull.  No. 
^  10,  March  >0,  1975. 

61.,  The  key  districts  were.  Increased  to,  19,  from  16  in  December  1974  as  part  of  the 
reorganization  incident  to  creation  of  a  new  Office  of  Employee  Plans  and  Exempt 
Organizations.  See  Chapter  lit.  Applications  received  by  IRS  offices  abroad  are  referr^llMo  the 
Office  of  International  Operations  in  Washington,  whose  director  functions  as  a  key  District 
Director  for  su\h  organizations. 

62.  A  few  key  districts  do  not  establish  formally  separate  groups  for  the  two  functions. 

63.  Rev.  Proc.  72-4,  19720  Cum.  Bull.  706,  707.  Tl^e  standard  was  the  same  under  the  earlier 
procedure.  Rev.  Proc.  69-3,  1969-1  Cum.  Bull.  389, 

64.  IRM  (11)671.221-222.  Also  to  be  referred  to  the  National  Office  are  group  exemption 
applications  and  private  school  caser  in  which*  (a)  adverse  action  is  a  probability,  (b)  the  case 
arises  from  Mississippi,  ,or  (c)  the  school's  principal  method  of  publicizing  its  racially 

,  nondiscriminatory  policy  is  not  one  of  those  approved  by  the  Service's  Revenue  Procedui^  on 
.this  subject.  IRM  (11)671.223-224. 

65.  IRM  (11)671.224.2.  '  .  *  . 

66.  Na  breakout  of  501(c)(3)  from  other  exemption  applications  is  available.  As  distinct  from 
rulings,  the  National  Office  in  recent  years  has  issued  "technical  advice"  in  about  500  cs&es 
annually,  including  adverse  district  determinations  protested  by  applicants  and  proposed 
revocations. 

67.  The  Commissioner's  Annua/  Reports  for  1971,  1972  and  1973  each  show  about  3400 
rulings  (as  distinct  from  technical  ^advice)  issued  on  exempt  organization  matters.  The  Service 

,  advises  that  about  half  of  these  rulings  are  on  501(c)(3)  applications,  ab^ut  30%  are  on  requests 
by  private  foundations  for  r\jlings  on  proposed  transactions  (of  which  by  far  the  largest  number 
involve  procedures  for  indivfdual  grants *'and  scholarships,  for  which  advance .  1  RS^apf^roval  is 
required  unddr  Code  §  4945(g)),  and  the  Vem^ning  ^0%  are  on  applications  for  exemption 
under  other  Code^  proviiions  and  other  mattfcr^.»  .         *  . 

68.  Lehrfeld  and  Webster,  Administration  by  tfte  iRS  of  Non-Profit  Organization  Tax  Matters, 
XXI  fax  Lawyer  591,  598  (Spring  1968).    '  .  *  . 

69.  Exemption  applications  increased  from  17,361  in  FY  1966  to  29,741  in  FY  1973. 

70^1  Rev.  Proc.  72-4,  19720  Cum.  Bull.  706;  IRM  (11)671.250  and  Exhibit  200O8  thereto. 
Treasury  Publication  716  ("Instructions  for  Preparing  Protests  of  Determination  Letters  Issued 
to  Organizations  Claiming  Exemption  Under  Section  501  of  the  Intemal  Revenue  Code")  is 
normally  attached  to  adverse^  determination  letters,  unless  the  letter  itself  contains  such 
information.  •  ^ 

71.  See  the  sample  denial  letter  shown  as  Exhibit  200*18  to  IRM  (11)671.250.  However,  upon 
issuance  of  an  aidverse  determination- the  file  is  placed  in  suspense  f6r  45fdays,  during  which  no 
.w:^  1.  i^ijg^  (Q  obtain  tax  returns  or  any  tax  payment  "unltss  the  interests  of  the 
CDI/^^"*  are  in  jeopardy,"  and  a  protest  received  after  30  days  '*will  be  considered'* 
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although  "reopening  of  the  case  will  be  coordinate^d  with  any  action  in  process,  such  as  efforts  " 
to  obtain  income  tax  returr^  examination  of  returns,  or  coiin  or  appellate  action.'*  IRM 
{11)671.261:  ^ 

72.  District  conferences  may  be  conducted  is  necessary  ^t  locations  other  than  the  key  district 
office  by  "circuit  rwlr"  conferees  from  key  districts.  IRM  4(11)81. 

73.  The  absolute  right  to  National  Office  review  of  adverse  determinations  is  now  being 
modified  by  the  esUblishment  of  a  Regional  review  level  under  the  new  Assistant  Commissioner 
discusscd^in  Chapter  lil.  See  pages  2623,  2626  below. 

74.  If  the  written  protest's  statement  of  facts  <foes  not  agree  with  those  ascertained  by  the  key 
district  specialist,  the  applicant  may  be  requested  to  submit  a  supplemental  statement  modifying 
Its  factual  contentions  or  t  statement  of  its  understanding  as 'to  the  specific  points  in  issue, 
before  the  file  is  forwarded  to  the  National  Office.  See  IRM  4{1  1)82.4,  83.2. 

75.  E.g.,  Lehrfeld  and  Webster,  op.  cit.  page  30  above,  at  d07,  estimated  50  percent*  The 
Service  believes  the^erc^ntage  of  reversals  is  much  lower  now.  ^ 

o 

76.  District  conferees  are  instructed  to  encourage  a  district  conference,  although  waived  by  the 
'applicant,  whenever  the  confree  believes  the  issue  can  be  resolved  at  the  district  tevel,  IRM^ 

4(11)82.4.  ^ 

77.  JRM  4(11)31. 

78.  Service  procedures  require  a  certified  copy  only  of  the  organization's  articles  of 
incorporation  or  other  basic  governing  instrument;  bylaws  need  not  be  certified  unless  they 
constitute  the  governing  instrument,  as  for  some  unincorporated  associations.  Rev,  Proc.  68-14, 
1968-1  Cum.  Bull.  768;  IRM  4(1 1)32.  Apart  from  whether  some  district  officials  demand  more 
paperwork  than  Service  procedures  require,  it^is  not  clear  why  certification  should  be  necessary 
even  for  the  governing  Instrument,  since  Code  §  7207  makes  it  a  crime  to  willfully  and 
knowingly  delrver  to  the  Service  a  document  that  is  false  as  to  any  material  matter  (whether  the 
document  is  certified  or  not). 


79.  IRM  (11)671. 

80.  See  note  29, Supra. 


81.  Nof  does  the  Technical  staff  control  the  type,  Qr  uses  to  be  made,  of  dau  collected  in  the 
Exempt  Organization  Master  File,  which  is  maintained*  by" 'the  National  Office's  Audit  Division,^ 
'  or  the  manner  in  which  audits  of  exempt  organizations  are  conducted. 

,82. -First. priority  goes  to  inquiries  from  the  congressional  committees  or -staffs  concerned  with 
tax  rr^atters  or  inquiries  from  the  Treasury  Department  or\White  House;  second  priority* goes  to 
other  congressiQnal  inquiries,  third  priority  is  technical  advice  requests  from  District  Directors. 
Rulings  requests  and  exemption  applications  together  have  fourth  priority  and  are  handled  in 
chronological  order,  except  for  cases  specially 'expedited  because  of  the  needs  of  the  applicapt 
organization  or  interests  of  the  community  In  which  the  Organization  is  jocated  or  because  of 
substantial  congressional  or  governmental  agency  interest  in  the  matter.  Last  priority  is  giv^n  to 
inquiries  from  individuals,  complaints, etc.  See  generally,  l^ehrfeld  and  Webster,  oj).  cit.,  note  68, 
supra.,  at  599*600. 


ice  case 


83.  The  Conference  and  Rcyjew,  Staff  may,  upon  its  initial  review  of  a  technical^  

forwarded  from  a  Rulings  group,  disagree  with  a  proposed  affirmation  of  a  dcnial%tter  and 
recommend  a  favorable  determination  without  a  conference  being  necessary;  if  the  Rulings 
:tion  cannot  agree,  the  Branch  Chkf  resolves  the  matter.  ^ 
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84.  Sec  IRM  (ll)172(l)(c).  -  ?  / 

85.  tt  is  difficult  .to  determine  how  much  time  commissi.oners  devote  to  exempt  organization 
matttrs»  and  it  undoubtedly  varies. "Commissioner  Thrower  (1969-71)  is  estiimated  to  have  given 
as  much  as  30%  of  his  time  to  such  matters.  Most  Commissioners  m  recent  years  have 
apparently  devoted  a  substantial  portion  of  their  time  to^ exempt  organization  questions,  but 
rarely  with  respect  to  individual  decisions.  Theoretically,  the  Commissioner  is  not  bound  by  the 
Chief  Counsel's 'liidviCe,  but  If  an  issue  of  "Treasury  policy''  is  presented  on  which  the 
Commtssioner  disagrees  with  the  Chief  Counsel's  advice  the  matter  is  to  be  submitted  to  the 
Secretary  or  Deputy  Secretary  of  the  Treasury  for  resolution.  The  last  such  occasion  recalled  by 
one  senior  Service  official  involving  an  exemption  ruling  was  ^0  years  ago,  when  the  support  of 
the  Treasury  Department  was  invoked  by  the  Chief  Counsel  in  two  cases. 

86.  Lehrfeid  and  Webster,  op.  cit.,  note  68,  supra.,  at  600. 

87.  Ibid.,  at  608. 

88.  Until  a  fcivorable  exemption  determination  is  issued,  foundations  considering  grants  <:anno,t 
be  certain  that  such  grants  will  not  be  taxable  expenditures  under  Code  §  4945(d)(5);  other 
prospective  donors  have  no  assurance  that  contributions  will  be  deductible. 

89.  In  Center  on  Corporate  Responsibitity,  Inc.  v.  Schultz,  368  F.  Supp.  863  (D.C.D.C.  ^73), 
two  years  and  eight  mdnths  elapsed  before  a  National  Office^ling  was  issued;  tl^^  ruling  was 
issued^  two  weeks  after.the  applicant  commenced  st^tt.  The  case  may  fairly  be  regarded,  however, 
as  atypical.  See  note  197,  infra. 

90.  The  general  criteria  for  referral  are  that,  \7Cases  are  referred  to  Interpretative  Division  in 
those  instances  in  which  the  importance  or  complexity  of  th^  issue  is  such  as  to  justify  Chief 

, Counsel  consideration.''  IRM  (n)172(1)(a)(l)(^). 

91.  The  other  is  the  Legislation  and  Regulations  Division,  which  represents  the  Service  In 
connection  with  tax  le^slatlon  and  prepares  reigulations.  There  is  also  an  Associate  Chief 
Counsel  (Litigation)  and  an  Operations  and  Planning  Division  of  the  Chief  Counsel's  office,  with 
a  Regional  Counsel  attached  to  e^ch  of  the  seven  field  regions. 

92.  Cdilev§  7801(b)(2). 

93.  In  the  Legislation  and  Regulations  Division,  one  ot  five  Branches  handles  all  exempt 
organization  matters  concerning  legislative  changes  and  preparation  of  regulations. 

94.  Until  his  recent  retirement  there  was,  a  Special  Assistant  to  the  Chief  Counsel,  assigned  to 
the  Office  of  the  Associate  Chief  Counsel  (Technical),  who  specialized  In  reviewing  difficult 
50T(c)(3)  determinations  cases;  since  his  retirement  this  function  has  been  assumed  personally 
by  the  Chief  Counsel  and  the  Associate  Chief  Counsel  (Technical). 

i 

95.  On  March  13,  1975,  the  number  of  exempt  organization  matters  pending  in  the  Chief 
Counsel's  Interpretative  Division  had  t>een  reduced  to  78,  of  which  43  were  proposed  Revenue 
Rulings  and  35  concerned  particular  organizations.  The  latter  included  16  ex^ption 
qualifications  under  §  501(c)(3).  This  workload  reduction  may  be  due  at  least  partly  to 
temporarily  decrease  case  referrals  while  the  Service's  Exempt  Organizations  officials  were 
otCMpied  with  the  reorganization  re^ntly  in  process  under  the  new  Assistant  Commissioner  (see. 
, Chapter  HI  below). 

96.  IRW  4(11)52  provides:  "Examining  officers  may^usulttty  discuss  possible  revocation  or 
chan^  in  exempt  statt/!s  with  officials  of  an  organization  before  submitting  recommendations. 
i      Q    suchfdiscusslons  are  ess^ptial  for  examining  officers  to^btain  sufficient  facts  to  make 
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their  recommendations.  Jlpwever,  if  an  eS^amining  officer  believes  that  an  organization  is 
subversive,  he  should  not.  discuss  this  with  the  organization's  representative,  but  should  prepare 
a  detailed  report  setting  forth  all  pertinent  Information,  including  the  reasons  for  his  views,  and 
forward  it  to  the  .National  Office  under  the  technical  advice  procedures..."  (emphasis  added) 
The  reference  to  "subversiveness"  is  apparently  'an  obsolete  reference  to  Code  §  508(g) 
dKQuaUfying  organizations  designated  by  final  orders  of  the  Subversive  Activities  Control  Board, 
which  IS  no  longer  in  existence;  see  also  page  2615  below. 

97.  Rev.  Proc.  72-4,  1972-1  Cum.  Bull.  706.  An^exception  to  this  procedure  may  be  Invoked 
"where  deUy  would  be  prejudicial  to  the  interests  of  the  InternaJ  Revenue  Service  (such  as  in 
ca«cs  involving  fraud,  jeopardy,  the  imminence  of  the  expiration  of  the  statute  of  limitations,  or 
where  immediate  action  is  necessary  to  protect  the  interests  of  the  Government)."  Section 
11. 07^  Rev.  Proc  72-4,  1972-1  Cum.  Bull.  706.  In  such  cases-the  District  Director  may  issue  a 
revocation  notice  prior  to  affording  administrative  appeal  rights  to  the  organization.  In  any 
other  case  warranting  immediate  action  "to  protect  the  interests  of  the  Government,"  such  as 
"in  flagrant  abuse  cases  when  the  organization  is  performing  substantial  acts  clearly  inconsistent 
With  the  exemption  provisions  of  the  Code  and  the  Government's  interest  would  be  prejudiced 
by  the  time  lapse  which  would  be  involved  if  normal  appeal  procedures  wer^  followed,"  the 
District  Director  n)ust  first  obtain  National  Office  approval  before  issuing  a  revocation  "^notice 
prior  to  affording  the  organization  appeal  rights.  IRM  4(11)91.  In  addition  to  suqh  cases,  a 
district-level  conference  iSs^not  afforded  in  any  case  involving  "failure  or  refusal  ^to  comply  with 
the  (ax  laws  because  of  moral,  religious,  political,  constitutional,  conscientious,  ^r  similar 
grounds."  IRM  4(11)82.2.  As  in  the  case  of  adverse  initial  determinations,  the  absolute  right  to 
National  Office  review  of  revocations  is  currently  being  modified,  see  pages  2623,  262$  below. 

98.  Since  retroactive  revocation  can  result  in  assessment  of  past  due  taxes  for  all  years 
remaining  open  under  the  statute  of  limitations,  the  courts  require  that  exercise  of  this 
discretionary  authority  to  take  retroactive  action  not  be  abused.  Automobile  Club  of  Michigan 
V.  Commissioner,  353  U.S.  180,  1  L.Ed.  2d  746,  77  S.Ct.  707  (1957);  Lesavoy  Foundation  v. 
Commissioner,  238  F2d  589  (3d  Cir.  1956). 

• 

99.  Sec.  11.01,  Rev.  Proc.  72-4,  1972-1  Cum.  Bull.  706,  708.  Th«  reference  to  a  ''prohibited 
transaction"  apparently  is  to  Code  Section  503,  which  provides  for  loss  of  exemption  if  certain 
pi'ohibited  self-dealing  transactions  are  engaged  in  by  otherwise  exempt  employee  benefit  plans; 
prior  to  the  Tax*  Reform  Act  of  1969,  but  not  since  then,  Section  503  applied  also  to  some 
501  (c)(3)  orpnizations.  See  pages  2659-60  below.  *  ♦ 

100.  IRM  (bl)^71.2(l0)(4),  .2(11)0.  IRS  Porm  990,  filed  annually  by  .all  exempt  organizations, 
calls  for  "ajdetiiled  description"  of  "any  activities  which  have  not  previously  been  reported  to" 
the  Serviced  Sand  for  a  copy  of  "any  changes"  in  tiae  organization's  "governing  instrument, 
articles  of  incorporation,  or  bylaws,  or  other  instruments  of  similar  import." 

101.  IRM  (11)671.2(10)4. 

102.  Sec.  11.01,  Rev.  Proc.  72-4,  1972-1  Cum.  Bull.  706. 

103.  IRM  (11)671.2(11)2.  '  • 

104.  See  Sec.  13.05,  Rev.  Proc.  72-3,  1972-1  Cum.  Bull.  698.' 

105.  See  Sec.  6,  Rev.  Proc.  72-2,  1972-1,  Cum.  Bull.  695;  Lehrfeld  &  Webster,  op.  cit.,  note 
68„supra.,  ati604, 

106.  Rev.Troc.  72-39,  1972-2  Cum.  Bull.  818.  However^  deductibility  may  be  denied  where  the 
contributor  was  aware  thaf  revocation  was  imminent  or  was  "in  part  responsible  for,  or  was 

)    <are  of,  the  activities  or  deficiencies  on  the  part  of  .the  organization  that  gave  rise  to  the  loss 

IC  170.  ' 
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:  of  qualiflcafion,**  jd.  at  sec.  3.01.  The,  Service  ,  Is 'apparently  applying  this  criterion  also  for 
imposition  of  §  4945  penally  uxes  upon  private  fQundatfons  for  "taxable  expenditures"  in 
making,  grants  to  organizations  with  awareness  that  revocation  of  the  grantee's  exempt  status 

,  •  was  imminent.  ^  *  ^ 

<. 

107.  Rev.  Proc.  72-39, 1972-2  Cum.  Bull.  818.  See  also  IRM  4(1 1)92. 

»■       <  ,    ■*  '  # 

^  108.  Sf  Rev.  Rul.  7M47,  1921-2  Cum.  Bull.  230.  The  first  instance  of  such' advance 
suspension  occurred  before  the  Service  developed  any  procedural  rules  on  the  subject,  in 
connection  with  the  1966  revocation  of  the  Sierra  Club's  501(c)(3)  sutus.  See  Grant,  The  Sierra 
Ctub:  The  Procedural  Aspects  of  the  Revocation  of  Its  Tax  Exemption,  15  UCLA  Li  Rev.  200 
(1967).  '  ^ 

n09.  The  Tax  Reform  Act  of  1969  made  churches,  previously  exempt  from  these  provisions, 
suWect  to  the  tax  on  unrelated'  business  income  effective  in  1976.  ^ 

111).  Code  §  513(a),  M  the  same  time,  feeder  organizations  were  denied  exempitlon  by  section* 
502  ooly  if  the  organization's  "primary  purpose'*  is  carrying  on  a  trade  or  business  for  profit, 

111.  S.  Rep.  No.  2375,  81st  Cong.,  2d  Sess.  at  29,  1950-2  Cum.  Byll,  483,  504-505.         ^  \  ' 

112.  hTow  Treas.  Reg.  §  1 .501  (c)(3).l  (e)(1). 

t 

^  113.^^Treas.  Reg.  §  1 .501(c)(3)-l(b)(l )(iii),  .  *  '  , 

4  \  >  - 

114.  Treas.  Reg.  §  1.501  (c)(3)-l(c)(lj.  .These  regulations  c^n  be  read  as  being  intca?alty 
Inconsistent,  in  that  Reg.  .§  1.501(c)(3)-l(b)(l)(iri)  applies  the  "organizational"  testfand' 

*  provides'  for  no  more  than  an  "insubstan^al"  amount  of  unrelated  business  activity,  while  Reg. 
§  1301(c)(3)*l(c)  applies  the  "operational*'  test  and  embodies  both  a  primary  activity  as  well 
as  an  insubstantial  activity  test;  Reg.  §  50l(c)(3)-l(e)  reuins  the  "primary  purpose"  test^t  V' 
Ihto  the  Regulations  after  the  Revenue  Act  of  1950. 

115.  IRM  (11)671.741.1. 

-  J16.  In  the  Service's  view,4he  principal  authority,  now  more  than  40  years  old,  remains  S/ec  v. 
Commissioner,  42  .F.2d  184  (2d  Cir.  1930),  which  held  that  lobbying  for  repeal  of-statutes 
dealing  with  prevention  of  conception  was  not  "mediate  to  the  primary  purpcie"  or '"ancillary 
to  the  end  in  chief"  of  the  American  Birth  Control  League. 

117.  See  Rogovin,  Tax  Exemption:  Current  Thinking  Within  the  Service,  N.Y.U.  22d  Ann.  Inst. 

on  Fed.  Tax.  (1964)  945, 959-9*60.  *  ^  .  ' 

*  *  .    '  . 

118.  While  the  report  for  FY  1973  gives  the  figure  22,028  at  page  18,  the  table  at  page  138  of 
that  report  shows  23,640  exempt  organization  returns  examined.  The  annual  report  figures  for 
exempt  organization  returns  examined  do  not  coincide  with  those  shown  at  page  2610belowfor 
audits  completed,  apparently  because  the  annual  report  figures*  are  for  returns  (years)  rather 

than  cases  (entities).  As  applied  to  the  8,518  exempt  organizations  whose  audits  were  completed         -  • 
In  FY  1969  and  the  18,980  comp'leted  in  FY  1973,  the  annual  report  data  On  revocations 
recommended  would  Indicate  such  recommendations  in  1.9696  of  the  audit  cases  completed  In 
the  former  year  and  1.33%  In  the  latter  year.  ^  .       ^      *  ♦ 

119.  See  the  analysis  at  page  2612  below,  indicating  that  flhal  revocation  results  from  less  than 
196  of  501<c){3)  organization  audits  but  from  more  than  6%  of  audits  of  other  types  of  exempt 
organizations. 

120.  Stt  Rev.  Proc.  72-3,  1972-1^ Cum.  Bull..698.      J  y  j[  * 
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121.  Comm.«.onef  Alexander  announced  on,|uly  31,  1974,  that  as  soon  as  an  apP'°priate 
procedure  can  be  estabhshed  the  Serv.ce  w.ll  release  to  .he  public  all  pr.vate  ^f^^^^^^''^^^ 
in  the  future  (except  those  requ.red  by  law)  together  w.th  the  support.ng  mformat.o   supp I  d 
by  the  requestmg  taxpayers.  Publ.c  comments  on  .h.s  proposed  change  of  pol.cy  were  sol.ctpd 
Z  News  Reea«  IR  1409,  August  9,  1974.  The  Serv.ce  has  now  formally  proposed  such  a 
p  oce  u"    for  Tuhngs  ^d'  determ.na't.on  letters  on  most  -biects  but  not  on  exe^pt.on 
pphcations,  by  a  Not.ce  of  Proposed  Rulemak.ng,  39  Fed.  Reg  43087  Decernt>er    0      7  . 
the  extent  to  which  these  procedures  should  apply  to  exemption  appUcat.ons  .s  ^  "  """" 
.onsideration:  These  procedures  would  require  requests  for  ruhngs  or  determination  letters  to 
flcude  a  blarik.t  waiver  of  confidentiality  (except  as  to  trade  secrets  or  n»"°- 
foreign  policy  secrets)  and  permit  public  inspection  in  the  reading  room  of  Services 
National  Office  beginning  30  days  after  the  ruling  or  determination  letter  is  '-'d-  ''" 
not  -permit  a  taxpayer  to  "rely  upon,  use,  or  cite  as  precedent  any  ruling  issued  to  another 
taxpayer."  * 

122.  Test.mony*c4  Comm.ss.oner  Alexander,  Hearings  Before  the  Subcommittee  on 
Foundations,  US,  Senate  Committee  ori  Finance,  June  3,  1974,  p.  117. 

123  See  Testimony  of  Lawrence  B.  Gibbs,  Assistant  Commissioner  (Technical),  in  Hearings.. 
ibid',  at  167.  As  of  December  31,  1974,  about  65  such  rulings  requests  had  been  pending  tor 
longer  than  six  months  (page  2597  above). 

124.  Set-Hearings,  ibid",  at  17M77;."Public'Si3^rvision  of  Philanthropy  and  Charity,  Can  It  Be 
Improved?,"  Non-Z'rom  Report,  December  1973,  pp.  20-21. 

125.  The  Service  has  recently  indicated  its  readiness  to  issue  advance  rulings  ^ 
proposed,  investments  would  leopardize  a  foundation's  exempt  purposes,  on  an  investment  by 

^  investment  basis.  Rev.  Rut.  74-316,  IRB  1974-26,  o.  17. 

126  The  Service's  FY  1974  budget  .for  its  exempt-organization  program  Is  $21 ,1 38,000  of 
whth  $15  198,0*00  IS  allocated  to  audit  functions. ,  Testimony  of  Commissiorier  Alexander, 
'  Hearing  Before  U.S.  Senate  Finance  Comm.ttee^Subcommittee  on  Foundat.ons^n^^t  3,  19J4. 
p.  1 1.3. 

,27  Data  is  on  completed  audits  as  supplied  by  tt,e  Service.  For  FY  1974,  63.9%  of  the 
leiice's  toul  exempt  organization  examination  expenditures  were  budgeted  for  private 
foundation  audits?  Ibid,  at  1 14. 

128  These  figure!,  from  'the  Service's  Exempt  Organizations  Master  File  as  of  FY  1973,  do  not 
nLe  abo"  6,400  Non-exempt  ChariUble  Trusts  (NECTs)  ,  which  are  treated  as  private 
foundations  (NECTs  increased  to  7,700  as  of  March  31,  1974),  nor  do  they  include  among 
501(c  (3)  organizations  tHe* nurhe/ous  subordinate  units  covered  by  group  rulings  issuedMo 
e  tra  -orga  ^  o  s;  the  Service's  643,586  figure  for  all  exempt  organizations,  however  oes 
net  subordinate  units  of  parent  organizations  other  '^^'^  f^°^' ^'TlTZ^l  Z 
30,  1974,  there  were  J^0,852.  o^anizations  whose  .foundation  status  had  not  yet  been 

determined.  See  Append 


I29.  See  Giving  USA,  1974  (American  Association  of  Fund-Raising  CounUl,  Inc.K  p.  6. 

no  IRM  4(11)13  A  list  of  exempt  organizations  on  the  NOCC  list  as  of  April  13,  1973', 
ppears  "   i  l  i  before  tHe  Subcommittee  on  Domestic  Finance  of  tHe  Committee  on 
ZZZ  an"  Currency,  U.S.  House  of  Representatives,  on  Tax  Exempt  Foundations  and 
Charitable  Trusts,  April  5  and  6,  1973,  pp.  227-245. 


131.  IRM  4(11)74, 
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1 

132.  Ibid.  Until  recently ,  National  Office  pre^closmg  review  was  also  required  for  most  pefvate 
fouhcfaiion  audits  involving  "correction**  of  chapter  42  violations.  Issuance  of  final  Treasury 
Regutations  on  the  subject  is  now  believed  by  the  Service  to  provide  sufficientguidance  for  the 
field  to  handle  most  issues.  IRM  4(11)55  as  updated  August  29,  1974.  ' 

133..  IRM  4(11)95.  y 

134.  Section  7605(c)  also  require^  that  an  officer  .of  at  ieast  Regional  Commissioner  level 
believes  the  church  "may  be  engaged"  in  such  unrelated  trade  or  business,  and  specifies  that  the 
religious  activities  not  be  audited  except  to  determine  whether  the  organization  is  a  church  (or 
convention  or  associaftion  of  churches);  a  church's  books  may  be  audited  only  to  the  extent 
necessary  to  deterlmine  any  tax  that  may  be  due.  This  provision  was  enacted  in  1969  when 
churches  were  first  made  subject  (starting  in  1976)  to  the  tax  on  unrelated  business  income.  See 
also  page  2655  below. 

135.  IRM  4(11)57. 

,  ^  -  ^  -< 

136.  IRM  4(11)94.  The  Service  advises  that  this  instruction  is  not  intended  to  be  limited  to  ^ 
misleading  statements  concerning  deductibility  and  that  very  few  such  press  releases  have  been 
issued.  *" 

137.  IRM  4(11)42.  -  - 

138.  Complaints  are  a  separate  source  for  planning  audit  coverage.  See  IRM  4(11)43. 

139.  IRM  4(11)45,  as  revised  August  29,  1974. 

I 

140.  IRM  4(11)46;  Exempt  Organization  Master  File  Handbook,  IRM  4(11)20,622. 

}41.^Tax  Audit  Guide/tnes  -  Exempt  Organizations^  IRM  4(1 2)40, .December  10,  1965. 
.» 

142.  Audit  Technique  Guidelines^  Religious^  Chdritabfet  Scientific^  Literary  and  Educational 
Organizations  -  !RC  501(c)(3),  Lesson  700-9,  IRS  Exempt  Organization  Training  Program 
(Examinations)  Document  3152-01  (january  1973). 

143.  Now  section  501(f),  which  refers  for  definition  of  such  organizations  to  the^ 
no-longer-cxi sting  Subversive  Activities  Control  Board. 

144^  The  Tax  Reform  Act  of  1969  has  since  made  section  503  inapplicable  to  501(c)(3) 
orglhizations.        V  ,  . 

145.  Since  repealed  by  the  Tax  Reform  Act  of  1969. 

146.  IRM  4(11)52. 

147.  See  also  pages  2609-10  below. 

148.  IRM  4(1 1)G-29,  sec.  3.03,  May  1 5„  1972,  now  IRM  4(11)55.1(3). 

149.  IRM  4(11)54.3.  ^  ^  * 


^150.  IRNr^(  11)73.  Th^  size  of  the  sampling  in  "all  other"  cases  ranges  from  14  to  33%, 
^  depending  on  the  key  district.  ^  ^ 

'151.  IRM  4(11)82.4, 


f 
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153.  Sec  Rev.  Proc.  72-2,  1972-1  Cum.  Bull.  695.  If  the  examiner  or  reviewer  rejects  the 
taxpayer's  request  that  technical  advice  be  obtamed,  the  taxpayer  may  appeal  to  the  Chief  of. 
the  district  Audit  Divisipn  and  to  the  National  Office  Audit  Division,  whose  decision  on  referral 
is  finil.         '  '  ' 

154.  See  IRM  4(1  U76,  4(1  1)85.1.  The  Service  advises  that  its  uojaublished  Audit,Nl4?jual, 'IRM 
44^2,  provides  only  for  cautioning  that  an  increase  of  such  activities ^may  jeopardize  exempt 
status,  and  that  the  failure  of  the  manual's  ^^blished  provisions  to  delete  instructions  for 
cautionary  advice  on  the  mere  continuance  of' existing  activities  is  inadvertent.  Nevertheless, 
"No  Change  Advisory  Letters"  have  been  sent  to  exempt  organizations  stating,  "Please  be 
advised  that  contmuatton  or  enlargement  of  the  above  mentioned  activities  may  .  .  adversely 
affect  your  Exempt  status  in  future  years"  [emphasis  added). 

155.  Seepage  2594  above.,  :  « 

\.    .  ^ 

156.  U  IS  also  forbidden  by  the  Civil  Service  Commission  for  solicitations  of  federal  employees. 
See  pages  2633-34  below.  , 

157.  Report  and  Recommendations  to  the  Commission  on  Private  Philar^thropy  and  Public 
Needs  of  the.  study  on  Private  Philanthropic  Foundations,   prepared  by  the  Coun^  on' 
Foundations. 

158.  Testimony    of  Commissioner  Me  Kin  6ti\  ^Hearings  Before   the  Subcommittee  on 
'  Foundations,  U.S.  Senate  Finance  Committee,  june  3,  1974,  p.  114. 

;4i9.  IRM  Manual  Supplement  48G-222,  September  18,  1974,  Sec.  1.  The  field  examination 
"^  portion  of  the  TCMP  audit  cycle  is  {o  be  completed  by  December  31,  1976,  for  exempt 
^    organizations  having  assets  or  income  of  $1  million  or  more,  and  by  February  1,  1976,  for  all 
"  othtfrs.  ; 

/      /  >' 

160.  ^ See  the  directive  quoted  at  pages  2607-08  above. 

161.  News  Release  IR-1284,  Remarks  of  Comn>issioner  Johnnie  M.  Walters,  prepared  for 
delivery  before  Tjlx  Exempt  Organizations  Institute,  San  Diego,  California,  january  12,  1973. 

162.  Brief  for  Anxici  Curiae  lii  Commissioner  v.  Americans  United,  Inc.,  416  U.S.  752  (1974), 
p.26.  See  also  Speiser  v.  Randall,  357  U.S.  513,  518  (1957):  "It  cannot  be  gainsaid  that  a 
discriminatory  denial  of  a  tax  exemption  for  engaging  In  speech  is  a  limitation  on  free  speech." 

163.  Even  during  this  period,  the  integrity  of  the  Service  in  general  was  high.  The  Advisory 
Gfbup  to  the  joint  Committee  on  Internal  Revenue  Taxation  reported,  "We  believe  that  the 
standards  of  integrity  maintained  by  the  Bureau  [as  it  was  then  denominated]  ...  are  of  a  very 
high  order.  This  is  truly  remarkable  in  view  of  the  size  and  decentralized  character  of  this 
organization  and  the  inherent  nature  of  tax  determination  which  continuously  provides 
opportunities  for  lesser  standards.  Honesty  is  not  the  only  course  open  tp  thousands  of  Bureau 
employees,  yet  few  choose  to  follow  any  other  . . .  Considering  the  levels  of  compensations,  the 
handicaps  under  which  many  employees  work,  and  the  all  too  long  and  obvious  neglect  of  the 
role  of  the  Bureau  m  the  county's  welfare,  only  an  unusual  devotion  and  belief  in  the  revenue 
service  by  the  persons  in  it  has  kept  the  organization  intact  and  operating."  See  Bierman, 
Introduction  to  the  Problems  Facing  Bureau  of  Internal  Revenue  Administration  Today,  1 
N.Y.U.  Inst.  Fed.  Taxation  271,  281  (1949). 

164.  Steps  taken  under   the  Commissioner   appointed  in   1951   included  bacl^ground 
*    investigations,  including  tax  audits  for  at  least  the  previous  three  years,  of  every '  Internal 

^       Revenue  employee  throughout  the  country  and  summary  dismissals  with  recommendations  to 
thi^  Justice   Department  for  criminal  prosecution.  See  Statement  of  Commissioner  John  B. 
^^nlap,  92  J.  of  Accountancy  700  (December  |95l).  , 
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165.  Th^  Servicers  Chl^f  Counscf  is  not  In  the -^career  s<rv»ce.  but  he  is  org^izationiHy  an^  ^ 
AssisiantlScneral  Counsel  of  the  fVeasbry  Oeparthient  .rather  than  an  kmploye^f  thc^Sifervlcc;  ' 

166.  T<|stimony  of  Commissioner  Alexander,  Hearjngs  Before  the  Subcommittee  on 
Administrative  Practice  and  Procedure,  Committee  on  ttie  Judiciary,  U.S.  Senate,  july  31.  1974 
(prepared  text  p.  1 1).  , 

167.  "Rev.  Proc.  64-22^96.4-1  Cum.  Bull.  689. 

168.  Code  §  501(c)(3).  The  same  standards  govern  the  deductibility  of  contributions  made  to 
Such  organizations:  see  §  170(c)(2). 

169.  See  the  study  by  John  B.  Huffaker,  "-Legislative  Activities  of, Charitable  Organizations 
Other  than  Private  FoundaUons  with  Addendum  on  Legislative  Activities  of  Private 
Foundations."  See  also^Troyer,  Chariv'es,  Law-Making,  and  ttie  Constitution:  Tffe  Validity  of 
the  Restrictions  on  Influencing  Legislation,  31  N.Y.U.  Inst,  on  Fed.  Tax.  1415  (1973). 

170.  Code  §  4945  melees  any  amount  paid  or  incurred  by  a  private  foundation  for  such 
activity  a  "taxable  e;jpenditure"  sgbject  to  penalty^ taxes. 

^  171.  The  Service  instructs  its  own  personnel  that  "attempting  ^o  influence  legislation"  includes  *• 
"...  all, appeals  to  the  general  public,  not  merely  those  that  contain  a  request  to  corttact  a 
legislator  or  take  other  specific  action  ...  If  the  underlying  purpose  is  the  advocacy*  of 
particular  Ic^slation.  then  there  has  been  «n  attempt  to  influenbe  legislation  within  the  meanly 
of  the.  Code  .  r.  In  determining  substantiality,  it  is  sometimes  difficult  to  determine  ^hat 
•supporting  activities  should  be  included  within  the  proscribed  attempts  to  Influence  legislation 

Attempting  to  influence  docs  not  necessarily  begin  at  the  moment  the  org^ization  firsty 
addresses  itself  to  the  public  or  to  the  legislature  . .  .  TRiere  is  no  simple  rule  as  to  whjt  amount 
of  activities  is  substantial.  The  one  case  on  this  subject  is  of  very  limited  help."  IRS  Exempt 
Organizations  Handbook,  IRM  (11)671.762,  764  (April  19,1972).  « 

,172.  In  1963  the  Service  revoked  the  exempt  status  oi  the  Fellowship  of  Reconciliation  <fh  the 
ground  thit  its  goals  -  the  achievement  of  peace  and  international  reconciliation  through  love  - 
were  political  in  character  and  attainable  only  through  le^'slation.  As  a  result.  Senator  Nelson 
wrote  the  Commissioner s^king,  "Exactly  how  did  the  Internal  Revenue  Service  determine  that 
world  peace  could  be  secured  only  through  legislation  and  coUld^ou  give  me  an  example  of  the 
legislation  needed  to  bringHh's  about?  See  Note.  The  Revenui  Code  and  a  Chari^'s^  Politics,  73 
Yale  L:1.  661  (1964).  The  exempt  status  was  later  restored. 

173.  Sec  Clark.  The  Limitation  on  Political  Activities:  A  Discordant  Note  in  the  Law  of 
Charities,  46  Va.  L.  Rev.  439  (I960);  Note,  Regulating  the  Political  Activity  of  Foundations,  83 
Harv.  L.  Rev.  1843  (1970).  But  see  Lehrfeld,  The  Taxation  of  Ideology,  XIX  Cath.  U.L.  Rev. 
50  (1969). 

174.  Sec  Lehrfeld,  ibid.,  pp.  67,  72-73.  .  '* 

175.  Even  after  the  1950  enactmenj^f  the  disqualification  for  "Communist-tontrolted" 
organizations  -  how  referenced  by  §501(f)-  the  Service  never  relied  upon  that  provision  in 
denying  or  revoking  an  exemption;  no*rulings  or  regulations  on  th^applicatlon  of  that  provision 
have  ever  been  issued.  The  provision  is  now  a  dead  lettdr,  since  it  referi*  to  final  orders  of  the 
Subversive  Activities  Control  Board  for  designation  of  the  disqualified  organizations;  that  board 
no  longer  exists. 

176. "  The  Assistant  Commissioner -testified  before  the  Reece.  Committee  in  1954:  , 

Jht  term  "un-American"  rfoes  not  appear  as  such,  in  the  tax  4,aws  or  regulations.  I  have 
no  hesitancy  in  stating,  i/owever,  that  it  is  thiTflrm  policy  of  the  Revenue  Service  to 
^    jxemptlon  ifi  any  organization  which  evidence  demonstrates  is  subversive. 
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Tht  dcUrminatiof>  of  the 'Revenue  Service  denying  exemption  must,  however,  be  based 
onllack  of  qualification  under  the  ttrm  of  the  tax  law,  namely  faifute  to  qualify  as  an 
organization  organized  and  operated  exclusively  for  educational  purj^oses.  It  is  our  belief 
thar  an  organrzation'  which  "is  truly  subversive  cannot  be  considered  as  exclusively 
educational.  i        -  ' 

There  are  no  organizaUons  |on  the  Attorney  General's  List]  which  are  also  on  our  list  of 
exempt  organizations. 

Hearings  Before  the  House  Special  Committee  to  Investigate  *Tox  Exempt  Foundations  and 
Comparable  Organizations,  83d  Cong.,  2d  Sess.  434  (1954),  reprinted  in  32  Taxes  533  (J954). 

177.  Institute  of  Pacific  Relations  v.  United  States,  1960-1  USTC  ^9404,  5  Ahn.  Fed.  Tax 
F.2d  1333  (S.D.N. Y.  1960).  The  Institute  obtained  judicial  review  by  suing  for  refund  of 
F.f.CiA.  taxes.  Not  until  a  year  after  the  court's  decision  (six  years  after  the  revocation)  did  the 
Service  restore  exempt  status,  by  then  the  instrtuie's  contributions  had  so  diminished  tha\ 
shortly  thereafter  it  went  out  of  existence  for  lacl^  of  funds.      ♦  ^ 

178.  Oark, The  Limitation  on  Political  Activities.  A  Discordant  Note  in  the  Law  of  Charities] 
46  Va.  L.  Rev.  439, 460  (1960).  *  _^ 

179.  In  19^6,  four  organizations  interested  in  national  beautification  or  in  supporting  the 
Vietnam  War  effort  apparently  received  favorable  exemption  rulings  within  ot\\y  two  to  10  days 
after  application.  A  professional  newsletter  thereupon  advised  its  subscribers^  "Some  exempt 
organization  cases  which  are  of  a  sensitive  nature  or  [in]  which  a  person  of  some  importance  is 
interested,  require  very  little  time  for  a  ruling  to  issue."  Non-Pro  fit  Organization  Tax  Letter, 
May  12,  1966.  '  ' 

180.  See  Kuttner,  ''The  Taxing  Trials  of  I.R.S.,"  The  New  York  Times  Magazine,  January  6, 
1974. 

181.  Christian  Echoes  National^  Ministry,  Inc.  v.  United  States,  470  F.  2d  849  (1972),  cert, 
den.,  414  U.S.  864  (1973)  ^ 

182.  *  Ibid.,  23  AFTR  2d  71-5934  (D.  Okla.  1971). 
~W3.  470-F.  2d  at-85W8<" 
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184.  Investigation  Into  Certain  Charges  of  the  Use  of  Internal  Revenue  Service  for  Political 
Purposes,  Prepared  Mr  the  Joint  Committee  on  Internal  Revenue  Taxation  by  its  Staff,  93d 
Cong.  1st  Sess.  December  20,  1973  (Committee  Print). 

185.  Ibid.,  p.  15.  " 

186.  A  further  report  by  the  Joint  Committee  staff  is  expected. 

187.  Memorandum  for  H.R.  Haldeman  from  Tom  Charles  Huston  on  "IRS*"jfc  Ideoldgical 
Organizations,'*  September  21,  1970,  in  Statement  of  InformatiQn,  Book  Vllt  frtmnal  Revenue 
Service,  Hearings  Before  the  Committee  on  the  judiciary.  House  of  Representatives,  93d  COng^ 
ht  Sess.,  Pursuant  to  H,  Res,  803,  May-June  1974,  [hereinafter  cited  as  "Statement  of  Informa- 
tion"] ,  p.  44.  J 

188. '^lbid.,  pp.  50-51.  A  less  sanguine  description  of  the  Special  Service  Staff's  impact  appears 
in  Nielsen,  The  Big  Foundations  (Columbia  University  Press,  1972),  pp.  375-376:  "During  1970, 
thejnitial  efforts  of  the  Internal  Revenue  Service  to  carry  out  its  new  policing  and  censorship 
assignments  stir.rcd  fears  of  a  new  kind  of  administrative  McCarthyjsrn  emerging  in  the  guise  of 

Q   'orcement  of  the  tax  law.* The  IRS  raised  the  specter  of  bankruptcy  for  a  number  of  s^ all 
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intellectual  and  schorlarly journals  by  its  attempts  to  tax  their  advertising  income.  It  appeared 
'HEo'^TijtTliric  "wrth 'c^^^^^  seventy  the  editorial  content  of  the  undetgraduate  student 

»  newspaper  of  Columbia  University,  which  had  been  outspokenly  critical  of  the  Nixon 
administration's  policies,  to  see  if  its  tax  exemption  should  be  revoked.  It  reportedly  threatened 
AmcrjciJl  universities  wiUi  loss  of  their  tax.  exemption  if  they  should  permit  their  students  a 
holiday  to  work  as  volunteers  in  the  1 976^ election  campaign.  Similarly,  it  threatened  tg  remove 
.'the  tax  exemption  of  a  number  of  pubtic  interest  nonprofit  law  firms,  whose  creation  had  been 
inspired  by  the  consumer  crusader  Ralph  Nader,  if  they  pressed'  litigation  against  corporate 
poftjuttfrsto^c  environment.  It  formulated  a  d*raft  regulation  to  remove  the  tax  exemption  of 
'activist'  organizations,  specificallv  black  civil  rights  and  antiwar  groups.  Concurrently,  Internal 
Revenue  agents  'auditing'  the  records  of  foundation  in  accordance  with  the  terms  of  the  1969 
lax  act  began  to  insist  upon  examining  not  only  financial  data  but  also  confidential  background 
memoranda  relating  to  applicant  organizations  and  grantees.  In  some  cases,  quantities  of 
documents  containing  information  about  individual  student  organizers,  !^cademic  specialists,  and 
labor,  black,  and  Mexican-American  leaders  who  had  been  involved  in  foundation  projects  were 
Xeroxed  and  shipped  to  gover,nment  files  in  Washington.  Even  religious  bodies  \eported  an 
increa«fAg  nurpbcf  of  disquieting  encounters  with  IRS.  In  December  1971  an  or^nization  of 
thirty  "Episcopal  clergymen  and  Wall  Street  lawyers,  the  prestigious  Guild  of  St.  Ives,  publicly 
accused  the  federal  tSk  officials  of  overstepping  their  authority  in  restricting  political  activity  by 
churches.  They  thus  brought  to  the  surface  a  simmering  felling  among  liberal  churchmen 
throughout,  the  nation  that  the  Nixon  administration  Jhas^  adopted  a  policy  of 'intimidation' by 
use  of^the  threat  of  loss  of  tax  exemption.  {The  New  York  Times,  December  12,  1971)." 

189.  Briefing  memorandunT^repared  for  H.R.  Haldeman  by  John  W,  Dean  Til  and  John 

Caulfied,  prior  to  meeting  of  November  7,  J971,  in  Statement  of  Information  at  196-198.' 
* 

190.  Ibid.,  ptN57-58,  222.  / 

191.  Political  Intelligence  in  the  Internal  Revenue  Service:  The  ^Special  Service  Staff,  A 
Documentary  Analysis  Prepared  by  the  Staff  of  the  Subcommittee  on  Constitutional  Rights  of 
the  Committee  on  the  Judiciary,  U.S.  Senate,  93d  Cong.,  ^d  Sess.,  December  1974  (Committee 
Print). 

192.  Ibid.,  p.  19.  An  analysis  of  one  exempt  organization,  prepared  in  1971  by  the  Internal 
Security  Division  of  the  Justice  Department  and  included  in  the  SSS  files,  concluded  that 
although  a  legitimate  philanthropic  enterprise,  the  organization  had  apparently  served  "as  a 
conduit  for  funds  to  support  black  militants  and  organizations  which  are  known  to  consistently 
promote  radical  revoluntionary  activities,"  and  recomm^ded  additional  investigation.  Ibid.,  pp. 
262-265.  % 

193.  Ibid.,  p.  28.     ^  .  • 

194.  Ibid.,  p,  14. 


195.  Ibid.,  p.  28. 

196.  Ibid.,  pp.  20-21^  V 

197.  Ibid.,  pp.  25-26,  175.  Not  mentioned  in  the  Constitutional  Rights  Subcommittee's  staff 
report  but  pertinent  in  this  context  is  Center  on  Corpor<fte  Responsibility,  Inc.  v.  Schultz,  368 
r.  Supp.  863.  (O.D.C.  1973),  in  which  the  applicaUon  for  exemption,  filed  in  September  1970, 
was  not  ruled  upon  until  May  1973,  when  exemption  was  denied  two  weeks  after  the  Cenjjr 
had. instituted *suit.  The  court  found  that  the  "Inference"  of  polj^cal  intervention  had  been 
"unmistakenly  raised"  by  available  evidence,  and  expressed* concern  with  "the  creation  of  a 
political  atmospher^Mfte rated  l>y  the  White  House  in  the  Internal  Revenue  Service  which  may 
have  affected  the  objectivity  of  those  participating  in  the  ruling  in  the  Plaintiff's  case.'* -The 

•  177 
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issue  of  political  influence  was  nevft  resolved  on  the  merits.  <The  government/with'oul  having 
sought  a  protcttive  order,  failed  to  comply  with'  discovery  orders  to'^ro'duce  documents  and 
Upcs.  As*a  sanction  for  noncompliance  wrth  those  orders,  the  court  held  that  the  tenter's 
allegation  of  selective  treatment  for  political,  ideological,  and  othes  improper  reasons  would  be 
"deemed  esublished."  ^  '  '  ' 


198.  News  Release  IR-1395,  Remarks  of  Commissioner  Alexander  Before  the  AmeVican 
Newspaper  Publishers  Association,  New  York,  N.Y.,  April  23,  1974. 

199.  Practicing  attorneys  seem  generally  to  gii^e  the  Service  high  marks  for  non-partisanship,  but 
at  least  one  prominent  attorney  experienced  in  cases  involving  New  Left  organizations  believes 
that  the  Service  has  harassed  such  organizations  with  repeated  audits,  revocations  proposed  on 
specious  grounds,  and  arbitrary  delays  in  exemption  rulings.  -In  the  nonexempt  area,  recent 
investigations  have  disclosed  a  disquieting  degree  of  cooperation  by  an  Assistant  Commissioner 
in  White  House  efforts  to  stimulate  audits  of  individuals,  dubious  pr6cessmg  qf  <he  President's 
tax  returns,  and  questionable  handling  of  an  advance  ruling  issued  to  the  International 
Telephone  iO'elegraph  Corp.  In  the  latter  case,  hbwever,  the  Service  itself  moved  subsequently 
to  reverse  the  ruling. 

200.  Kuttner,  "The  Taxing  Trials  of  I.R.S.,"  The  New  Vork  Times  Magazine,  January  6,  1974, 

201.  Testimony  of  Commissioner  Alexander,  Hearings  Before  the  Subcommittee  on 
Administrative  Practice  and  Procedure ^  Committee  on  the  Judiciary,  UyS.  Senate,  July  31^  1974 
(prepared  text  p,  1 1). 

if 

202.  Joseph  C.  GoEilden,  "The  Hostife  Bureaucracy,"  Washington ian  Magazine,  May  1974^ 

203.  The  Procedures  Section  of  the  National  Office  Audit  Division's  Exempt  Organization 
Examination  Branch,  which  handles  correspondence  with  persons  outside  the  Service  on  matters 
concerning  exempt  organization  audits,  processed  1,356  letters^dwing  1973,  of  which  639  were 
Uxpayer  Inquiries,  663  were  congressional  inquiries,  and  54(were  m  miscellaneous  categories. 
The  Exempt  Organizations  Branch  of  the  National  Office's  Technical  Staff  devoted  only  2%  of 

^  i|s  tinrc  to  congressional  and  other  outside  correspondence  in  FY  1973. 

204.  Treas.  Reg.  §301.6104-3(ch  i^^M  4(11)  (iO)3.3. 

"   205.  IRM  4^11)  (T0)3.3.  ^ 

/ 

206,  E.g.,  Testimony  of  Julius  Greenfield,  Assistant  Attorney  General,  State  of  New  York,  and 
•  Testimony  of  ],  Joh^  Steven sqo  and  Robert  J.  0•R<^rke,  Assistant  Attorney  General  and 
D^eputy  Attorney  ^gS^'^'?'^  Illinois,  in  Hean'/^gs  Before  the  Subcommittee  on  Domestic 
-^imnc^^^^^^^^^;  6n  Banking  and!  Currency,  U.S.  House  of  Representatives,  on  T^ 
Exempt  FoundiJtrjMii,  and  Charitable  Trusts^ Their  Compliance  With  the  Provisions  of  the  Tax 
Reform  Act  of/^1969?ArS(il  5  and  6,  1973^p.  183,  210-212. 

207.,  Testimpny  of  Lee  H.  Henkel,  Jr.,  Chief  Counsel  of  the  Internal  Revenue  Service,  in  ibid., 
at  219. 

*  ■ 
'208.  iftM  Manual  Supplement  4(1  l)G-37,  June  27,  1973, 

■    "^VA     ■  .  » 

209.  Remarlcs  of  Cdb)missioner  Alexander  before  the  National  Association  of  Attorneys 
General,  Atlanta*  GeorgSaS^nuary  17,  1974,  as  summarized  in  Regulation  of  Charitable  Trusts 
and  Solkitations:  Summary  of*  the  Special  Meeting  of  the  Subcommittee  on  Charitable  Trusts 
and  Jjplicitatlons,  National  Association  of  Attorneys  General  Committee  on  the  Office  of 
Attorney  General,  April  19,74,  p.  60.  That  summary  gives  the  figure  7,800  for  1973  alone, jbut 
the  Service's  Audit  Division  advises  that  the  figure  is  probably  cumulative. 
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210.  Code  Section  7802|b),  as  amended  "by  section  1051(a)  of  tiie  Employee  Retirement 
Income  Security  Act  of  1974,  P.L.  93-406,  88  Stat.  951.  The  new  Assistant  Commissioner  is  to 

*   be  a  member  of  the  career,  classified  at  GS-18.  The  Service  is  authorized  an  additioniU  20 
:|X>sitrons'at  tiie  level  of  GS-16  and  17. 

211.  Section  1052  of  tiie  Employee  Retirement  Income  Security  Act  of  1974,  P.L.  93-406,  88 
Stat.  952,  31  VS.C,  §1037. 

212.  Private  foundations  generally  have  objected  to  the  taj(  on  two  grounds.  First,  the  revenues 
generated  havi  greatly  excee;Jed  chapter  42  administrative  and  auditing  costs;  Second^  althQugh 
life  tax  is  rationalized  by  reference  to  chapter  42  and  auditing,  it  is  in  fact  paid  into  general 
Treasury  funds  and  tiius  seems  to  be  a  precedent  for  taxing  charity.  A  specific  fee  earmarked 
for  chapter  42  and  auditing,  and  related  to  the  cost  of  such  activities,  would  have  avoided  tiiese 
problems.  , 

# 

213.  In  FY  1974,  revenues  from  tiie  §4940  tax  decreased  to  $69.8~million  from  the  FY  1973 
level  nf  $-76.6  million.  News  Release  IR-1435,  December  9,  1974. ' 

^  214._  S.  Rep.  No.  93^383  (Committee  on  Finance),  93d  Cong.,  1st  Sess.,  Augtist  21,  1973,  pp. 
-^107-109;  H.  Ref>.  No!  93-807  (Committee  on  AVays  and  Means),  93d  Cong.,  2d  Sess.,  February 
21,  1974,  pp.  103-105.  (R(nph>isis  added.]      •  * 


2.15.  IRfA  Manual  TranfmittaT'l  100-155,  February  19,  ]975.^ 
216.  New/  Release  I R-1 422,  September  30, 1974. 


217.  See  remarks  or{  Alvin  D.  Lurie,  Assistant  Comnyssioner  (EPEO),  before  the  Tax  Section, 
American  Bar  Association,  San  Diego,  California,  Fetyuary  7,  1975^  as  reported  in  Prentice-Hall . 
Federal  Taxes  Bulletin  f 60,185  (February  20,  1975).,  Assistant  Regional  Commissioners  (EPEO) 
have  been  delected  authority  to  enter  into  closing  agreements  relating  to  Jtax  liability  of 
exempt  organizations,  1975  Int.  Rev.  Bull.  No.  9,  p.  23,  March  3,- 1975.  ^  7' 

218.  Rev. Koc:  73-8,  1973-1' Cum.  Bull."754. 

» 

219.  No  Aange  is  currentiy  expected  in  tht  criteria  for  initial  referral  of  new  applications  for 
National  Office  rulings. 

220.  The  rist  of  such  inconsistency  might  be  diminished  somewhaf  If, the  Assistant 
Commissioner  (EPEO),  in  adopting  a  procedure  for  making  rulings  and^etermlnations  available 
"Yor  publi(^  Inspection,  declines  to  follow  the  procedure  r^'centiy  proposed  for  other  rulings  areas 
of  forbidding  taxpayers  to  "rely  upon,  use,  or  cite  as  precedent  arty,  ruling  issued  to  anotiier 
taxpayer."  See  page  2603  above.  Vft  believe  affected^^anizations  should  be.  permitted  to  rely^ 

.  upoit  other  ^mption  rulings  as  persuasive,  bufnot  Wtessarlly  conclusl%(e,  precedents. 

.  221.  iRM  1113.81-83.  ^  1 

•222  Sec  pages  2621 -22  above.  ^  • 

223kjhe  Service's  publications  ^are  likely  to  increase  lo  tiie  pension  area.  The  Senate  Finance 
'  itjCdmrnittee  suted:  "It  is  intended  that  the  Internal  Revenue  Service  obuin  from  all  appropriate.. 

pensioff  administration  sources  annual  statistical  data  to  indicate  the  operations  of  tht  private 
^  retirement  system  for  the  purpose  of  evaluations  and  public  Information."  S^Jlep.  No.  93-383 
^{Committee  on  Ffnancrf,  93d  Cong.,  ist  Sess.,  August  21,  1973,  p.  34. 


224.  IRM  1114.9,  as  amended  by  Manual  Transmittal  MT  1100-155,  February  19,  197S. 
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225.  The  Division  structure  is  flexible  depending  upon  the  size  of  the  operation,  geographic 
dispersion  of  personnel,  and  additional  program  objectives.  In  som'e  district  offices  4he  branch 
supervisory  structure  will  be  less  elaborate  or  nonexistent.  IRMJ118.8,  as  aniended  by  MT 
1100-155,  February  19,  1975. 

226.  IRM  1118,82,  as  amended  by  MT  1100-155,  February  19,  1975. 

227.  IRS  Delegation  Order- 113  (Rev.  2),  )anuary  2,  1975.  . 

'     ^  •       .  \'  . 

228.  There  are  about  570  pension  trust  specialists  and  about  580  exempt  organization 
specialists  in  the  Service's  field  organization.  ^ News  Release  IR-M22,  September  30,  1974. 
Increased  Service  responsibilities  under  the  Employee  Retirement  Income  Security  Act  of  1974 
may  result  in  additional  field  personnel  in  the  pension  trtist  area,^3?ut  some  increase  seems 
probable  in  the  exempt  organization  area  as  well.  ^ 

^29.  ExecMUve  Order  No.  10927,  Marth  18,  1961. 

230.  'Ma)riU  on  Fund-Raising  Within  the  federal  Service^  Office  of  the  Chairman,  U5:  Civil 
Servrc^CoWrr^ion,  February  J^9734hereinafter  cited  as  ^"CSC  Manual"),  sees.  6.4,  6.5. 

231.  "Evaluftiort  of  Fall  1973  Combined  Federal  Campaigns,"  memorandum  of  Irving  Kator, 
Assistant  to  the  Chairman,  Civil  Service  Commission,  july  24,  1974. 

232.  ExecuUve  Order  No.  10728,  September  6,  1957. 

.  233.  CSC  Manual,  sec.  5.21.  ^  '  ^ 

234.  39  Fed.  44^74,  December  26,  1974.      -  _ 

231  CSC  Manual,  sees.  3.1,  4.2.  At  locations  where  a  national  health  agency,  international 
service  agency,  or  M  Red  Cross  is  already  a  participant  through  the  local  Community  Chest  or 
United  Fund,  it  does  not  constitute  a  separate  category.  Local  agencies  not  members  of  or 
recognized  by  "the  AJnited  Way  may  be  approved  for  participation  only  at  locaUons  where  there 
H  no  United  Way  federation  (ibid.,  sees.  3.44,  »52).  At  such  locations,  qualifying  local 
'  participants  musti)e  "local  health,  welfare,  or  recreational  service-agencies,  such  as  visiting  nurse 
associations,  homes  and  clinics  for  children  and  the  aged,  and  neighbprhood  centers  for  youth 
recreation  and  guidance"  V'bid.,  sec.  3.1a). 

236  -The  Eligibrttty-^ommittcc-^sUts  of  a  chairman  and  four  members  selected  by  the  CSC 
Chairman  from  the  membership  of  the  Policy  Committee  (comprised  of  fund.r^i§ing  program 
coordinators  from  the  federal  agencies  and  represenUtives  of  the  largest  employee  organizations 
in  the  federal  service).  CSC  Manual^,  sees.  2.1 3,  2.14.  -  ^ 

J9i(D.C.  D.<L.  1972).  irhe  applicant 
local  united  jund  engaued  in  racially 


237.  United  Black  Fund,  Inc.  v.  Hamptbn,  352  F.  Supp. 

group  alleged,  but  offered  no  supporting' evidence,  that  the  local  united  ^und  engaica  m  rdtidi.y 
discriminatory  practices.  The  court  heldlhat  substantial  evidence  supported  the.Ci  C  ChaJrmai  s 
contrary  fln^ilng- following  his  investigation  of  the  allegations,  and  that  the  Chaifinan  satisfied 

..   ."' ki>  affnr/4ino  fhf  nnnlicjint  an  ODDOrtuniw  to  I 


allegatlorW  at 


contrary  fin^JIng- following  nis  investigation  oi  mc  diicRduuiis,  a..u 
doe  process"  requirements  by  affording  the  applicant  an  opportunifV  to  present  it! 
a  meeting  with  ^)im.  .  / 

238  CSC  Mariual  sec.  7,  requires  participating  local  agencies  to  provide  assuiance  of  racial 
nondUcrlmination.  The  pending  amendments  expand  |his  requirement  tollnclude- ,qon. 
discrlJfnatlon  on  the  basis  of  religion,  ethnic  origin  or  sex;  and  eliminate  the  exemption  which 
'  local  Chapters  of  the  American  Red  Cross  have  heretofore  been  granted  from  the  requirement  of 
filing  nondiscrimination  assurances.  39  Fed.  Reg.  44674,  December  26,  1974.^  ^ 
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239.  The  Red  Cross  Is  treated  in  a,  category'  by  itself.  Where  there  is  no  local  United  Way 
^federation,  an  exception  permits  certain  other  local  agencies  to  qualify.  See  note  ^35,  supra. 

184  above.  *       •  A  '  * 

240.  CSC  Manual,  sec.  5.24,  as  proposed  to  be  amended,  39  Fed  Reg.  44674,  December  26, 
1974.  The  amendrtients  codify  existing  practice. 

241.  39  Feci.  Reg.  44674,  December  26,  1974.  " 

242.  Tliese  standards,  currently  being  revised,  were  published  in  1964  by  the  National  Health 
Council  and  the  National  Social  Wejfare  Assem^y  (presently  the  National  Assembly  for  Social 
Policy  and  Development)  and  their  members  and  affiliates^  See  pages  2656-57  below. 

243rCSC  Manual,  sees.  5.41,  5.46.  • 

244.  CSC  Manual,  scc^  3.551.  '  a 

24^.  CSfc  Manual,  sees.  5.3,  5.4,  as  proposed  to  be  amended,  39  Fed.  Reg.  44674,  December 
26,  1974.  The  pending  amendments  codify  pnor  practice  concerning  the  requirements  discussed 
above. 

246.  In  addition*,  by  treating  the  United  Way  of  Amenca'as  a  single  national  agency,  including 
*  its  Focal  affiliates  and  their  member  agencies,  it  permits  participation  by  many  charitable  groups 
that  could  not  qualify  independently  as  "national"  voluntary  agencies  und6r  Executive  Order 
No.  10927.  •  ■  • 


247^  in  addition  to  the  Eliglbiliiy  Committee,  npted  at  page  2632  above,  the  Chairman  has  a 
four-member  advisory  council  "to  assist  and  advise  him  in  the  development  of  policies, 
procedures,  and  eligibility  requirements."  However,  the  Chairman  has  specified"  that  the 
n^embers  of  this  council  consist  of  the  president  o^the  American  Red  Cross,  the  president  of 
the  Unfted  Way  of  America,  and  the  presidents  of  a  participating  national  health  agency  and  <i  ' 
participating  international  agency.  CSC  Manual,  sec.  2.12.  In  considenng  the  questions  discussed 
above  (and  perhaps  others),  broader  membership  in  the  advisory  council  seems  desirable. 

248.  H.  Rep.-No.  93-108"4,  lune  6,  1974,, 93d  Cong.,  2d  Se*ss.,  1974  U.S.  Code  Cong.  &  Admin. 
News  1926,  1928.  .  '         .  a 

249.  Jormcr'^9r  U5,C.  §§  435 l-4370.(sccond-class  mail);  39  U5.C.J^4451-4452  (third-class 
mail)T  39  VSJC.  §§  4551-4559  (fourth-class  mail).  The  reduced  raty/w  these  classes  wer^ 
deemed  to  constitute  "public  services"  on  which  the  operating  tosses  were  "h^et  by  'direct 
appropriations  rather  than  by  adjusting^^stal' rates  ^nd  fees,  former  39  U.SjSU§§  2302-2303. 

2504..Pub.  L.  91-375,  August  12,  1970,  84  Stat.  774;  see  note  preceding  «39  U^S.C.A!  §101 
(1975).  ^  i 


ng  the  full  cost  level  to  wh  ch  the  reduced  rates  must  be  jncreased  over  J^e 
e  postal  Service  xi  to  inclupe  an  assignable  share  of  its  ins{l^utiopal  costs  for 


.  251.  In  dctermi 

phase-in  period,    .  ^    .     

mailings  of  reJuoed  rate  commercial  m'iJfcrs  but  not  for^ those  of  nonprofit  mailejs,  p9  US.C,  § 
3626;  cf.  Ass'n  if  Anier.  Publishers,  Inc.  v.  Governors  of  U.S,  Px>stQl  Service,^ A^S  F.2d  768, 
s  %?-778  (D.C,  cir.  1973).  "Revenue  foregone"  by  the  difference  between  such  full  cost  and  ttie 
reduced  rate  authorized  to  be  appropriated  by  Congress  each  year  until  the  phasing  periods 
%  are  tompletea,  39  U.S.C.  §  2401(c).  If  Congress  fails  to  appropriate  such  funds,  the  postal  rates' 
~  J6r  the  affected  fflass  may  be  adjusted  to  provide  sufficient  revenue  to  make  up  the  deficiency, 
,  39  U5.C.  §3f62i  •  1  .i 


20  ^^••S.C.  §  3626^  »  Amended  by  Pub. 
1^1^^  3626  ^(Supp.  J  975). 


L.  93-328,  §1,  June  30,  197^4,  88  Stat.  287.  39 
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253.  39CF.R..§§  132.1(b)(2),  132.2(c),  base<t  upon  former  39  U.S.C.  §§4355,4358  (second 
class);  39  C.F.R.  §l34v5,  based  upon  former  39  U.S.C.  §.4452(b)  (third  class);  39  C.F.R. 
§  t35.2(a)(5).  based  up6n  former  39  U.S.C.  §  4554(b)  and  (c)  (fourth  class). 

254.  mr  Revenue  Act  of  1917,  Pub.  L.  No.  50,  Cktober  3,  1917,  §  1103,  40  Stat.  328.  330, 
subsequently  codified  as  39  U5.C.  §  4359(e),  which  in  1963  became  39  VS.C.  §4358(j)(2). 

255.  38  Fed.  Reg.  1566,  January  15,  1973. 

256.  Compare  39  C.F^Ir?*^  134.5  (1974)  with  Treas.  Reg.  §  1.501  (c)(3)-l .  The  Postal  Service's 
definition. "of  a  non-profit  ''religious"  organization  is  one  "whose  primarypurpose  is  one  of  the 
f(5llowing:  (i)  To  conduct  religious  worship  -  for  example,  churches,  synagogues,  temples,  or 
mosques;  (ii)  To  support  the  religious  activitffs  of  nonprofit  organizations  whose  primary 
purpose  is  to  conduct  religious  worship;  (iii)^To  perform  instruction  in,  to  disseminate 
information  about,  or  otherwise  to  further  the  teacl^ing  of  p^articular  religious  faiths  or  tenets." 

257.  39  C.F.R.  §  1 34.5(b)(4)(vi);  Treas.  Reg.  §  1.5(H(c)(3)-l  (d)(2).  See  note  48,  supra. 

258.  Internal  Revenue  Code  §  501(c)(4);  see  Treas.  Reg.  §  1.501(c)(4)-l(a)(2). 

259.  Si^rra^  C/ub  v.  U.S.  Postal  Service,  No.  74-1830,  9th  Circuit  Court  of  Appeals,  now 
pending;  Nat'/  Rifle  Ass'n  v.  U.S.  Postai  Service,  Civil  Action  No.  75  03^3,  U.S.  District  Court 
for  the  District  of  Columbia,  filed  March  5,  1975.  The  issue  has  been  raised  more  clearly  in  the 
latter  case.^  ^  * 


260.  39  C.F.Rf  §§  1 32.3(f),  1 32.8. 

261.  39  C.F.R.  Part  954. 

I-  ^  '         *     .  • 

262.  Coijpare  Goldberg  v.  Kelly,  397  U5.  254  (1970)  (procedural  due  process  entities  welfare 
recipients  to  evidentiary  hearing  and  decision  based  on  record  before  impartial  decision  maker 
who  did  not  participate  in  determination  under  review,  before  welfare  benefits  may  be 
terminateij).  The  Administrative  Procedure  Act  is  inapplicable  to  the  Postal  Service,  39  U5.C.A. 
§410  (Supp.  1975). 

263.  The  constitutionality  of  these  Postal  Service  procedures  is  presently  under  review  by  the 
\)S.  Court  of  Appeals  for  the  Ninth  Circuit  in  the  Sierra  Club  case  noted  at  page  26^7  above 
and  may  also  be  reviewect  in  the  National  Rifle  Association  case  there  note 4* 


264.  In  the  National  Rifle^ Association  case  noted  at\page  26/7  above,  the  organization  alleges, 
that  revocation  of  its  special  second-dass-fatcs  wtM  ccsTiXat  least  $300,000  per  year  and  that  ^ 
revo<ution  of  its  special  third*class  rates  will  cost  it  at  feast  ^<600,000  per  year. 

265.  Estimates  provided  by  the  Mail  Classification  Director.  There  are  about  |33,Q00 
second-class  permits  outstanding,  of  which  perhaps  10,000  are  for  the  special  nonprofjt  hites» 
Annuaily  about  1 ,300  -sjecond-class  permits,  of  bothr  commercial  and  nonprofit  mailers,  are 
revoked  or  abandoned. 


266.  39  C.F.RT  |-ia4.5 
§  135.2(a)(5). 


d),  (f).  tio  permit  is  required  for  the  fourth<c)ass  "library  rate",  ibid., 

^  \\\  • 

267.  Estimate  provided  by  the  Mail  Classification  Director.  There  are  about  109,000  special 
^nonprofit  third-class  permits  outstanding. 

26S.  The  Foreign  Assistance  Act  of  1961  declared  the  sense  of  Congress  that  nonprofit 
Q    lunUry  agencies  ''registered  with  and  approved  by"  the  advisory  committee  should  be  Used 

ERJC  ,        "     182'  : 
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"to  the  maximum  extent  practicable*'  in  fuVtherIng  the  purposes  of  the  Act.  22  US.C. 
§239S(c).  in  the  Forei^  Assistance  Act  of  1973,  Congress  directed  that  U.S.  bilateral  support 
for  djsvelopment  "should  be  carried  out  to  the  maximum  extent  possible  through  the  private 
sector,  tncludirdi  those  institutions  which  already  have  ties,  in  the  developing  areas,  such  as 
educational  insilutions,  cooperatives,  credit  unions,  and  voluntary  agencies."  22  U^.C^. 
§2l5l(b)(Supp.  1975). 

269.  7  U5.C.  §1722  (P.L.  480  food);  22  U.S.C. -§2176  (ocean  freight  reimbursement);  22 
U.S.C.  §§23S7'23S8  (excess  government-owned  property).  The  American  Red  Cross  is 
separa|ely  eligible  for  the  latter  two  subventions.  *  * 

270.  The  advisory  committee  was  origmally  ''appomted  by  the  Secretary  of  State  and  the 
Secretary  of  Agriculti/re  jointly  on  May  14,  1946^  at  the  request  of  the  President,  to  succeed 
the  President's  War  Relief  Control  8oard'',(whit:h  terminated  on  that  date).  Department  of  State 
Regulatioo  1Q8.54,  12  Fed.  Reg.  7353,  November  11,  1947.  The  War  Relief  Control  Board  had 
been  established  by  Executive  Order  in  1942  to  guide  private  relief  agencies  in  their 
government  relationships  a^d  to  license  approved  programs.  Until  enactment  of  the  Foreign 
Assistance /Act  of  1961  and  the  Food  for  Peace  Act  df  1966,  the  advisory  committee's 
authority  to  determine  eligibility  for  subventions  was  administratively  delegated  by  the 
Secretary  of  State  and  foreign  aid  administrators.  Even  at  present,  no  statute  or  Executive  Order 
establishes  the  advisory  committee  or  prescribes  its  functioning..  See  generally  the  1974  study 
prepared  for  AID  by  the  Advisory  Committee,  The  Rolf  of  Voluntary  Agencies  in  International 
Assistance:  A  i^pok  to  the  Future^  April,  1974  (hereinafter  cited  as  "1974  Advisory  Committee 
Stud^'l  pp.  21-22,  133-134.  '  • 

271.  See  Hearings  Before  the  Subcommittee  on  Children  and  Youth  of  the  Senate- Committee 
on  Labor  and  Public  Welfare,  on  Children's  Chanties:  Part  4,  Voluntary  Foreign  Aid  Agencies 
Serving  Children  and  Youths  93d  Cong.,  2d  Sess.,  October  10,  1974  [hereinafter  cited  as 
"Charities  Hearings")  at  1,034.  The  tot^  staff  of  the  Office  of  Private  and  Voluntary 
Cooperation,  until  I'ecentty  numbering  31,  is  tQ  be  reduced  to  24  by  June  30,  1975.  Ibi;!.,  a^ 
l,t)97,  ' 

off 

272^1974  Advisory  Committee  Study,  pp.  141-142. 

273.  22  C.F.R.  §203.3  (1974?. 

274.  Ibid.  The  advisory  committee  also  requires  applicants  to  file  an  audited  financial  statement 
fOr  the  prior  yea?,  certified  by  an  independent  CP^,  and  to  show  ffnanclal  resources  sufficient 
to  perfonn  the  proposed  service,  including  contributions  adequate  to  provide  assurance  Df 
continued  support;  registrants  must  also  file  an  arinual  statement  of  income  and  expenditures. 

2,75^.  See  1972  and  1973  reports  of  .the  advisory  committee,  "Voluntary  Foreign  Aid 
Progr^ns'V published  by  AID;5ce  also  1974  Advisory  Committee  Study  at  |36.     '  '  ^ 

276.  Set  Charities  Hearings  at  l/)36,  1,092-1,093.  '  o  (>'     \   ^  ' 

277*  See  Charities  Hearings  at  r,036-1945,  .1,092-1,098.  The  advisory  committee's  staff  is  to 
notify  a  registered  agency>  of  cor^cern  and  seek  corrective  action  if  the  agency's  fund*raising 
costs  each  20%  of  its  contribute^!  income)  registered  agencies  whose  fund-raising  costs  reach 
30%,  ^  the  same  ^'formula,  are  to  be  brought  to  the  advisory^  committee's  attention  without 
pflor  sUff  action.  See  1974  Advisory  Committee  Study  at  122-123.  Nevertheless,  among  the  91 
registered  agencies  listedMn  the  advisory  committee's  1973  report,  7<^show  "admlnistratloTi  and 
promotion"  ^  costs  exceeding  50%  of  •  total  income;  1  exceeds  100%  and  3  others  exceed  96%, 
70%  ami  60%  respectively.  '    "  , ,  "  -    '  ^ 
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279.  Ibid,  at  1,097  See  chapter  VI  (pages  2644-58)  below  for  detailed  discussion  of  pending 
proposals,  and  our  recommendation,  for  such  a  regulatory  system. 

280.  Section  5  of  the^oposed  Truth  jn  Co;itrifijtion  Act,  S.  1153  and  H.R.  4689,  introduc£jd 
on  March  1 2,  j975;  se&pag^2652  below.      ^     /  ^  /    ^  W 

281.  By  a  repoi1,/f^Sd: taiiuary  31,  1975,  an  advisory  committee  consultant  retainecK^o^tudy 
the  rcgistratioff proceiii  recommended  to  AID  and  to  the  advisory  committee  that  registration  be 
abolished  and  that  AID  formally  and  publicly  assume  responsibility  for  selecting  recipients  of 
tKe  subventions,  thus  relieving  the  advisory  committee  of  operational  functions  so  it  can  focus 
on  policy  questions  and  liaison  functions  and  freeing  AID  of  "a  responsibility  fqr  the.  integrity 
of  domestic  fund  raising  which  fs  not  part  of  its  mandate"  and  which  is  "beyond  the 
Committee's  ability  to  support."  Bartlett  Harvey,  Registration  and  ApprovaT^of  Voluntary 
Foreign  Aid  Agencies  by  the  Advisory  Committee  on  Voluntary  Foreign  Aid  of  The  Agency  for 
In^rnational  Development,  A  Reporl  to  the  Committee  and  the  Agency,  Januar/31,  1975,  pp. 
66-68.  In  response'to  that  report,  the  advisory  -committee  has  recommended  continuance  of  the 
status  quo  with  augmented  staff  to  administer  the  registration  function  more  effectively,  no 
decision  has  yet  been  made  by  AID.  /'^ 

28  2.  See  Philanthropy  in  the  70s:  An  Anglo-American  Discussion,  A  Report  on  the 
Anglo-American  Conference  on  the  Role  of  Philanthropy  in  the  1970s  (The  Council  on 
Foundations,  inc.  1973).  ^  .  ^  - 

283.  We  rely  particularly  upon  the  discussion  by  Sheldon  Cohen,  T^homas  A.  Troyer,  Marion  R.  . 
Fremont-Smith,  and  john  S.  Nolan  at  a  Smithsonian  Institution  Seminar  on  "Voluntarism  and 
the  Public  Interest  in  American  Society,"  published  as  articles  entitled,  **Public  Supervision  of 
Philanthrppy  and  Charity,  Can  It  Be  Improved?,"  in  Non-Profit  Report,  December  1973  and 
January  1974;  the  testimony  of  Alan  Pifer,^Marion  R.  Fremont-Smith,  and' Sheldon  Cohen  in 
Hearings  Before  the  Subcommittee  on  Foundations,  Committee  on  Finance,  U.S.  Senate, 
October  /  and  2,  1973,  pp.  265-277;  and  a  discussion  paper  entitled,  "Possible  Structure  of 
Federal  Agency  for  Charitable  Organizations,*'  by  John  S,  Nolan  and  ThomSs  A.  Troyer, 
September  15,  1972.  See  also  the  Report  and  Recommendations  on  Private  Philanthropic 
Foundations,  the  Council  x>n  Foundations,  op  cit.,  at  pp.  VM7  to  VI-20. 

■■'       '■  A 

4  284.  Testimony  of  Sheldon  Cohen  .in  Hearings,  op  cit.,  note  283,  supra,  p.  274.  Mr.  Cohen  was 

addressing  the  issue  "if  we  were  going  to  start  oyer  again,  if  there  were  no  history  of  where^ 
exempt  organizations  had  been  administered,  what  would  be  the  best  system"  but,  as  we  under* 
stand  it,  proponents  bf  the  proposal  believe  t^at  it  should  go  forward  now. 

285.  If  a  completely  independent  commission  is  not  feasible,  the  proposal  suggests  as  the  next 
best  alternative  a  separate  organization  within  the  Treasury  Department  but  not  within  the 
InternaPRevenue  Service.  Ibid.,  p^.  275.  ^  ■ 

i  ' 

286.  In  Great  Britain,  where  these  functions  are  lodged.  In  separate  agencies,  charitable 
(jontributions  arc  generally  not  deductible  by  donofs.  This  difference  afftfcls  incentives) for  tax 

buse.  ■  ^,3-,^ 

287.  American  Association  of  Fund-Raising  CouriVl,  \nc.,^Giving  USA,  1975,  p.  6.  Of  the 
Individual  conTributions,'^MP.80  billion  were  gifts,  $2.07  billion  were  bequests.  ) 

^288.  The  .Postal  ServnV relies  primarily  upon  complaints  from  the  public  in  initiating 
Investigations  leading  to  proceedings  to  deny  mail  delivery  to  persons  engaged  in  a  "scheme  or 
device"  fdr  obtaining  money  through  the  mail  "by  means  of  false  Representations*"  39  VS.C. 
§§3005,13007.  The  Consunf>er  Protection  Office  (forntferly  the  Fraud  Brandh)  of  the  Postal 
Service  aivises  that  in  the  last  three  years  not  more  than  three  or  four  such  proceedings  have 
broiight"  involving  organizations  claiming  to  be  jtharlties  (one  involved  a  lolj[ery),  apparently 
'  ^  J^|(^      complaining  to  the  Postal  Service  does  not.|ften  occur  to  the  public. 
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^  289.  National  Information  Bureau,  1973  Annual  Report,  p.  9.  The  NIB  is  a  nonprofit 
corporation,  organized  in  1918  to  establish  philanthropic,  standards  and  provide  information  to 
contributors.  The  NIB  presently  provides  reporte  to  mehibers  on  about  500  solicitlns 
organizations.  '  *  ^  * 

290.  Hearings  Befcri  the  Subcommittee  on  Children  and  Youth,  U.S  Senate  Committee  on  ^ 
Lobar  and  Public  mWare,  on  Cliildrcn's  Cfiarlties,  1974,  Part  1,  February  4,  5,  6,  March  M  ^nd^* 
12,  1974  (hereinafter  cited  as  "Charity  Hearings"];  ''Give  to  Chanties.  But  Chccic  Them  Oixr^  ° 
^^^^^^^^^^^^  Times.  The  KIpfinger  Magazine,  December  1973,  p.  21;  "Chagties;  Which  Ones 
Are  WSoh  Giving  To?",  Header's  Digest,  February  1 974,  p.  82;  "How  Your  Charity  Dollar  Often 
Buys  a  Nickel's  Worth  of  9i0od  for  the  Cause,"  Washington  Star-News,  June  27,  1974,  p  1; 
''Mail  Order  Millions,"  The  Washlngtpn  Post,  September  1,  1974,  p.  1,  September  2  1974  p  l' 
September  3,  1974,  p.  l:,/'Apf^ials  Sometimes ..4^a  Bit  From  the  ^zcxs/  Washington 
Star-News,  October  9,  1*4.  ,p;  A-.^;  Harvey  Katz,  G/W/  Who  Gets  Your  ChaUty  Dollar? 
(Garden  City,  N.Y.:  Anchor  Press/Doutjleday,  1974).  And  sbe  note  277,  supra. 

.^1.  See  "Volunteer  Cfrganizations  -  Boiler  Room  Tcfephone  Operations,"  in  In-Sight, 
Deccmber-t972  ~  Jantfary  1973,  a  soliciutions  review  newsletter  published  by  tfi«  Council  of 
SetterBusiness  Bureaus,  Inc.  \  ^  ^ 

"^^2.  Washington  Stari^ws,  p.  A-3,  October  9,  1974,  The  executive  director  of  the'aglcy  was 
quoted  as  saying,  "wheV^  get  an  ad  that  pulls,  we  continue  to  use  it." 

293.  It  js  estimated  that  at  least  xlOO  charities  conducting  national  direct,  mail  soliciutions- 
enclose  uhsollcited  items  or  mc^t^^etJi^e.  See  "Charities:  Don't  Feel  Guilty  About  Unwanted 
Gifts,    The  Christian  Science  Morfit^,  February  20,  1974;  "Unordered  Merchandise,"  in 

/rhSight,  ^AprW  1973,  a  solicitations  review  newsleuer  published  by  the  Council  of-Be^ter 
Business  Bureaus,  Inc.  ^  '     *  ^ 

294.  Sec.  534,  Manijal  on  Fund-Raising  *  Within  the  Federal  Service,  U^.  Civil  Service 
Commission,  February^  1973.  See  page  2634  above, 

'  2^5.  Iht  Standards  for  Charitable  Solicitations  issued.  August  1974  by  the  Council  of  Better 
Business  Bureaus  provide,  "Soliciting  organizations  shall  not*  pay  commissions,  kickbacks, 
fin^   fees,  percentages,  bonuses  or  over-rides  for  any  fund-raising  aflivity,  including 
telephone,  door-to-doof,,  direct  mall  or  other  method."  The  Fair  Practice  Code^of^AfRC 
provides,  "Member  firms  do  business  only  on  the  basis  of  a  specified  fee,  determined  prior  to 
t*ie  beginning  of  the  campaign.  They  will  not  serve  clients  on  the  unprofessional  basis  of  a 
percenuge  or  comtnissl9n  of  the  sums  raised.  They  maintain  tMs  ethical  standard  also  by  not  ' 
profiting,  directly  or  indirectly,  from  disbursemems  for  the  accounts  of  clients."  The  National 
Information  Bureau's  Basic  Standards  In  Philanthropy  specify,  "No  .payment  of  commission?  forM- 
fund  raising."  Nevertheless,  the  Internal  ReverfUe  Service  instructs  its  revenue  agents  that  - 
professional  fund  raisers  -usually"  get  a  percentage  of  the  gross  contributions  received;  see  page 
,2609  above.  ^  ^.  * 

■'  ■■   I"  I     J  '1  . 

296.  It  s*ems  equally  clear  that  the  f'ederal  government  has  the  necessary  cbnstitutional  power. 
Rcffjiation  could  be  assumed,  under  the  relatively  untrammeTid  federal  tax  power,  as  has  other 
rcgtflaUon  of  501(c)(3)  organizatiohs.  More  appropriate,  reg^lation  is  authorized  under  the 
commerce  clause,  which  encompasses  nonbusiness  and  nonprofit  activities,  whether  private  or 
governmental  in  nature^  See  Maryland  v.  WIrtz,  26^  F.  Supp.  826  (D.  Md.  1967)  (three-fudge 
court),  aff'd  392  U.S.  183,  88  S.  Ct.  ^017,  20  L.  Ed.  2d  1020  (1968);  Public  Building.  \ 
Authority      Goldberg,  298  F.  2d  367  (5th  Cir.'''l962);  NLRB  ^,  Central  Dispensary  and    '  v 
Emtrg^ncy  Hospital,  145  F.  2d  852  (D.C.  Clrc.  1944).  The  federal  ^lostal  j5bwer  also  provides  a 
basis- for  fcgujating  the  use  of  the  mails  for  solicitations,  as  in  the  case  of  .the  Interstate  Land  • 
Sates  Fuft-Qbclosurc  Act,  15  U.S.CJV.  §7103.  / 
fir*     -  •  y   ^5 '     /       *  \  ^  ' 
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'   297.  Testimony  of  Ph.l\p. ).  Sgarlata,  Director,  New.York  State  Charity  Registrition  Bureau,  in  , 
Charity  Hearings,  p. 

298  Only  seven  states  have  at  least  one  attorney  assigned  m■^fh^t  by  the  state  attorney 
general's  office  to  enforcement  of  charitable  solicitation  statutes.  See  the  study  prepared  for  the 
Commission  on  Private  Philanthropy  and  Public  Needs  by  the  Ohio  Attorney  General.  The 
Status  of  State  Regulation  of  Charitable  Trusts.  Foundations  and  Solicitations.    1  ^74. 

299  These  ranges  of  estimates  reflect  those  provided  informally  by  the  presidents  of  the 
AAFRC  NSFR,  and  CBBB.  On  self-regulation  generally,  see  the  study  prepred  for  the 
Commis;i(in  on  Private  Philanthropy  and.  Public  Needs  by  Peter  G.  Meek,  Sef  Regulation  in 
Private  Philanthropy,"  1974.  '        '  . 

300.  See  testimony  of  Helen  L.  O'Rourke,  Director,  Philanthropic  Advisory  Department, 
Council  of  Better  Business  Bureaus,  in  Charity  Hearings,  p.  1 15. 

,1  -  .  . 

301.  Ibid.,  p.' ICS. 

302  IRM  4(12)  40  323(2)(d).  Also,  the  Service's  Audit  Technique  Guidelines  issued%  1973 
instruct  JeVsnue  agents  e>;^mining  501(c)(3)  organizations  that  salaries  paid  to  related  parties 
must  be  "commensurate  v»ith  the  task  performed,"  itat  expense  reimbursements  to  individuals 
.  are  not  subject  to  v^ithholding  only  if  they.a>e  "bona  fide  ordinary  and  necessary  expenses 
Incurred  in  operating  the  organization,"  that  agreements  with  professional  fund  raisers  should  be 
analyzed  "to  determine  if  they  are  at  arm's  length,"  and  that  examining  agents  should  generally 
"analyze  all  .  disbursements  to  determine  that  no  payments  are  being  made  for  the  benefit  of 
any  individual...  or  for  purposes  which  do  aot  further  the  organizations  exempt 
pulrpo'ses,"  applying  "normal  auditing  techniques  to  determine  that  all  payments  ^"f^!^^^ 
organization's  charitable  ,  purposes."  See  Audit  Technique  Guidelines.  Religious.  Charitable, 
ScTentinc,  Literary  and  Educational  Organizations -IRC  501(0(3).  IRS  Exempt  Organization 
Training  Program  (Examinations)  Document  No.  3152-01,  lanuary  1973,  pp.  37,  43,  44 
Although  these  guidelines  were  developed  "primarily"  as  a  training  aid  and  are  not  to  \^  cited 
as  authority  for  the  Service's  position  in  the  administration  of  the  taxjaws,"  the  guidelines  are 
made  "optional"  for  "on-the-job"  use  by  revenue  agents,  ibid.,  p.  29. 

303  Testimony  of  Howard  M.  Schoenfeld,  Chief,  Procedures'section,  Exempt  Organization 
Examination-Branch,  Audit  Division,  Internal  Revenue  Service,  in  Charity  Hearings  at  203;  cf 
ibid.,  at  177,  202. 

304  "in  Revenue  Ruling  69-383,  1969-2  Cum.  Bull,  113,  the  Service  upheld  the  501(c)(3)  status 
■      of  a  hospital  which  entered,  after  arm's  length  negotiations^  into  a  percentage  compensation 

.  arrangement  with  a  radiologist,  where  the  compensation  was  reasonable  and  the  radiologist  did 
not  control  the  organization.  Nevertheless,  the  Service  there  noted:  Under  cerU.n 
'  circumstances-,  the  use  of  a  method  of  compensation  based  upon  a  percentage  of  ^«  'n^"-"'  ° 
an  exempt  organization  can  constitute  inuremfit  of  net  earnings  to  private  individuals  For 
example,  the,  presence  of  a  percenUge  compenition  agreement  will  destroy  the- organization  s 
exemption tnder  secUon  501(c)(3)  of  tITe  (fode  where  such  arrangement  xt.^slotrr^s J^t 
principal  activity  of  the  organization  into  a  joint  venture  between  it  and  a  group  of  physicians 
Avenue  Clinic  Commissioner.  ^^  T.C.  141  (1958)),  or  ,s  merely  a  device  for 
distributing  profits  to  persons  in  .control  {Birmingham  Business  Cgjjege  Commissioner,  276 
F.2d  476  (I960))." 

305.  Treas.  Reg.  §301.6104-2. 

306  See  'testimony  of  Helen  H.  O'Rourke,  Director,  Philanth'ropic  Advisory  Cfepartment. 
COWCU  of  Better  DusinesD  B»^.,  and  of  Hnwarrt  M.  Schoenfeld,  Chief  o{  the  Procedures 
O     Section,  Exeriipt  Orgl^izaUons^mmation  Branch^uL  Division,  Internal  Revenue  Service,  m 

1  s'i^f 
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Charity  Hearings,  pp.  |05,  208-209;  Harvey  KaU,  Give!  Who^Gets  Your  Chatity  Doiiar?,  op, 
ctt.,  p.  15.  *  ^ 

307.  See  »RM  4(1 1^4,  diseuBed  at  pages  2605-06  above. 

308.  SectitilrJ'2y^(l)  alsq  c;<e,mpts  501(c)(1)  corporations  owned  by  the  United  States,  a  state,^ 
or  the  D^trict^ of  Columbia,  and  solicitations  between  and  among  members  of  ap  organization. 

309.  Thie  Sc/vi^e/Js  technically  referred  to  in  the  bill  as  the  Secretary  of  the  Treasury  "or  his 
dclcgatc."/,^5.^- /    ^  ^  ' 

310.  Altho^jgh^  hoifCpecified^^n  the^ifl,  termination  of  public  chanty  status  would  presumably 
be  followed  or  acconrpaVia'gd'^by  revw:ati5n  of  5pi(c)(3)  status.  Otherwise,  the  terminated  public 
rhartty  might  remain  a  50J (C)(3)  organizatiort^ that  is  no  longer  a  ''public  charity"  subicoi  to 
the  act. 

31 1.  See  discussion  of  this  advisory  committee  at  pages  2638-40  above. 

<^ 

312. -  Because  section  2(b)(lJ  of  the  bill  exempts* virtually  all  organizations  from  the  section  3 
•  obligation  to  state  that  information  will  be  provided  on  request,  the  overwhelming  number  of 

donors  would  not  even  know  that  it  is  available. 

313.  15  U.S.C.A.  §§1701-1720. 

314.  The  Securities  and  Exchange  Commission  currently  has  a  staff  of  about  1,550. 

315.  In  introducing  the  Truth  p\  Contributions  Bill,  Sen.  Mondale  expressly  invited 
consideration  of  whether  the. Service  should  administer  its  provisons,  as  the  bill  is  now  drafted,' 
or  whether  "requirendents  relating  to  disclosure  might  more  appropriately  be  administered  by 
-another  agcncy.'\121  Cong.  Rec.  No.  40,  March  12,  1975,  p.  ^3757.  ^  ^ 

316.  Ibid. 

317.  The  proposed  legislation,  entKled  "An  Act  to  Regulate  Individuals  and  Organizations 
Engaged  in  Charitable  Public  Solicitation"  (referred  to  hereafter  as  the  Model  State  Act),  h'as 
not  been  enacted  by  any  state. 

318.  Determining  the  cut-off  point  requires  careful  study;  it  might  exempt  just  the  smallest 
."garden  club"  type  organizations  or,  for  example,  solicitations  with^a  goal  of  several  milliort 

dollars  or  less.  Administrative  workload  of  the  new  agency^  a  study  of  where  abuses  seem  to 
pccur,  the  kinds  of  organizations  most  likely  to  be  affected,  and  the  probable  cost  of 
compliance  with  the  new  requirements,  are  among  the  factors  to  consider.  Also,'by  authorizing  * 
the' new  agency  to  specify  such  exemptions  by  regulation,  an  opportunity  would  be  afforded 
the  a^ncy  to  discover  by  experien%e  whether  the  level  of  a  fund-raising  "goal"  is  a  practical 
crrteri^  or  whether,  as  in  the  Truth  in  Contributions  Bill,  the  only  criterion  of  size  should^be 
the  organization's  annual  budget.  ' 
i 

319.  Sec' "Mail  Order  Millions,  Religiou^/Groups  Find  Appeals  Rewarding,"  Tfie  Washirtgton 
Post,  September  1,  1974,  p.  1,  September  2,  1974,  p.  1,  September  3,  1974,  p.  1. 


•320j  Code  Sjictlon  6033(a)(2)(A)(i).. 
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321,  Trcas.  Reg.  §1 .6033-2(g)(2).  The  Service  is  currently  preparing  a  regulation  or  Revenue 
Ruling  that  would  dtf}f\t,  for  the  first  time,."?ntcgrated  auxiliaries"  of  churches.  Absent  such  a 
dcfTnltfon,  many  church-related  h.ospltals,  schools/^d-age  homes,  etc.,  covered  as  subordinate 
organizations^ under  gfoup  exemption  rulings  issued  f^cenjral  or  parent  church  organizations, 

'         "i  187' 
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have  not  been  obliged  to  f^e  information  returns.  The  Service  :>  1974  instructions  for  Form  990 
give  notice  that  such  subordinate  organizations  will  be  expected  to  file  a  1975  Fo/m  990  unless 
they  can  themselves  qualify  as  "a  church,  an  interchurch  organization  of  local  units  of  a  church, 
a  convention  or  association  of  churches,  or  an  integrated  auxiliary  of  a  church.*' 

322.  Code  section  7605(c). 

323.,  Alternatively,  solicitation  statements  might  be  submitted  to  the  new  agency  when  used, 
Without  prior  review,  this  would  impose  less  of  a  burden  on  soiicijting  organizations  and  might 
simpltTy  administration  of  the  new  agency.  We're  mclined  toy  believe  that  prior  review  will 
enable  soliciting  organizations  and  the  new  agency  to  veduiv^spJtential  problems  informally  and 
in  advance,  but  the  point  needs  further  study.  ^ 

324.  Procedural  rules  would  presumably  permit  nnore  intensive  and  detailed  study  of  the  major 
nationwide  solicitations,  with  quicker  reviews  of  snnaller  regional  solicitations. 


325.  See  American  Institute  of  Certified  Public  Accountants,  Industry  AudU  C»\x\f\t ^Audits  of 
Voluntary  Health  and  Welfare  Organizations^  1966,  revisecl~l  973.  / 


,326.  See  testimony  of  Arthur  J.  Grimes,  Director  of  Membership,  Natio^l  Health  Council,  in 
^  Charity  Hearings,  pp.  27-28.  / 

327.  IRM  4(11)45.2,  Manual  Transmittal  4(11)00-11,  l^ued  August  29,  1974. 

32S.  See  thc^  Accounting  Advisory  Committee's  report  to  The  ComiVtission  on  ♦Private 
PUWj^tiTopy  and  Public  Needs  "A  Study  of  the  Inadequacies  of  Present  Financial  Reporting  by 
PJiilanthropjc  Organizations,*' 1974. 

329.  Securitties  Act  ^I9(a);  Securities  Exchange  Act  §l3(b).  See  Holding  Company  Act 
§20(a);  Investment  Company  Act  §38(a).  '  -       ^    '  ^ 

330.  1  lo$$f  Securities  Regulation  333  (2&Ed.  1961).^     -  ^      .  ^ 

331.  17  C.F.R.  §240.l0b-5. 

332.  The  prohibition  applies  only  to  the  use  "of  any  means  or  instrumentality  ^  interstate 
^  commerce,  or  of  the  mails,  or  of  any  facility  of  any  national  securities  exchange,**  but  tMs 

, encompasses  virtually  all  securities  transactions. 

333.  15  U.S.C.A.  §1703  (J974),        .  *  ^ 

334.  The  distinction  is  important,  but  in  practice  it  can  become  blurred.  Organizations  normally 
do  not  disclose  the  frauds  that  they  are  engaged  in,  so  that  an  anti-fraud  provision  could  be 
used  to  reach  the  failure  to  disclose  a  fraud  even  though  it  did  not  reach  the  fraud  itself.  This 
has  been  the  ex{!)eriehce  under  th^  securities  law^;  that  experience  can  be  carried  over  In 
solicitations,  or  the  statute  and  regulations  can  be  drawn  more  lestrictively.  VVe  believe  that^an 
anti-fraud  provision  of  some  kind  is  a  corollary  to  t\\e  requirement  for  disclosure,  but  the  scope 

"    requires  careful  study.  »  f 

335.  Code  section  ^07(g)  was  the  only  part  of  the  Treasury  profios'al  to  survive;  it  provides  fof 
,  abatement        the,  private  foundation  termmatorv  ("wringer**)  tax  if  state  officials  initiate 

corrective  action  in  state  courts  to  preserve  charitable  assets  and  thereafter  certify  that^such 
action  has  successfully  been  taken.  This  provision  has  virtually  never 'been  utilized- 

336.  See  Tax  Reform  Proposals  Contained jn  t^e  Message  from  the  Presiffent  of  April  2ft  1969 
and  Presented  by  Representatives  of  the  Treasury  Department  to  the  Committee  on  Ways  and 
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Means  at  Public  Hearings  oq  the  Subject  of  Tax  Reforni  on  Tuesday^,  April  22,  1969,  91st  Cong. 
IsrScss.  tComm.  Print),  pp.  39,  129-139. 

.337.  These  standards  wncrged  in  different  form  as  Code  sections^4941-4943, 

*338.  "All  transactions  wh«*i.a;e  prohibited  under  existing  law  would  be  prohibited  under  the 
new  self-dealing  propo'salsTTherefore,  the  existing  sanction  of  loss  of  exeniption  for  prohibited 
transitions  would  be  made  inapplicable  to  transactions  after  the  effective  date."  Technical 
Explanation  of  Treasury  Tax  Reform  Proposals,  April  22,  1969,  in  Tax  Refosm  Proposals,  op. 
cU.,  note  336,  supra.,  at  138-139.   '     -     -    '  ^ 

i  ^  ^    :  J 

3J9.  E.g.,  see  St?rn  v.  Lucy  Webb  Hayes  Hatl  Training  School,  F.SuppJ003  D.C.  (1974) 
(nearly  $1  million  of  hospital's  liquid  funds  left  on  deposit  drawing  no  interest  at  banks  of 
which  hospital's  trustees  were  officers. 

340. -  Line  54,  TCMP-Exempt  Organization  Audit  Evaluation . Docum/nt  (Form  5232), 
Attachment  l^to  IRM  Manual  Supplement  48-G«222,  September  18,  1974. 

341.  Code  sections  621^7  7422.  '  ,^^  ^1 

i 

342. *  Potential  donors  have  no  assurance  thh^charitable  contributions  are  d«rductij)le  u'nless  the 
-Service  has  determined  that  the  donee  charity  is  entitled  to  501(c)(3)  status. 

343.  Similarly,  It  may  sue  for  a  refund  oMctfei^l  unemployment  or  social  security  ;axes 
Imposed  pn  the  organization  as  an  employer.  ,  *  ' 

344.  In  Church  of  Scientology  v.  United  States,  485  F.2(^  313  (9tb  Cir,  1973),  after  the 
organization  sued  for  refund  of  taxes  assessed  upon  the  Service 'sy4««^l  of  exempt  status,  the 
Service  sought  to  avoid  judicial  decision  on  the  merits  of  the  Organization's  legkl.  claim  by^ 
administtatrvely  tendering  a  refund  of  the  amount  the  organizaticfi  "would  have  received  (other 
than  costs)  had  It  prevailed"  in  the  litigation.  / 

S4S/  Bob  Jones  University  v.  5/mo/?,-416  U;S;-725,  4Q  L^^<i  516-517,  94.S.Ct.  2038, 
2052  (1974).  See  also  the  dissenting^ opinion  of  Mr.  Justlee  3lackmun  in  thj  co'rtipiinion  case  of 
Alexander  v,"Amerlcans  United"  Inc.,  416  US.  752,  40  L.Ed.2d  518,  528,  9^,S.Ct.  2033,  2060 
(1974).        •    ,  -  \^  ,  '  ^ 

/ 

346.  Thrower,  IRS  Is  Considering  Far  Reaching  Ofanges  in  Ruling  on^^^fempt  Organizations,',^ 
J.  of  Taxation  168  (1971)^  %  4"  'C^ 

't  .     '  . 

347.  'Code  section  7476,  as  amended  by  section  tO^T^|pf  the  Employee  Retlren^ent  Income 
Security  Act  of  1 974,  P.L.  93-406,  88  SUt.  949".         '{f  '  ' 

348.  Testimony  of  Commissioner.  Donald  C.  Alexander,  HsaringsB$£ef(e  Subcornmittee  on 

(Foundations,  U.S.  Senate  Committee  on  ^Finance,  Jijne  3,  197?rit167;  see.also  IR$^ews 
Release,  Remarks  by  Commissioner  Alexander  before  the  Council  on  Foundatiorft,  San  Antpnlo, 
Texas,  May  10,  1974.  Tl*  House  Committee  on  Ways  and  Means,  in  Press  Release  Np,.6A^Jay^ 
20,  1974,  tentatively  agreld  to  provide  a  procedure  forKieclaratory  judgments  in  the  Ta)i  Goui;Ji$^ 
to  exempt  status.  IV  ' 

349.  Remarks  by'  Comlilssioner  Randolph  Jv.  Thrower  prepared  for  delivery  before 
Southwestern  Legal  FoJndation,  Dallas,  Te><as,  January  1$,  1971;  ibid.,  before  the  Soihh 
Dakota  Society  of  CPA'i  and  State  Bar  As>$ociations,  Rapid  City,  South  Dakota,  Npvember  6, 

mo:  *  '  *  ^ 

350.  Statement  of  the  Senate  Subcortimittee  on  Foundations  Together  With  Additional  yiews,  *  . 
1      O    Rec.  No.  150,  p.  S181315,  93d  (Cong,  2i|JS*ss.,0<?tp6er  4^1974.  -  '  ' 
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351.  Tht  Service's  Statistics  of  Income  Series  reports  the  total  dollar  amount  of  charitable 
contributions  itemized  by  individuals  on  income  tax  returns  every  second  year,  by  income 
*  bracket,  with  a  two-year  lag  in  publication.  The  total  amount  of  corporate  contributions  is 
reporjed  o^  an  annual  basis,  also  with  a  two-year  lag.  The  amount  of  chariuble  bequests  has 
been  prodded  on  a  three-ycar  basis  in  > the  past,  also  wi*  a  two-year  lag;  following  1972 
information,  the  Service  will  provide  this  information  onljAtfn  a  four-year  basis,  i.e.,  next 
reported  data  will.bc  for  1^76,  probably  not  avall^e  until  19%. 

3^2  See  Testimony  of  Robert  F.  Gohttn^  Hearings  Before  the  Subcommittee  on  Foundations, 
Committee  on  Finance,  U.S.  Senate,  October  1  and  2,  1973,  p.  67;  unpublished  memorandum 
of  R6bcrt  F.  Goheen  bs^d  on  conference  of  AAFRC,  the  Council  on  Foundations,  the 
Foundation  Center  and  the  Council  for  Finartcial  Aid  to  Education,  july  1973. 

353.  Nielsen,  TTie  Big  Foundations,  (Columbia*  University  Press  1972),  pp.  295-308.  See  also 
"Private  Foundations  and  Public  Informatfon,  The  Grantsmanship  Center  News  April/May  1974 
{77  6%  of  foundation?  that  were  asked  for  annual  reports,  Form  990-ARs,  and  guidelines  for 
grant  applicants  had  not  responded  eight  ^months  later);-  "The  Hospital  Business,''  The 
Washington  Post,  October  29  and  November  3,  1972  (hospitals  reluctant  to  identify  names  of 
trustees  or  provide  financial  information). 

354.  Testimony  of^lan  Pifer  in  Heariftgs  Before  the  Subcommittee  on  Fbundatioos,  Committee 
on  Finance,  US/Senate,  93d  Cong.,  1st  Sess.,  October  1  and  2,  1973,  p.  26^ 

355.  We  are  grateful  to  loan  McC.  i-undberg,  until  recently  the  editor  oi^Giving  USA,  for  many 
of  these  suggestions. 

356  A  survey  of  corporation  giving  to  the  arts  in  1973.  conducted  by  Touche  Ross  &  Co.  for 
the  Business  Committee  for  the  Arts,  indicated  that  about  half  of  all  corporate  support  of 
cultural  activities  is  accounted  for  as  business  expenses,  typically  1n  advertising  or  public 
relations  bujlgets,  •  ^ 


\ 


357.  ;restJmonY  of  Commissioner  Alexander  in  Hearings,  op.  civ,  note  348,  supra.,  at  152. 

358.  Statement  of  the  Senate  ^Subcommittee  on  Foundations  Together  With  Additional  Views^ 
120  Cong.  Rec.  No.  150,  p^18315,  93d  Cong.,  2d  Se^.,  October  4,  1974. 

•359.  Stt-Eastern  Kentucky  Weifare  Rights  Organization  v.S/mow^  506  F.2d  1278,  1291  (D.C. 
Qr.  1974)  (opinion  of  Circuit^udge  Wright).  ^ 
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JUDICIAL  REMEDIES  AND  RELATED  TOPICS 

 — Adam  Yarmotmsky^  and  Marion  R.  Fremont-Smith*  ' 

t    '  '  ' 

Given,  the  importanceTof  preserving  an  independent  private  philanthropic  sector, 
It  is  vital  to^have  appropriate  devices  to  prevent  abuse  vyhile  still  preserving  the 
freedom  of  operation  that  is  an  essentia^  component  of  private  voluntary  action. 
Until  recently,  it  has  been  assumed  that  schools,  hospitals,  churches,  and  organiza- 
tions* that  depend  u^on  gifts  and  contributions  from  the  general  public  would  be 
held  .accountable  by  their  supporters  and  that  i^_was  only  private  foundations, 
wNch  do  not  seek  or  depend  upon  public  support,  that  needed  strict  regulation  (o 
assure  accountability. 

It*  is  not  surprising  that  there  have  been  examples^of  irresponsibility  and  wrong- 
doing by  the  publicly  supported  charities  as  well  as  private  foundations.  They  have' 
misled  the  public  on  the  costs  of  soliciting  funds,  endowments  have  been  iost 
through  imprudent  speculation,  an^  public  charitable  offices  used  for  private  gain.  It 
is,  therefore,  appropriate  for  the  Commission  to  consider  and  recommend  measures 
.to  correct  such  abuses,  balancing  the  risks  of  the  abuse.and  the  value  of  reinforcing 
IKiblic  confidence  in  public  philanthropy  against  the  financial  and  other  jcosts  of 
fsuch  regulation. 

The  framing  of  meaningful  rules  and  appropriate  remedies  to  preveptself'dealing, 
misleading  appeals  for  funds,  and  improper  jfivestments  is  not  an  easy  task.  The 
difficulties  arise  as  much  from  the  nature  of  the  entities  to  be  regulated  as  from 
fmding  the  appropriate  government  agenrcy  to  do  the  task.  The  primary  focus  must 
be  on  preventinf  private  inurement,  a  function  traditionally  left  to  the  states  whose 
courts  of  equity  have  a  wide  range  of  powers  which  permit  them  to  devise 
appi;opriate  remedies  for  correcting  breaches  of  trust.  However,  even  if  all  of  the 
states  were  willing  and  able  to  do  the  necessary  regulating,  which  they  are  not,  it 
would  still  not  solve  the  problem  of  charities  that  deal  in  many  states  and  have  the 
ability  to  move  from  one  to  the  other  when  corrective  action  is  threatened.  . 

At  the  federal  level,  until  1969,  revocation  of  exemption  was  the  only  federal 
sanction, ^r  improper  dealings  by  a  charitable  organization;  but  the  conditions  for 
exemption  were  broadly  stated,  and  it  was  only  in  th^  most  extreme  cases  of  abuse ^ 
that  the  Service  would  act.  Most  of  the  abuses  that  now  need  stricter  regulation  are 
dif^cult  to  control  under  such  a  system.  However,  since  the  Taix  Reform  Act  of 
1969  and  in  the  even  more  recent  pension  legislation,  attempts  ha^  been  made  to 
reframe  the  j^rovisions  of  the  Internal  Revenue  Code  to  jnake  ft  a^ore  suitable 
framework  for  control  of  fiduciaries:  with  the  establfshment  of  a  sepJtete  Office  of 
,  ErfTployee  Plans  and  Exempt  Organizations  under  an  Assistant  Commissioner  of 
Internal  Revenue,  the  specialized  personnel  is  being  assembled  to  make  regulation  of 
fiduciary  duty  thrpugh  the  Internal  (Revenue  Code  more  effective.. 

The  challenge  is  to  identify  those  areas  most  in  need  of  rectification  and  to 
devise  remedies  and  sanctions  that  can  be,  enforced  within  the  fraffnework  of  the 
Code  and  its  new  administrative!  systeqi  ^without  having  such' a  strong  dfeteirent 
.effect  that  they  alte/_  irrevocably  th^  freedom  of  decision  and  operations  thai 


rtccc'ssary  concomitants  of  philantfjropy.    ,       '  .  ; 

I  of  the  Inti 


This  paper  ^sugg^sts  three  major  changes  in  the  application 'lof  the  Internal 
Revenue  Code  to  organizatioijis^' exempt  from  t^x  un^r  section  501(c)(3) '  and 
discussesiadditional  measures  tnat  would  deal  wftK  solicitation  of  fijnds  in  the  i 


are 


.of  charity. 


narne 


'Ralph  Waldo  Emerson  University  Professor,  Uffiversity  of  Massachusetts. 
*Choate,  Hali  A  Stewart,  Bo&tpo,  Massachusetts. 
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IMPROVING  THE  JUDICIAL  REMEDIES  FOR  CORRECTING  ABUSES  AND  ' 
^  DETERMINING  EXEMPT  STATUS 

Until  1950  the  only  federal  .standards  for  exemption  under  section  501(c)(3)  ^ 
wefe  exclusive  organization  and  operation  for  e^iempt  purpois,  a  prohibition 
against  private  inurement,  and  conformity  with  certain  iimitatiolfe  on  lobbying  and 
politic^  a.ctivity;  the  only  sanction  was  revocation' of  tax  exemption. 

In'f969  Congress  imposed  excise  taxes  on  private  foundations  and  certain 
persons' fonnected  with  them  for  violation  of  newly  enacted  provisions  regulating 
their  activities.  Il  also  required  that  the  governing  instruments  of  all  private 
foundations  thenceforth  contain  provisions  prohibiting  the  now-precluded  acts  so 
that  violations  could  be  corrected  in  ^ate  equity  court  proceedings.  The  Code  was 
also  amended  to  permit  abatement  of  ||ie  terminatron  tax  on  private  foundations  if 
^  state  court  took  appropriate  action  to^reserve  the  foundation's  funds. 

These  measures  were  an  open  admission  that  revocation  of  exemption  was  an 
inadequate  sanction  to  prevent  violation  of  the  provisions  of  the  Code. 
.  For  public  charities,  however,  revocation  of  exemption  remains  the  oply  sarfction 
available  to  the  Service  if  the  conditions  for  exemption  are  not  observed  However, 
this  serve>  orHy.  to  penalize  the  beneficiarips  of  charity.  It  does  rtot  punish  the 
wrong-doers.  In  f^,  it  often  permits  them  to  continue  in  officf  •iwith  greater 
freedom  to  deal  will  the  charity's  funds  than-*t)efore.  .  y ' 

This  situation  can  be  remedied  by  investing  the  federal  courts  .with  equity  powers 
similar  to  those  of  the  Mate  courts.  This  would  incfbde  the^  povj«r  to  je$cind 
transactions,  surcharge  trustees,  order  accountings,  remove  trustees  and  appoint  new, 
ones,  divest  assets,  enjoin  improper  actions,  and  appoint  receivers.  The  courts  would 
then  be  in  a  position  to  remedy  any,  detriment  to  charity  resulting  from 'violation  of 
the  conditions  for  exemption  and  the  subit^tive  laws  enacted  to  assure  proper  use 
of  charitable/Tunds.  It  cc?uld  preserve  these  assets  and  thus  prevent  recurring 
violatlons^/'^^  <  - .  •  ^ 

'  This/fs  not  a  new  concept.  It  was  suggested/ by^'fhe^  Treasury  in ''1969  in 
connetti©n  with  the  ^activities  of  private  foundations.  The  study  prepared'^for  the 
Commission  by  Ginsburg,  Feldman  &  Bress  ("Federal  Oversight  of  Private  Philan- 
thropy'*) ascribes  the  failure  of  Congress  to  adopt  it  to  a  jurisdictional  dispute  as  to 
who  should  represent  the  government  in  the  litfgation.  This  same  study  se^ts  forth 
tfie  advantages  of  such  a  measure:  ^  ^  . 

"Broad  federal  equity  powers  such  as  proposed  by  Treasury  are  es^efTfTal  to 
supplement  the  present  sanctions  of  revocation  or  penalty  ta>fes.  Such  pdwer^ 
would  provide  flexibilityto  fashion  sanctions  that  meet  the  exigencies  of  the 
'     particular  case  without  penalizing  intended  charitable  beneficiariesjj^  reducing 
I     the  fun^s  available  for  cfiaritable  programs.  The  provision  to  stay  federal 
♦proceedings  pending  the  conalusion  of  paraflel  stat§  proceedings  would  defer 
appropriately  to  s,tate  authorities  to  the*- extent  that  they  develop  effective 


super>|isory  prpgrams. 


The  Ginsburg  study  concluded"  with  a  strong  recommendation  thjBeqiJ liable 
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remedies  be  made  applicable  td  all  501(c)(3)  organizations.  This  is  an  ^ropriate 
recommendation  for  the  Commi ssiorf  to  adopt. 

The  Ginsburg  study  also  recommended  that  Congress  be  urged  W  adopt  a 
-statutory  right  to  judicial  review- of  any  organization  denied  section  501(c)(3)  status 
or  noV  granted  such  status  within  a  reasonable  time. 'This  measure  would  fill  a, 
seripus  gap  in  the  current  statutory  scheme  that\has  long  been  recognized-by  the 

•»  192.  / 
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Supreme  Court,  Treasury  and  Service  "officials  anithc  pfivate  bar.  It  would  logically 
form  a  part  of  t>ie  Commission's  recommendations  in  regard  to 'judicial  review  of 
exempt  organization  questions.  ^ "     *  ,     .     •  ' 


of  an  organization  shall^nure  to  a  private  shareholder  or  individual.  Although  this 
provision  has  been  a  parr  of  the  Code  since  the  ftst  income  tax  law  was  enacted,  it 
is  only  in  rare  instances  that  the  courts  have*  upheld  revocation  of  exemption 
because  of  private  inurement.  . 

This  situation  has  left  the  Service  essentially  powerless  to  prevent  most  self- 
dealing  transactions  i\\d\  are  prohibited  under  state  law  but  rarely  enf<^rced  in  the 
state  courts.  Irr  1950  Con^ss  did  attempt  to  prohibit  certain  self-dealing  transac- 
tions between  foundations  and  substantial  contributors  through  section  503.  This 
legislation  followed  disclosures  of  the  private  use  of  assets  of  foundations  controlled 
by  a  single  donor  and  his  farhily  or  a  single^corporation.  Thet  provisions  were  not 
made  applicable  to  religious  organizations,  schools,  hospitals,  and  thos^  other 
exernpt  orgahizations  that  derived  a  substantial  part  of  their  support  from  the 
general  pul^licand  governmental  units. 

Wnder  the  prohibited  transaction's  sections,  certam  dealings  between  substantia] 
contributors  and  persons  and  corporations  related  to  them  were  declared , to  W 
grounds  for  revocation  of  exemption.  Forbidden>.'were  loans  without  adequ^e 
security  and  a  rec^sonablejrate^of  interest,  payment  oi  unreasonable  compensatrpjn, 
preferential  treatm^ent  whether  through  the  rendering  of  services  or  purchasing  of 
securities,  selling  V^percy  without  adequate  consideration  and  other  actkthat 
involved  or  resulted  in  a  lubstantial  diversion  of  the  organization's  property, 

The  prohibited .  transai^ians  sections"  had  serious  shortcomings  and  were  the 
subject  of  widespread  cwtrcism.  Internal  Revenue  Se/vice  and  Treasury  officials 
claimed  that  the  standards  of  "reasonableness,"  J^adequate  security,"  "substantial 
diversion"  were  too  loose,  making  th'e  law  difficult  and  experj^e  to-  administer, 
har,0  to.  enforce,  and  otherwise  insufficieftt  to  prevent  abuse.  By  applying  only  , to 
dealings  with  substantial,  contributors  they  omittecj  the  important  area  of  self- 
dealing  between  organizations  and  directors  and  officers  who  were  Qot  contributors. 
Finally,  the  sanction  of  revocation  of  exemptioj?  was  clearly  inappropriate.  ^ 

Tfie 'self-dealing  rule  adopted  as  part  of  the  Tax  Reform  Act  of  1969  reflected  an 
aftempt  to  rectify  the  shortcomings  of  the  prohibited  transactions  sections.  Thus, 
section  4941  .now  imposes  categoricah  prohibitions , with  specific  limited  exceptions 
and,  as  already  noted,  provides  for  personal  penalties  on  the  self-dealer  and  on  those 
foundation  officers^ho*^  krtowingly  participate  in  the  transaction,  while  leaving  the 
foundation's  furtSs  intact.  ^  ^  / 

The  major  drawbatk  of  the  self-dealing  rules,  in  fact,Js  that  they  represent  an 
.example  of  overkill,  penalizing  perions  innocently  involved  in  actions  that  ^rye 
only  to  benefit  the  foundatlo^n.  By  applying  to  both  direct  and  indirect  self-delling, 
they  now  prohibit  arrangements  entere(^  into^  inadvertently  and  often  under 
circumstances  impossible  to  avoid,  in  spite  of  an  attempt  to  devise  strict  standards, 
some  of  the  rul^s  still  are  framed  in  terms  of  "reasonableness,"  prohibit  "excessive*' 
compensation  and  ^use  a  standard  of  adequate  security.  The  use  of  the  terms 
"knowing/'  'Villfuly^*  and  "due  to  a  reasonable  cause"  have  further  compounded 
uncertainty  for  managers  anxious  to  abide  by^the  rules.  In  fact,  some  commentators 
have  suggested  that  it  would  have^been  preferable  to  retain  the  standards  contained 
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in  section  503,  changing  only  iht  sanctions  from  loss  of  revocation  to  penalties  on 
-   the  self-dealers,  *     ,  * 

The^  Rrivate  foundation  rules  apply  to  foundation  managers  and  disqualified^' 
persons.- "Managers**  are  defined- as  officers,  directors,  or  trustees,-and  "wUh  re'^rd 
to  any  act^or  failure  to  act,  the  employees  of  the  foundation  having  authority  or 
responsibility  vvith  rfespect  to  such  act  or  f-ailure  to  act,"  The  definiti<in  of 
disqualified  persons  is  extremely  broad,  encompassing  foundation  managers  and,  in 
addition,  substantial  contributors  (more  than  2  percent  of  all  gifts  and  contributions 
if  more  than- $5,000),  the  immediate  families  of  these  persons,  and  corporations, 
trusjts,  and  partnerships  owned  or  controlled  by  thej?i. 

.  It  is  far  easier  for  private  foundations*to  identify  their  substantial  contributors 
than  any  large  operating  charity  could,  whether  it  be  a  university,  a(  hospital,  or  a 
social  welfare'  institution.  Furthermore,  it  does  not  appear  that  the  princIffaJ 
problem  in  these  mstit^utions  is  dealings  with  substantial  contributors  and  organiza- 
tions controlled  by  them,  and  the  administrative  burden  not  only  of  identifying 
'  such  individuals  and  entities  but  attempting  to  police  all  dealings  with  them  would 
be  overwhelming.  It  is  tVierefore  recomm.ended)''at  least  until  more  evidence  of  abuse 
appears,  that  any  'new  rules  applicable  to  public  pharities  be  limited  to  transactions 
between  trustees,  directors,  and  principal  officers  and  the  organizations  they  serve, 
thereby  including  only. those  persons  with  final  responsibility  for  and  control  of  the 
organization's  assets.  For  purposes  of  this  paper, ^the  individuals  to  whom  ihe,*^ 
provisions  would  apply  are  called  "Trustees,"*follovring  ibe  pattern  of  the  Udfofm^ 
Supervision  of  Charitable  Trustees  Act  in  force  in  several  of  the  states. 

Defining  the  acts  to  be  prohibited  requires  balancing  a  "desire  to  prevent  private 
inurement  by  what  are  essentially  insiders  with  the  desire  to  permit  tho^^e  transac- 
tions that  are  necessary  to  the  easy  and  proper  functioning  of  the  institution  qj  that"^ 
would  cause  it  detriment  if  they  were  to  be  discontinued.  We  do  not  want  public 
charities  pacing  excessive  salaries  to  officers  and  directors;  purchasing  goods  from 
"~  <hem  at  prices  higher  than  tould  be  charged-elsewhere,  paying  higher  commission 
Ihroljgh  their  brokerage  house  than  their  competitors  charge,  or  higher  rent  in  a 
building  jowned  by  them  than  they  would  pay  elsewhere.  On  the  other  hand,  if  the  * 
.rent  is  at  the  prevailing  rate,  or,  the  commission  is  the  same  or  less  than  that 
charged  by^  other  brokers,  the  public  chafity  should  be  able  to  participate  in  the 
transaction."  In  short,  it  is  not  necessary  or  desirable  to  establish  absolute  prohibi- 
tions against  air  transactions  between  .public  charities  and  their  managers.  Nor  at  the 
*outset  would  it  be  advi'sable  to  attempt  to  prohibit  "indirect"  seirdeiling*  as  this 
could  well  be  used  by  overly  /ealous  officials  to  subvert  the  intent  to  deal  with  a  . 
.  limited  group  of  profubited  acts.*  ^  ,  , 

Accordingly,  the  Commission  should  consider  recommending  that  the  following 
acts  be  prohibited^ 

any  sale  or  exchange  or  lease  between  a  public  charity  and  a  trustee  at  hrgher 
•  '  than  fair  market  value;  / 

ahy  lending  of  money  of  exte'r^sion  of  credit  by  a  public  charity  to  a  trustee, 

any  borrowing  of  money  from  a  trustee  otijer  than  at  a  reasonable  rate  of 
interest  or  with  no  more  than  adequate  security; 

any  payment  by  a*  public  charity  to  a  trustee  of  Offreasonable  (or  excessive) 
compensation;  '-^  .         ^  , 

any  furnishing  of  goods,  services,  or  facilities  by  a  public  charity  to  a  trustee 
on  a  preferential  basis  or  by  a  trustee  to  a  public  charity  at  higher  than  fair"*^ 
market  value. 
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In  order  to  mitigate  uncertainties  that  will  inevrtably  a^is'e  m  connection  with  the 
i^tandards  of  reasonableness,  it  is  reconr)mended  that  in  any  instance  in  Which  a 
trustee  has  a  conflict  between  his  interests  arici  those  of  the  charity,  there  should  be- 
a  presumption  that  dhy  action  taken  by  the  charily  is  in  its  best  interest  if  thg, 
matter. has-been  fallyl disclosed  to  the  charity  and  considered  and  voted  upon  solply 
by  those  trustees  wjio  are  disinterested  with  respect  thereto,  and  the  dfsclosure, 
consideration,  and  decision  are  appropriately  reflected  in  the  records  of  the  charity. 
In  such  instance,'  the  burden  of  overcoming  the  presumption  that  the  transaction 
,  was  proper  would  be/ on  the  Service.  •      -    '    .  *  / 

It  is  also  redommended  that  a  provision  be  included  permitting  x;ertain  special 
exceptions  of  both  persons  and  transactions  in  the  discretion  of  the  Secretary  of  the 
Treasury  after  notice  of  opportiJnity  for  a  public  hearing.  A^provision  df  this  nature 
is  now  part,  of  the  prohibited  transactions  section  of  the  Code  dealing  with 
employee  retirement  income  security  plans  and  has  already  proved  beneficial  to 
"persons  affected  a^wjell  as  the  Treasury.  )      ,  . 

Consideration^hould  be  given  to,  whether  prohibitions' are  to  be  applied  to  both 
the  self-dealer  and  those  other>iembers  of  the  board  who  approved  the  transaction, 
as  is  the  case  in  regard  to  selRiealipg  by  private  foundations,  or  only  on  the  self, 
dealer  and  not  on  a  manager  or  fiduciary  acting  as  siicK,  as  is  the  pattern  in  thfe 
pension  legislation.  The  penalties  for  violation  of  these  provisions  could  be 'excise 
taxes  similaJ-  to  those  applicable  to  private  foundations  or  reliance  on  the  equitable 
remedies  discussed  in  the  first  section  of  this  paper.  Enforcement  ^through  use  of 
equity  powers  would  provide  the  most  appropriate  remedies,  the*  major  dra,wback 
being  that  in  cases  with  small  amounts  involved' there  may  be  a  reluctance  to 
initiate  judicial  proceedings  and  thereby  undercut  the  impact  of  the  rules.  A 
possible  solution  would  be  imposition  of  a  mandatory  initial  excise  tax  of  a  minimal 
amount  and  referral  to  the*courts  under  equity  powers  if  there  Is  no  correction  or 
restitution. 


SPECULATION 


*J,ust^as  trust  law  has  developed  limitations  on  the  extent  to  which  fiduciaries  c^h 
rislc.Yunds  of  others  tha^  are  Entrusted  to  their  care,  there  is  no  reason  why  the 
fed^l  gbyernmeht  should  not  require  that  funds  donated  for  tax-exempt  •charitable 
purpb^s  should  not  be  so  invested  or  used  that  they  could  be  lost.  Sipce  1969, 
private  foundations  and  their  managers  respon^ible^fbr  investments,  are  subject  to 
excise  tax  if  they^  invest  the  foundations's  funds  in  a  njranner  that  would  jeopardize 
the  tarrying  out  of  the  organization's  exempt  purposes.  There  is  no  reason  why  this 
rtileshpuld  not  appM  universally  to  all  501(c)(3)  organizations.  It  is  trye  that  public 
support  may  not  w  forthcoming  if*  a  large- portion  of  the  fyncls  ace  lost,  but  in 
.  mo'st  cases  this  may  hot  be  known  by  individual  contributors  and,  ^f  it  should 
become  known,  it  will  often  be  too  late  to  recover  the  improperly  jnvested  funds. 
These  activities  are  now  prohibited  in  connection  with  private  foundations  under 
section  4944;  whicfi  imposes  a  tax  on  the  fiduciaries  of  a  charity  yvhb  authorize  an 
investment  knowing  that  it  is*  jeopardizing  the  camying  out  of  the  organization's 
exempt  purposes.  A  similar  prohibition-  should  be  extended  to  alj  organ ijzations 
exenjpt  ujider  sect?onf  5Q1  (c)(3).  The  prohibition  against  speculation  wotild  not 
extend  to  program,  related  investments.  'As  will  the  selfdealing  prohibition,  the 
fonctions  could  be '.either  court-imposed  jequitable  remedies  or  penalty' taxes  or  a 
combination  of  the  two. '  *  '  '   •     -  v 
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Several  recent  tongresMonal  investigations  have  highlighted  the  nature  of  improper 
solicitation  practices  and  tho  difficulties  of  controlling  them.  There  is  evidence  of 
fraud,  of  use  of  misleading  names,  of  profit-making  organizations  t^at  imply  they 
are  raising  funds  for  chanty,  of  tax-exempt  organizations  created  by  business 
corporations  to  serve  as  outlets  for  sale  of  their  products,  and  of  false  advertising 
practices.  There  is  also  the  problem  ofiorganizations  that  spend  as  much  as  90 
percent  of  their  receipts  for  costs  of  solicitation.  In  some  cases  this  may  be  due  to 
mere  inefficiency,  in  others  to  purposeful  use  of  charity  for  personal  gain. 

There  are  many  regulatory  programs  in  the -states  and  some  in  cities  and 
.  ^^counties.  Often,  however,  the  administrators  find  themselves  powerless  to  act. against 
organizations  that  move  out  as  soon  as  .investigation  is  threatened  or  operate 
simultaneously  in  several  states,  making  only  partial  disclosure -iVi  each  one( 

It  IS  these  difficulties  that  have  led  to  suggestions  foi:/ederaI  control  oj  improper 
solicitation.  Specific  recommendations,  however,  reflect  two  different  approaches  to 
the  problem.  Some  believe  that  there  should  be  an  ^absolute  limit  placed  on  the 
amount  of  funds  that-  can  be  expended  for  solicitation.  Others,  however,  feel  that 
this  IS  not  a  proper  matter  for  federal  regulation  and  what  is  needed  Is^  dissemina- 
tion to. potential  contributors  of  information  on  the  cost  of  solicitation.  The  Truth 
o  in  Contributions  Act  submitted  to  Congress  by  Senator  Mondale  represents  a 
combination  of  the  two  by  establishing  a  50  percent  limit  on  administrative  costs 
(including  those  for  solicitation)  to  be  policed  by  the  Internal  Revenue  Service 
through  imposition  of.  a  penalty  tax  on  the  charity  for  violation.  It  also  requires 
w  dissemination  to  all  persons  solicited  of  a  disclosure  statement,  approved  in  advance 
by  th£  Internal  Revenue  Service,  indf^ating  the  co&^<)f  solicitation. 

The  study  prepared  for  the  Commission  fcy  Ginsburg,   Feldman  &  Bress 
'  concluded  that  mandatory  dissemination  of  a  di^losure  statement  to  persons  being 
solicited  was  the  optimum  method  of  control  and  that  the  Internal  Revenue  Service 
was  not  the  proper  agency  to  regulate  solicitation  practices.  It  recommended 
establishment  of  a  new  agenoy  within  the  Treasury  Department,  modeled  on  the 
■     hnes  of  the  Securities  and  Exchange  Commission,  with  which  soliciting  charities 
would  file  full  reports  of  their  expenditures  and  which  would  be  empowered  to 
'     conduct  audits,  enjoin  improper  activities,  and  give  advance  approval  to  disclosure 
statements.  *  .     "  ^ '  *  u 

Qne  of  the  major  difficulties  with  this  suggestion  is  the  fragmenU'tion  that  would 
result  from  Having  two  separate  agencies  regulating  charitable  activities.  The 
Commissioner  of  Internal  Revenue  has  expressed  this  'view  and  indicated  a 
preference  for  assigning  to  the  Service  whatever  regplaUon.  of  solicitatiom  is  adopted. 
'  '  We  propose  adoption  of  three  specific  measures  designed  to  control  the  more 
'  flagrant  abuses  in  solicitation  without  requiring  establishment  of  a  new  federal 
regulatory  agency  and  without  unduly  burdening  the  great  majority  of  publidy 
supported  chanties  who  do  not  abus6  their  public  trust  when  soliciting  fuRds.  These 
three  measures  are:  ^  /  t 

1.  Adoption  of  uniform  accounting  procedures  and  full  disclosure 'of  costs  of 
-  ♦  solicitation  to  the  Internal  Revenue  Service. 

*> 

2.  Mandatory'  notification  ,to  all  persons  solicited  of  the  availability  of 
-  financial  data. 

3.  Expansion  of  the  Federal'Trade  Commission's  ability  to  regulate  improper 
and  misleading  techniques  of  solicitation. 

Er|c  19,6  . 
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Uniform  Accounting  and  Full  Disclosure  to  Internal  Revenue  Service 

*   f  Adoption  of  uniform  accounting  procedures  and  full  disclosure  to  the' Internal 

I  Revenue  Service  of*  sblicftation  costs  are  n^essary  first  steps  regardless  of  what 
Qther  measures  are  adopted.  A  federal  requirement  is  the  oaly  feasible  method  for 

^achieving  unlfortnity  and  therefore  the  ability  to  make  meaningful  comparisons. 

r  However,  efforts  at  self-regulation  in  this  area  which  have  been  made  in  the 'last 
decade  should  not  be  thwarted,  /^pcordingly,  the^Secretary  of  the  Treasury  should 
be  authoriz.ed  to  permit,  by  regulatiorf,  submissioifi  of  accounts  based  on  uniform 
accounting  procedures  that  are  already  widely  used  within  a  given  field  of  philan- 
thropy in  those  instances  where  they  <Jo  provide  sufficient  disclosure  for  urtder- 
standing  the  true  cpsts  of  solicitation  and  for  making  comparisons  among  organiza- 
tions: 


•AvailabiMtyoflnfornfiation*^  * 

between  a  fixed  percent  limit  on  the  cost  of  solicitation' and  the  use  of 
disclosure  as  an  indirect  means  of  regulation,  we  t)elieve 'that- the  disadvantages  of 
imposing  fixed  limitations  far  ogtweigh  the  benefit  of  protecting  the  public  from 
inefficiency  and  that,  at  least  until  more  evidence  of  widespread  abuse,  appears,  this 
should  be  a  matter  for  state, action,  '       ^  •  ^ 

Nor  can  we  justify  the  administrative  burden  and  finaricial  costs  of  compliance 
with  a  requirement  tfiat  full  discjosure  of  co§ts  be  made  with  evei^y  solicitation.  As 
an  alternative  we  recommend  thaf  all  solicitat4on  material  Qpntain  a  statement  to 
the  effect  that  a  copy  of  the  financial  report  of  the  organikation  is  available  on 
request  at  its  offices.  This  could  be  enforced  by  the  Internal  Revenue  Service  in  a 
manner  similar  to  that  now  applicable  to  the  availability  of  private  foundation 
annual  reports,  namely,  that  failure  to  make  such  a  statement  or  to  comply  with 
the  di^losur^- requirement  on  request  will  subject  the  managers  of  the  charity  to 
personal  penalties.  The  reports  must,  of  course,  also  be  available  from  the  Internal 
Revenue  Service,  and  withopt  the  cost  and  delay -now  connected  with  obUining 
Form  990.  -  ■      "  *  ?  ^ 


Federal  Trade  Commission 

'Finally,  w^'  recommend  that  the  Federal  Trade  Commission's  power  to  regulate 
unfair  and  deceptive  acts  and  practices  be  expanded  to  include  improper  and 
misleading  techniques  of  solicitation  by  both  prof|t;making  and  lax-exempt 
organizations.  The  Federal  Trade  Commission  Act  declarers,  unlawful  all  "unfair 
methods  of  competition  ...  and  unfair  or  deceptive  acts  or  practices  ki  or  affecting 
commerce**  and  instructs  the  Federal  Trade  Commission  to  take  action  against  any 
"person,  partnership,  or  corporation'*  that  employs  such  practices,  'Mf  it  shall 
appear    .  that  a  proceeding  . . .  would  be  to  the  interest  of  the  public  . .  t" 

The  procedures  i/nder  which  the  FTC  acts  are  particularly  appropriate  for  control 
of  improper  solicitation  practices.  It  has  broad  investigative  powersj  extending  to 
cases  of  alleged  violation  of, specific  acts.  It  may  also  require  ervtire  industries  to  file 
special  reports- concerning  matters  pertaining  to  possible  violations  and  may  publish 
more  portions  of  jts  accumulated  information  deemed  in  the  public  interest. 

If  a  violation  appears  to  have  occurred,  the  commission  proceeds  by  issuance  of  a 
fco/nplaint  which  is  then  heard  before  an  administrative  law  judge.  This  is»an 
J  iiversary  hearing  with  the  rights  of  all  parties  protejcted.  The  finding  of  the  trial 
judge  becomes  final  unless  appealed.  Initial  appeals  are  heard  by  the  commission  as 
a  body,  and  there  is,  a  furth^  right  of  appeal  to  the  United  Sutes  Court  of  Appeals. 
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Noncompliance 'with  Federal  Trade  Commission  orders  can  Jead  to  imposition  of 
fines  and  possible  criminal  prosecution  against  those  responsible. 

In  "addition  'to  these  adiudicative  powers,  thfe  '  FTC  has  the  autherity  to 
promulgate  trade  regulatfon  rules,  which  make  certain  acts  or  practices  i  leg^er  se. 
Knowing  violations  may  be  punished  by,  civil  penalties.  Jhe  FTC  may  alsoipu|  less 
.formal,  industry  guides  which  are  meant  to.Jnform  interested  parties  of  the  HC  s  ^_ 
view  on  certain  practices  in  various  industeieS..  ■ 
'  The  Federal  trade  Commission  has  established  tha<  misrepresentation  of  business 
status  IS  an  unfair  or  deceptive  practice  Within  the  meaning  of  the  act.  Under  this 
rubric  the  Federal  Trade  Commission  has.  successfully  prosecuted  profit-making 
enterprises  that  misrepresent  themselves  a$  Nonprofit.  Thus,  there  have  been  several 
instances  in  which  the  FTC. has  enioined  profit-makiilg  organizations  from  claiming 
to  be  affiliated  with,  or  actually, to  be,  charitable  organizations. 

However,  the  FTC's  authority  over  nonprofit  corporations  is  hampered  by  the 
definition  of  "corporation"  in  §4  c*  the  act..  It  provides: 

'CoYporation'  shall  be  deen^ed  to  include  any  company  ...  or  as'sociation, 
incorporated  or  unincorporated,  which  is  organized  to  carry  on  business  tor  its 
own  profit  or  .that  of  its  members,  and  has  shares  of  capital  or  capital 
stock  and  any  c6mpany . . .  or  association,  incorporated  or  unm- 
.  cor4)9rated,  without  shares  of  capital  or  capitahstocl^. except  partnerships, 
which  is  organized  to  carry  on  business  for  its' own  profit- or  that  or  its>v 
•  memiJers.  '  "  •     '       ,      ?  • 

Three  rec#L  decisions  have  interpreted  this  language  as  being  sufficiently  *road^ 
to.  permit  the  commission  to  proSbcute  "non-profit  organizations  which  were  merely 
vehicles  through-  which  pecuniary  profit  could  be  realized,  as  well  as  nonprofit 
tstganizations  established  by  and  designed~f&  provide  indirect  benefK  to  profit- 
seeking  eruities.  However,  the  necessity  ,(Jf  proving  actual  private  benefit  before  i 
could  assume  junlsdicdpn  is.  4  sufficient  deterrent  to  commission  action  to  suggest 
the  advisabiUty  of  ai^iei^ding  *e  Federal  Trade  Commission  Act  to  make  it  clear  that 
the  commission's  jurisdiction  extends  to  tax-exempt  chartUble  trusts  and  corporations 
involved  in  soliciting  funds  from  the  general  public.  It  is  of  interest  that  m  a  1972  case 

-  involving  two  charitable  orgaaizations  pyrportedly  created  as  fdanf  and 
^  cDunselinJ  organizations  to  care  for  homeless  boys  and.  to  train  teachers,  the  .trial 

examiner  recommended  congressional  action  of  this  nature.  ^  ^ 

There  is' -a  further  deterrent  to  reliance  pn  the  Federal  Trade  Connftiission  that. 

-  makes  congressional  actioh>desirSble,  namely,  that  the  Federal  Trade-  Commission  s 
function  is  limited  to  matters  "in  or  affecting  commerce,"  To  date  v.rtually -a II  of 
the  actions  brought  by  the  FTC  involve  the  sale  of  sgme  fo^m  0  P[?J"<=t  W 
only  a  portion  of  charitable  solicitations  involve  sales,  the  argument  m  gh  be  made 

>    that  commerce  is  not.  affected.  Legislation  declaring  congressional  intent  that  the 
FTC's  lurisdiction  Jncludes  all  charitable  solicitations  whether  or      Jhey  invp  ve 
the  sale  of  items  would  solve  this  problem.  It  would  also  answer  a  further  difffculty 
■    raised  by  virtue  of  the  autonomy  enjoyed  by  the  FTC  in  regard  1°  the  specific  areas 
.  in-  which  it,  will  commence  investigations  or  issue  rulings.  The  Federal  Trade 
Commission  Act  does  state  fhat  investigations  and  inquiries  ^^^^^^X  ?fr^P°'^ 
the  request- of  the  President',  Congress,  governmental  agencies  or  Jhe  Attorney 
General  upon  referral  by  -the  courts,  upqri  complaint  by  menibers  of  the  pubkc,  or 
by  the 'commission  on  its  own'initiative.  However,  the  actu^  decision  to  proceed 
Mes  with  the  coiDmission  and  its  staff.  Congressional  action  explicitly  .cranfying  and 
\       expanding  the  jurisdiction  of  the  FTC  to  encompass  solicitation  practices  would  in 
^     itielf  be  a  clear  signal  of  its  desire  to  have  the  commissiori.  become  more  active  in 
thisMield  Most  effective,  of  course,  would  be  an  increase  in  the  appropriations  tor 
■ '      The  commission  eartu^rked  .to  permit  the  establishment  of  a  departorfent  0/  division. 
exclusiveTy  concerned  with  ^ganizatipns  seeking  funds  through  puWi<^solic.tation. 


THE  STATUS  OF. ST  ATE  REGULATION  OF  CHARITABLE' 
JRUSTS,  FOUNDATIONS,  AND  SOLICITATIONS  ,  ' 

Offk^.  of  the  Ohio  AttorneyjGjenecal^  ' 


Introductiqn  ar>d  Summary  Findings 


Charitable  Trusts  and  Foundations  "  * 

While  it  is  true  that  the  regulation  of  charitable  tfusts  began  in  England  long  before 
the.  Statute  of  Elizabeth  in  1601,  the  Amerfcan  phase  of  this  regulatory  function 
did  not  begin  in  earnest  until  the  1940s  and  ^l950s.  Pnor  ttf  that  time,  aUho'ugh  the 
conimon  law  powers  of  the' state  attorneys  general  would  have  been  sufficient  for 
most  regulatory  pt^f poses,  at  least  in  terms  of  remedial  action,  the  parameters  of'tl^ 
coninwn  law  w^re  vague.  This  fact  retarded  the  development  of  a  ^unified,,  easily 
accessible  bodvj^pf  law  because  each  extension  or  clarification  of  the  attorney  gen- 
eral's enforcement  authority  required  litigation.  It  was  not  until  the  1950s  that  this 
piecemeal  protess  came  to  a  halt  with  tFe  enactmeot  of  several  charitable  trust 
statutes.  .  , 

Puring  the  decades  between  1940  and  1960  there  were  a,  number  of  factors 
J*  which  coalesced  to  such  an  extent  as  to  make  the  political  arena  aware  o?  the  peed 
for  a  systematic  and  coniprehen^ve  body  of  law  concerning  charitable  organizations. 
The  initial  factor  which  produced  this  awareness  and  which  eventually  lead  to  the 
adoption  of  Specific  legislation  was  Austin  Scott's  initial  treatise  oh  the^faw  of  trusts 
which  was  published  ih  1939.  It  was  Scott's  conclusion  that  .while  the  state  attor- 
,neys  general  possessed  the  common  law -authority  to  enforce  charities,,  they  lacked 
the  necessary  information  to  fulfill  their  duties.  New  Hampshire^  acted  on  Scott's 
sugge'stBn  and  adopted  the  first  charitable  registration  and  report'mg  statute,  in  the 
country.  This  legislat;ion  was  to  serve  as  the  model  for  Rhode  Island,  Ohio,  $outh 
Carplina,  and  Massachusetts,  which  enacted  similar  legislation. 
*  tji  1954  the  movenient  toward  regulating  charitable  entities  received  further 
injfSStus  when  the  National  C'onference  oT  Commissioners  on  Uniform  State  LaWs 
proposed  a  model  registration  and  reporting  act  entitled  "The  Uniform  Supervision 
of  Trusfees  for  Charitable  Purposes  Act."  Shortly  thereafter,  several  law  review 
articles  appeared,  which  not  onJy  reviewed  the  Uniform  Act,  tiut  alsb  exarnined 
several  aspects  of  charldible  trust  legisfationl^  The  cor^usion^  of*these  articles  were 
clear:  although  some  refo'rm  had  begun^  there  was  an  overwhelming  need  for  further 
niovenfient  in  that  directi^6n.'  '  ' 

One  of  the  reasons'^or  the  lack  of  development  of  the  regulation  of^aritable 
trusts  and  foundations  is^-^the  lack  of  public  awareness  of  the  need  for  such  regula- 
tion. This  *is  due  in  large  measure  to  the  fact  thatjhe  public  is  too  far  removed 
from  the  charitable  trustee  or  foundation  manager.  Articles  addressing  the  need  for 
state  regulation  reach  a  very  limited  audience  which  at  best  includes  individuals 
already  active  in  the  field. 

Another  factor  which  has  retarded  the  development  of  charitable  trust  legislation 
is  the  lack,  even  today,,  of  a  unified  body  of  law  which  speaks  .specifically  to 
"charities."  As  noted  by  Marion  Fremont-Smith  and  Professor  Karst  there  is  no 
'Maw  of  charities."^  The  $ub!ect  matter  draws  equally  upon  trust  and  corporation 
law,  and  this  factor  has  resulted  in  very  weak  statutory  provisions.  Even  the  1954 
Uniform  Law  contains  a  defiQitional  section  which  excludes  from  its  pf^visiohS 

^William  J,  Brown,  Attorney  ^Generaf;  Donald  A.  Antrim^  Assistant  Attorney  General;  J.  john 
Stevenson,  Chief,  Charitable  Foundations  Section;  joseph  M.  Paul,  Assistan^t  Chief,  Charitable 
Foundations  Section. 
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those  institutions  which  i\o\d  funds  -for  their  own.  pui'po'ses.  This  has  created 
numerous  proWems,  foremost  of  which  is  the  question  of  whether»chantable  corpor- 
ations* are  included  within  the  scope  .of  the  act.  That  particu.lar  provision  in  the 
Uniform  Act,  which  was  adopted  practically  nationwide,  has  caUsed  more  than  one^ 
assistant  attorneV.gefwral  to  tread- lightly  because  the  ground  is  not  that  firm. 

Despite  the  problems,  however,  the  status  of  the  law  is  such  that  any  state 
Attorney  general  could  become  active  in  ih^  regulation  of  charitable  trusts  .and 
foundations.  A  majority  of  states  do  practically  nothing  in  fulfilling  their  obligation 
to  the  public*of  safeguarding  the  biiljons  of  dollars  controlled  by  charitable  trusts 
and  foundations  in  this  courttry.  As  the  Ohio  Attorney  General'^  survey  has  all  too 
clearly  indicated,  the  state  regulation  of  charitable  trusts  and  foundations  has  with 
very  few  exceptions,  rjmained  dormant  since  the  colonial  peri.od  There  are  signs  or- 
a  growing. inter.est  in  the  area  by  a  number  of  states  (mo^t  notably  Arijgna, 
Wisconsin,  Mevada,  and  Vjrginia).  ~  ,  ^ 

Although'  the.,  state  'attorneys  general  are  overwhelmingly  recognized  as  the 
.  appropriate-  state  regulatory  agency  for  the  enforcement  of  charitable  trusts  and 
foundations  it  js  the  exception  rather  than  the  rule'that  the  attorrtey  genera<  exer- 
cises any  supervisory  fupction'.  Even  in  those  states  which  do  employ^personnel  to  , 
carry  ogt  this  function  they  are  usually  understaffed.  In  (act  there  ai^'a  number  of 
states  which  JwiiCate  ' that  they  have  no  staff  at  all  for 'this' purpose,  even  though 
they  recognize  the  attomey  general  as  the  appropriate  regulatory  agency.  ^ 

Given  the  nature  of  modern  foundations  and  charitable  trusts  as  .financial  insti- 
tutions the  problem  of  inadeqjate  staffing  is  co.mpounded  by  the  fact  that  rela- ^. 
tlvely  few  stales  employ  accountants  to  examine  the  financial  data  that  i9  received. 
-If  certainly, must'be  realized  that  there,  's  more  to  the  regulatory  function  than 
merely  filing  law  suits.  .  •  ■  u 

It  is  apparent  that  registration  and  reporting  requirennents  are  cr^ci|l  to  tne 
regulatory  function.  The  conjunctive  "and"  between  registration  and  reporting 
requirements  cannot  possibly  be  overemphasized.  Registration  forms  previde  the 
attorney  general,  or  iny  other  regulatory  agency,  for  .that  matter,  with  essential 
information  concerning  the  organizational  structure  of  the  foundation  or  trust  and 
the  identity  of  persons  responsible  for  its  operation.  The  reporting  forms  indicate 
how  the  entity, has  performed  over- a  given  period  of  time.  It  is  periodic  reportmg 
and  not  registration  which"  provides  the  basic  information  about  hoW  the  affairs  oT 
the  foundation  or  trust  have  been  handlg-d.  Therefore,  the  registration  ind  reporting 
•' (Requirements  are  complime/itary -and  .must  appear  simultaneously  if  any  regulatory 
endeavor  is  to  be  at  all  effective!  '     '*  tk  '  j     ■  • 

Despite  the  ecnphasis  given  to  the  necessit7\)T  having  reporting  and  registration  ■ 
forms  there' are  only  13  states' that  require  registration- and  only  15  that  require 
annual  reporting  to  the  attorney  general.  Other,  states  have  requirements  that 
testamentary  trustees  ftle  accountings  with  the  appropriate  probate  court,  but  this 
requirement  is  of  no  value  to  th.e  enforcement  authority,  if  the  information,  is  not 
reported  to  the  attorney  general.  Furthermore,  such  requirements  apply  only  to 
testamentary  dispositions.  Therefore,*  it  avoids  practically  aH  of  the  modernrday 
founciitiOn  community.  '         _  .     r  . 

Of  equal  importance  is  the  fact  that  the  reportTng,  registration,  ind,  enforcement 
functioi^  be  contained  within  the  same  state  agency..  While  the  regulation,  of 
charitable  entitled  cannot  be  characterized  as  being  a' rigid  bureaucratic  structure,  it 
is  imperative  that  it  does  not  become  so.  ^  .    .  u 

The  regulation  of  charitable  trusts  and  foundations  is' even  less  organized  on  the 
local  level  than^on  the  st^te  level.  Since  very  few  records  are  kept  and  there  is  very 
little  coordination,  of  effort,  it  is  practtCally  impossible  to  determine  >vhat  role  loca 
'  municipalities  pla^  in  the  overall  regulation  pf  charitable  trusts  and  foundations.  At 
best  the  regulatory  role  of  municipalities  can  be  characterized, as  sporadic. 

The  Tax  lieform  Act  of  1969  opened  new  vistas  for  state  regulation  and  may 
V^-vell  be  the  final  "factor  necessary  to  make  the  states  aware  of  their  public 
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responsibilijies.  However,  it  'created 'several  problems  along  mih  its  berteficial 
aspecji.  The  primary  problem  existing  in  federal-state  relations,  as  far  as  the  regula- 
^tion  of  charitable  Vf^^sls  and  foundations  is  concerned,  is  one  of  duplication  of 
effort*  When  thq  1969  Tax  Reform  Act  was  adopted  it  imposed  upon  private 
foundations  the  requirement  that  certain  Internal  Revenue  Service  ^forms  be'.filed 
with  the  appropriate  state  enforcemer\t  agenc;/.  This  provision,  mpre  than  any  other 
factor,  produced  an  a\^a,reness  by  the  states  of  some  vague  estimate  of  the  amount 
of  charitable  dollars  and  .charilable  entities  within  their  respective  j^urjsdictions.  At 
the  same  time  that  private  foundations  were  required  to  report  to  the  state  en- 
forcemer)t'  authority,  putrtic  foundations  were^'cxcused  from  that  responsibility. 
FurthermoVe,  the  Internal  Revenue  Code  provision,  which  proscrifeed  certain  trans-' 
actions  on^the  part  of  public  founda^tions,  was  rgpealed.  , 
'    In  addition  to  having'  private  foundations  teport  directly  to  the  states,  the  In- 

'temaPRevenue  Code  provides  that'  the  states  shall  be  notified  of  a  revocation  of. 
exemption.  This  determination  is  extremely  important  to  the  state  enforcement 
officials  because  it  ^ay  signify  self-dealing*  excessive  business  holdings,  jeoparc^izing 
Investments,  or  the  like.'  However,  until  this  determination  is  made  by  Internal 

,  Revenue  and 'all  administrative  review  is  completed,  there  Is  no  flow  of  information 
between  state  and  federal  officials.  Thb  procedure  is  fraught  'with  the  potentiality 
of  needlfess  duplication  and  delay.  .         ^  , 

While  there  "is  no  ode*  solution  for  all  of  these  difficulties,  there  are  a  number  of 
gujdelines  and  specific  recommendations  which,  if  followed,  will  bring  th6  regulation 
of  charitable  trusts  and  foundations  into  the  twentieth  century.  In  the  form  it  was 

*  proposed  m  1954,  The  Uniform  Supervision  of  Trustees  for  Charitable  Purposes  Act 
has  fulfilled  the  basic  regulatory  needs  of  those  states  that  have  adopted*  it.  With  a 
few  revisions  to  that  act  and  with  the  initiation  of  certain  procedures  at  the  federal 
level,  the  various  state  attorneys  general  can-  become  better  equipped  to  regulate 
charitable  trusts  and  foundations.  *     .  "  ^  ' 

jCHaritable  Solicitations  ^        '  *  , 

The  regulation  of  charitable  solicitations  presents  many  of  the  issues  encountered 
in  the  .regulation  of  charitable  trusts  ^nd  foundations,  although  there  are  definite 
-jdissimilaritieL  Historically,  the.  power  of  the  attorney  general  over  charitable  trusts 
jand  foundations  encompassed  regulatory  authority  oyer  charitable  solicitations.  Thi^ 
>regulatory  authority  was  i;lirected  primarily  at  the  solicitation  activities  of  ^e 
organized  church  as  it  Existed  in  England.  With  the  demise  of  the'  church  as  the 
principal  soliciting  organization  both  in  'England  and  the  United  States,  ^nd  the 
Increasing  appearance  of  .the  professional  Oind  raiser,  ,a  regulatory  vacuum  was 
[cfea.tfid.  The  question  arose  whether  the  attorney  general's  authority  should  be 
expanded  to  include  this  new  jnsti]:ution  or  whether  regulatory  authority  should  be 
vested  in  an  alternate  state  agepcy.  The  modern  trend  \x^s  been  to  vest  this  author- 
ity in  an  alternate  state  agency  while  leaving  enfarcement*authority  in  the  office  of 
.the  attprney  general..         ,  « 

f  At  the  present  time  3  total  of  J1  states  have  enacted  charitable  solicitation 
statutes.  Only  five  of  these  statutes  pla9e  bolh  administrative- atid  enforcenlent 
aut^iority  in  the, office  of  the  attorney  general  (admiinktrative  authority  iri  the  sense 
of  supervisory  diSties  concerning  registration  and  reporting  requirements  and  en- 
forcement authorftT^in  the  sense  of  initiatigg  legal  actions).  Twelve  of  the  31 
solicitation  Statutes  place  only  enforcement^  respor^sibilitie^  in  the  office  of  the 
attorney  general  while  placing  administrative 'duties  in'some  alternate  state  agency, 
predominately  the  secretary  of  state  or  some  appropriate  subdivision  thereunder. 

In  contrast  to  the  regulation  of  charitable  trusts  and  foundations,  local  regulation 
plays  a  much  greater  role  in  the  regulation  of  charitable  solicitations.  While  only  6 

*'  5Qrt  local  regulation  concerning  charitable  trusts  apart  from  the^various 
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Pfobale  courts,  nearly  half      the  38  states  responding  to  the  Ohio  Altorney 
*  General's  questtonhaice  indicate  /eguiatoi^y  activity  on  the  pai^t  oMocal  govern- 
mental units.  The  predominate  form  of  this  local  regulation  is  through  the  'enact- 
.  ment  of  door-to-door  Solicitation  ordinances.  Due  to  the  fact  that  record  keeping  is 
practically  nonexistent  at  the  Jocal  level,  it  is  impossible  to  determine  the  effective- 
ness of  this  particular  form  of  regulation.    '  *  '  ) 
,     Although  a  regulatory  scheme  may  exPst  (statutprily  or  by  common  law)  it  is^ 
'dependent  uf56n  the  sUff  which  enforces  it.  Of  a  Xotal  of  24-5tates  indicating  that 
the  attorney  general  "has  eitherenforcement  or  full  regula^ry  authority  including 
enforcement  po\ver$  ^ver  chariUble  solicitations,  only  18  4Utes  indicate  that  there 

•  is  a  staff  attorney  assigned  on  a  full-tim^  basis.  Only  seven  of  these  states  report  ' 
that  the  staff  attorney  actually  devotes  full  time  to  the  position.  It  rs  apparent, 
therefore,  that  most  ^Utes  4re  woefully  understaffed  for  the  purpose  of  regulating^ 
charitable  solicitations.       ^  ^  ^ 

Apart  from  the  issue  of  adequate  staffing,  registration  ahd  reporfing  requirements 
are  equally  important.  Given  the  essentially  transient  nature  of  professional  fund 
raisers  and  solicitors,  it  is  important  that^he  state  enfprcement  agency,  whomever  it 
may  be,  impose  registration  and  reporting  requirements.  Fortunately,  nearly  all  of 
the  state  solicitation  statutes  have  such  requirements.  .  ^  . 

One  of  the  greatest  potential  problems  in  the  regulation  of  charitable  solicitations 
IS  the  division  of  regulation  between  two  different  state  authorities.  In  a  number  6i 
jurisdictions  registration  of  both  charitable  organizations. and  professional  fun^i 
raisers  is  SccomWnied  by  filing  the  p|-of5er  form  with  the  secretary  of  state  or  some 
other  state  agency,,  while  enforcement  of  violations  is  retained  t)y  the  attorney 
general.  While  the  split  function  does  not  at  present  seent  to  be  a  pfoblem,  it 
certainly  leaves  the  dool-  open  to  bureaucratic  time  "delays.  Since  the  professional 
fund  raiser  has  the  ability  to  move  between  sUtes  with  relative  ease,  time  delays  can 
become  one  of  the  most  harmful  elements  blocking  effective  regulation.  It  is  neces- 
'  sary,  therefore,  th'at  enforcement,  administration,  and  investigation  be  the  re- 
sponsibility of  one  agency.  .  "  • 

Overall,  the  role  of  the  attorney  general' in  the  regulation  of  charitable  solicita- 
tions  Is  far  l4&s  than  his  role  in  regulating  charitable  trusts  and  foundations.  This  is 
due  primarily  to.  the  emphasis  on  the  potentially  fraudulent  aspects  of 'charitable 
solicitations.  »  '    '     .        '  " 

While  It  is  true  that  the  role  of  the  attorney  general  is  r^l^j^tively  minor  in  t^e 
enforcement  of  charitable  solicitations,  it  is  also  true  (with  few  exceptions)  that^ 
otTier  sUte  agepcies  do  not  exercise  this' responsibility.' Therefore,  it  n;iust  be  con^' 
cludedlon  the  basis  of  the  survey,  that  a  considerable  number  of  states  do  relatively 
little  or  nothing  to  safeguard'charitable  donations. 

'  Specific  .Recommendations 

Charitable  Trusts  and  Foundations  •  ^  ,  '  ' 

1.  The  Uniform  Supervreion  of  Trustees  ibr  Charitable  Purposes  Act  as  revised 
in  this  report  should  be  considered  by 'ffl  slates  as  an  alternative  to  existing 
legislation.  *  ^ 

The  vabibus  s^te  governments  should  consider  adopting  a  unified  statutory 

*  scheme  f^r  the  regulation'  of  charitable  trusts  ^  foundations  in  order  to  fulfill 
their  public  responsibility  of  safeguarding  charitable  funds.  When  adopted,  the  act 
should  include  an  exp^ndeci  definitional  Section  which  clearly  includes  withia  its 

'  scope  corporations  holding  funds  for  their  own  purposes- but  which  are  nevertheless 
charitable  in  nature.  The  provisions  for  registration  and  reporting  must  be  preserved 
O    nd  actively  utilized.  In  no  event  should  there  be  a  separation  of  responsibility 
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between  the^agiijl^  receiving  the  registration  and  reporting  forms  and  the  enforce- 
ment agency.    ,  '    "  _  '  * 

^  2.  .The  stale  regulatory  body  must  be  adequately  staffed. 

While  it  is  generally  recognized  'that  the  attorney  general  Is-  the  appropriate  ^ 
regulatory  agency  where  charitable  trusts  and  foundations  are  concerned,  it  is  far 
from  essential  that  the  responsibility  be  vested  in  this  office.  Whatever  state  agency  '  - 
is  eventually  given  the  responsibility  of  regulating  charitable  trusts  and  foundations, 
^it  is  imperative  th^t  this  agency  b^  staffed  with  full-time  attorneys  a»d  accountants. 
•The  absence  of  accountartts  forces  the  regulatory,  body  to  rely  on  some  other  state 
agency  for  the  revieV  of  the  financial  data  received.  In  creating  such  a  siKiation  or 
in  permitting  it  to  'exist,  the  potently  for  bureaucratic  time  delays  is  limitless. 
Furthermore,  shoulcl  local  politics  become  involved  in' such  a  bureaucratic, structure, 
the  .potential  fQ[  a  %eakdown  in  cooperation,  which  is  essential  for  an  effective 
regulatory  scheme,  is  entirely  probable.    ^  .  '  U 

3;  Liberalization  of  information,  exchange  between  state  and  federal  a^encfes.   ^   *  , 

rJVhile  the  'Tax  Reform  Act  of  196^  ^s  contributed  more  than  any  otherrfactor 
in  "recent  times  fn  .  bringing^  abjout  ^'^e'ifjve 'regulation  of  charitable  trusts  and 
foundations,  there  are  administrative  procedures  which  must  be  altered  if-  this 
progress  is^gto  wtinue.  Public  /Sundatioa  reporting  forms,  particularly  Form  990's, 
must  be  sent  to  the  sute  regulatory  ^ency  if  public  charitable  funds  are  to  be\ 
adequately  supervised  and  protected:  Th^ information  flow  between  the  states  and  ^ 
the  Internal  Revenue  S,ervice  must  be-fncreased  and  expanded  to  include  baiic 
jnvestigative  pjaterial  if  the  present  duplication  of  effort  and  expense  is  to  be 
avoided.  .     -  '      ^  ^  -  »  ' 

*  4.  Adoption  of  unifprrti  accounting  procedures,  v  -  ^  . 

*   »  .  '     ^  '  ' 

/   Standard  accounting  procedures  must  be  adopted  in  order  to  ^void  additional  fjk 
^  costs,  to  the  foundation  comm^unity  and  to  facilitate  the  flow  of  information  ^ 
between  state  regulatory  agencies^'and  the' federal  government. 

-.CharitaBfe  Solicitations *'    .  Ji 

1.  The  Model  Solicitations  Au  as  revised  in  this  report  s*hocild  be  adoptee^. 

Although  a  majority  of  states  have  adopted  charitable'^solicitations  legislation,  ^ 
number  •of  thes^  statutes  fail  to  include  several  important  provisions.  At  a  basic 
minimufh,  a  solicitation  jtatujte  must  include  a  provision  for  Woth  registration  and 
periodic  reporting;  mere  licensing  is  insufficient.  In  addition,  subpoena  power  muft 
\fe  granted  to  the  regulatory  agency  performmg  the  sope^;visoryjunction.  < 

The  blanket , religious  organization  exemptioh  fouTid  in  state 'charitable 
^  iolicitation  statutes  must  be  examined  and  revised  so  that  initial  information 
'  can  be  obtained  concerning  religiously  affiliat^dcSolicitatior)s.  »  ' 

•Despite  the  haods-off  attitude  qf  ^ost  regulatory  agencies  concerning  religipusly 
affiliated  organizations  that  solicit  publicly,  there  are  permissible  limits  to  which  the 
states  can  and^^must  go  in  safeguarding  charitable  donations. ,     .  r  » 
*'*-^The  present  attitude  and  statutory  4ahguage  prevents  even  the  nrwst  cursory 
^  rcvieWr  of  aay  organization  that  olaints  religious  affiliation.  Without  making  any 
-yf*    ^^  .mehi'as  to  the  worthiness  of  the  religipus  cause,.  Ihe -state  solicj^tation 
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Statutes  bhovJid  be  modified  to  include  withm  their  scope  all  religious  organizations 
that  5o!tci^ publicly. \ Thereafter,  narrowing  exemptions  can  be  built  into  the  statute 
to  prevent  the  charge  that  the  state  has  violated^onstitution^l  limitations. 

3.  Uniform  accoi^nting  procedures  "must  be  adopted.  ^ 

At  the  present  time  charitable  organizations  and  professional  fund  raisers  which 
.soiiqt  in  several  states  must  cofliply  with  varying  registration  and  reporting^gj 
quireroenU.  These  requirements  differ  tremendously,  ad^ln|;  to  the  costs  incurre^H^ 
soliciting  organizations  and  thereby  reducing  the  funds  available  for  c\\zr\i^e 
purposes.  The  basic  accounting  principles  underlying  these  various  forms  must  be 
standardized  to  redute  this  burden  and  increase  the  ease  of  information  flow 
.between  all  parties  concerned. 

4.  Admimstrajive  and  .enforcement  duties  must  be  placed  m  the  same  state 
regulatory  agerrcy.  ^  '  \ 

,  The  bureaucratic  problems  inherent  in  the  regulatory,  process  which  requires  the 
filing  of  documents  in  one  state  office  and  the  enforcement  bV  another  "are  many. 
Whether  the  attorney  general  or  the  secretary  of  state  i*  the  appropriate  regulatory 
agency  within  any  given  state  is  of  no  consei^uence  so  long  as  he  has  full'  regulatory^, 
powers. -Thp  split. function  between  agencies  forebodes  a  further  retarding  of  the 
regulatory  process  rather  than  i>  advancement,  and  those  states  presently  operating 
'under  such  a  scheme  ought  to  amend  the  process. 


THE  REGULATION  OF  CHARITABLE  TRUSTS  AND  FOUNDATIONS  . 


'   /        The  Common  Law  Power  of  the-Attorneyw  z' 

^      General  With  Respect  to  Charities  j 

The  common  law  authority  of  the  .attorney  gerteral  to  regulate  charities  had  its 
origin  in  England  prior  to  the  colonization  of  America.  This  power  was  derived  as 
an  rrtCideot  of  the  prerogative  power  of  the  King  acting  in  his  capacity  diS  parens 
patnae,\  but  eventually  became  what  could  more  accurately  be  d^cribed  as  an 
.  in(jidenl  of  the  inherent  jurisdiction  of  Courts  of  Cfiancery  over  all  charities. 

Despite  some  historical  debate  to  the  contrary,^  the  con:rmon  law  system  of 
regulating  and  enforcing  charitable  dispositions  by  the  attorney  general  on  behalf  of 
beneficiaries  (th5t  is,  the  public)  existed  both  prior  to  and  after  the  ehactment  of* 
•  ,    the. Statute  of  43  Elizabeth,  ch.  4,  in  1601,*^  Early  American  case  law  tSreated  the 
English  Statute  of  Elizabeth  as  the  foundation  for  the  enforcement  of  charitable  • 
, purposes.''  It  followed,  therefore,  that  if  the  colonies  r^ected  the  laws  of  England,' 
^.       'as  many  did  following  the  American  Revolution,  there  would  be  no  authority  for 
the  enforcement  of  charitable  trusts.  American  courts  of  the  e^rly  nineteenth 
•  century,  after  ^n  initial  period  of  disagreement^  eventually  decided  that,charitahJe 
trusts  could  be  enforced  under  the  inherent  jurisdiction  of  eqOity^ithout  regard  to 
Whethei^the  Statute  of  Elizabeth  was  in'force,^ 
♦       It  is  now  generally  conceded  that  the  Office  of  Attorney  Gcrwai  was  established 
in  AmeHca  during  the  colonial  period  wijth  all  of  its  commonjaw  powers  intact. 
Most  states,  however,  have  made  no  attempt  to  precisely  enumerate  the  powers  and 
duties  of  the  office, by, statute.  A  majority  of  states  tha^  have  considered  the  issue 
have  determrned  that  the  attorney-general  retains,  all  of  his  common  Jaw  powers  and 
O    duties  unless  expressly  limited  by  statute.  In  'all,      states  have  so  held.  The  usual 
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ivf^l^'^V^  legislatuj-e  may  expressly  diminish  these  powers,  but  Illinois  and 

f^^i^H^y  ^^^9^^  Kave  held  Jhat  the  legislature  may  only  add  to  his,  existing  powers.  " 
^CSf?!^*^  f«P''«sentative  list^of  ca5es  s^  Appendix  A.)  Likewise,  very  few  fudges  or 
v,v?^tT-"^)"^^^''5  ^^v®  attempted  to  enumerate  the  'extent  of  those  powers.  It  is  ' 
|;'jf?nerally  conceded  that  within  these  common  law  powers  the  attorney  general 
^^1pbs$esse^  the  power  Jo  enforce  parities;  and  28  states  have  specifically  so  * 
l^^deterniined.  (For  a  selected  li^t  of  the  cases  ia  these  states  see  Appendix  B.)  The'  < 
-  &urte  have  adopted  the'rationale  that  ar<  officer  of  the  same  titfe  who  exercises,  in 
I'^PiV^y' "the  same  powers  and  performs  duties  similar  to  that  of  the  attorney 
2  general  in  England  should  be  considered  ]to  possess  all  of  the  common  law  ptowers 
;:*of  that  officer.' It  is  also  the  general  view  that  the  attorney  generaf  retains  his 
"|;j;cdtnmon  law  powers  with  respect  to  charities  everr  though  he  has  been  granted 
|5-.slmilar  or  overlapping  statutory  powers. by  the  legislature:'^ 
^ '  ^   Those  few  states  that, expressly,  reject'  the  attorney  general's  common  law  power 
^  to  enfprce  charities  have  done  so  on  the  basis'*  that  the  attorney  general  has  no 
|^:pterogative  powers.  .         •      ,  ^ 

The  jurisdiction  of  the  .courts  in  this  country  with  respect  ta  charity  often  ^ 
extends  to  matters  which  ^woutd  have  required*  the  exercise  of  prerogative  power  ' 
under  English  common  law.  Those  charities  which  were  created  or  existed  without  a 
formal  trust  agreeiment  required  the  prerogative  *  power  of  the  King  of  England  for 
I  enforcement.  Those  frUsts  and  charities  which  resulted  from  a  formaU  trust 
'^  instrument  were^  restricted^  to  enforcement  by  the  judicial  power  of  the  Courts  ot 
;^'Chanc€ry.  In  England,  prior  to  the  colonizatron  of.  this  country,  the  Courts  of 
t  GhancetV,  had'  already  assumed  jurisdiction  over  charities  whoft!  regulation  had 

previously  required  the  e3jerci§e  of  the  King'§. prerogative  powet.  This  expanded  , 
I  'jiirisdiction  was  transferred  to  the  early  Americafv^uity  courts.'^  .  ;  - 

§^^tly  speaking;  there  is  no  p^erogative  power  in  this  country,  since  no 
;  individual  or  body  exercises  personal  ' jurisdiction  over  charities;  Moreover,  the 
;  attorney  general  is  not  regarded  as  personally  possessing  any  prerogative  ^ow^rs, 
;sjrfc^\ln  a'democracy  the  state  is  the  parens  patriae "^jiyd  iny  prerojgative  power,  were 
^^jt  jto  TBxi^t,' resides  in  the  legifteture.  This  legislative  power,  at  wHh  rpspect  to 
"  charities,,  is  mc\re  symbqlic  than  reaf  5ifice  ^American  ^legislattites,  unlike  English  *, 
Kings,  do"  not  personally  correct  abuses  In  the^admtnBtration     charities.  Rather, 

general,  acirrig  on  behalf  of  the  public,  brjngs  the.tnatter  befere  the  "  ^* 
cotirts^for  an  adjudication.  He  does  pot^^ct  in  a  i)rerogative  sense  because  j[e  irfOio 
)vay  dfctates  the  outcome  of  the  case.  Therefor^  if  the,  courts  provide,  an  equitable  . 
I  remedy/ jthen,  in  the  absence  of  an  express  le^isjative^ declaration  to  the  contrary, 
;the^  power  of  the  attorney  general  to  brifig  cHaritable  matters  before  the  court 
'  should  not  be  questioned.  i       ^    !  /     •  ' 

;^     Many  courts  have  stated,  that  the  attorney^^'general  is  not  only  empowered  to 
\  enforce  a  6ljgritoble  trbst,  *,but  is.  also  a  necessary  party  to  any  action  affecting  a  . 
y^afftable  trust.' ^  The^  Pennsylvania  Supreme  Courf  has  stated  that  ;Jhe  attorney  \ 
^  general  is  obliged  to  participate  as  a  necessary  party  since  only,  an  *\  . .  inadequate  \ 
:^^fQrm*of  government  . . .  Nvould  allow, organizations  to  declare  themselves  charitable  \ 
I^V^rusts  without  requiring  them  to  submit  to  supervision  or  inspection."* 
:     There  are  ^vd  aspect^'to  charitable  trusts  which  make  ^enforcement  bV  the  ! 
;\:attorheV  general  imperative.  The  first  is-*  the,v  fact  that  the  beneficiaries  are  an  ,  * 
.^undefined  clasfewho  do  npt  have  the  capacity  to  reprbsent  tfjemselves.  The  second  is 
|;thfe  tkct         in  all  charitable  trusts  there  ^re  public  interests  which  iiiust  be 
[j^^^j^^,  atia  whp  k*^better  equipped  to  carry  out  this  function^'than  the  state 
^^l^torney  ge^g^ggfgjgeneral  rule  is  that  the  public  nature  of  the  trust  rather  than 
^^/^^yiMBP^^  4the  attorney  general  a  necesa'ry  party.'  ^'  Hijiyeyer,  if 

^Zih^ji^^iiri^iam^^yf^ho  have  i  special  interest  m  thciwiforcement  of  the  charVty,  then 

bring  suit.'*  r  '  .  *     .'^'.  ^  -  *  .r^r^v  "  ^ 

^neSlle  linrfit  of  th&  attorney  general's  pommpn  law  powers  is  defraed  by  the 
.,.7.  isdiction  of  the  courts.  Mariy  casesi;however,  have  stated  that  the  attorney 

l^v  CI\1\>  i       .  •  .  '      .  »  "  ^      *  *  '      ■  y:^'^ 
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general  possesses  the  common  law  authority  to  intervene  suit  in  any  case  where 
the  interest  or  property  of  the  public  is  involved.*''  Unde#  such  a  broad  conception 
of  his  powers,  it  should  make  little  differ^ce  whether  the  charity  he  is  seeking  to 
enforce  is  in  trust  or  not.  If  there  is  a  legitimate  public  Interest  involved,  and  if 
there  is  a  remedy  available  in  equity,  then  the  power  of  the  attorney  general  to 
bring  the  suit  is  unquestionable.  Marion  Fremont  Smith  has  stated,  in.her  definitive 
work  on  charities.  Foundations  and  Government,  that  the  . .  enforcement  duty  of 
the  state  extends  \o  ajtifgnds  held  forxharitable  purposes  whether  or  not  a  formal 
trust  has  been"createlj7'^^  This  is  certainly  the  logical  rule,  and  the  courts  have 
carried  it  into  effect  by  enforcing  all  types  of  charities.  At  least  two  cases  have 
upheld  tKe  Tight  of  th«  attorney  general  to  bring  an  action  seeking  the  proper 
administratron  of  a  fund  raised  through  charitable  solicitations.*  Many  cases  have 
also  upheld  the  power  of  the  attorney  genei'al  to  enforce  gifts  to  charitable 
cprpocations.^^    ^  ,  ^ 

Ifi  several  Instances,  the  common  law  power  df  the  attorney  general  over  charities 
has  been  founrf  adequate  to' support  actions , which  were  largely  administrative.  In 
, particular,  two  (^ses  have  acknowledged  the  attorney  general's  power  to  request 
'from  trustees  information  and  recTords  relating  to  the  administration  of  a  particular 
Uust  in  the  case  of  allegqd.mismanagement  or  breach  of  trust.^*  It  has  been  held, 
however,  that  the  attorney  general  may  not  require  a  continuing  communication  of 
information  in  ^e  absence  of  a  statute.^^  Nevertheless,  Marion  Frement-Smith 
noted  that  the  Attorney  General  of  Hawaii  **. . .  has  set  a  precedent  among  the 
states  by  requfrlng  Jhe  submission  of  accounts  of  chkitable  trusts  to  his  office 
under  his  sutus  as  parens  patriae.  Thus,  in  at  least  one  jurisdiction,  the  attori\ey 
generars  common  law  power  to  enforce  charities* has  been  interpreted  as  logically 
encompassing  th^'power  to  compel  trifctees  to  submit  regular  reports. 

If,  as  the  foregoing  seems  to  indicat^e,  the  common  law  has  provided  the  attorney 
general  with  sufficient  auUioj/tv  to  regulate  and  supervise  charity,  is  it  necessary  for 
the  adoption  of  any  legislation  dealing  with  that  power?  The  answer  is  clearly  irt  the 
affirmative.  The  reason  for  such  legislation  supplanting  or  conrplimenting  the 
common  law  is  tj;iat  it  should  not  be  necessary  to  resort  to  the  courts  each  time  ^ 
dispute  arises  over  whether  or  not  the  attorney  general  has  the  power  to  take 
appropriate  action.' It  serves  neither  'the  purpose  of  thfe  attorney  generaj  nor  the 
charity.       .  '  ^ 

Comparative  Analysis  of  State  Charitable  . 
'    Trust  and  Foundation  Statutes 

*  In  analyzing  and'comparing.  the  various  state  charitable  trust  acts,  it  became  clear 
that  all  were  very  similar.  First,  in  a  majority  of  states  the  attorney  general  is 
^  generally  named  as  the  enforcing  authority:  39-states  either  directly  or  indirectly 
grant  this  ^thority  to  the  attorney  general.  In  Ohip,  for  example,  the  statute 
provide^  that  "The  attorney  general  shall  institute  an*prose^iute  a  proper^ction  to, 

enforce  the  performance  of  any  charitable  trust  Ohio  Rev.  Code  §109.24 

(1953).  The  California  statute  similarly  provides:  "This  article  applies  to  all 
charitable  corporatiqns  ^nd' trustees  holding  property  for' charitable  purposes  over 
which  the  State-or'the  Attorney  General  has  enforcemenror  supervisory  powers." 
Cal.  Govt.  Code  §12581  fl959).  A  nrwre  Indirect  reference  to  the  enforcement 
authority  of  the  attorney  general  can  be  found  in  the  Mississippi  Code  which  refers 
to  prohibited  aats  ^administration  ot  private  foundations.  This  statute  reads: 
^'Nothing. .  .shall  impair  the  rights  and  powers  of  the  courts  or  the  attorney  general 
of  this  state  with  respect  to  any  trust.'*  Miss.  Code  Ann  §91-9409  (1972). 

Second,  the  more  comprehensive  statutes^  specificaHy  give  the  attorney  general 
the  power  to  instian  suits  to  enforce  a  charitable  trust.  An  example  of  such  a 
"    atute  ts  Ohio  Revised  Code  §109.24,  quoted  above.  ^» 
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Third,,  there  is  a  requirement  'that  the  charitable  trust  be  registered  \Vith  thfe 
^  attorney  g^eraL  Registration  is  generally  accomplished  by  filing  forms  prescribed 
by  the  attorney  general,  together  with  a  copy  of  the  document  providing  for  the 
creation  of  the  trust.  For  example,  New  Hannpshire  provides  for  registration  in  the 
following  manner:  .     .  ^  *  '  ^ 

tn  addition  to  his  comm^  law  and  statutory  powers  the  attorney -general  shall 
have  the  authority  to  prmare  and  maintain  a  register  of  all  charitable  trusts 
heretofore  or, hereafter  established  or  active  in  the  state.  N.H.  Rev.  Stat.  Ann.  ^ 
§7.19  (1955).     .  ,  '  y 

The  atto^ney-^eneraj  shall  make  such  rules  and  regulations'  as  may  be 
reasonable  or  vnecessary  to  secure  records  and  other  information  for  the 
operatiorf  of  the   register  and  for  the  supervision,  investigation  and   .  * 

•  •    enforcement  of  charitable  trusts.  H-H.  Rev.  Stat.  Ann.  §7-22  (1955). 

*  The  New  York  Statute  provides  that 

,Thc  attorned  general  shall  establish  4nd  maintain  a  register  of  all  trustees 
oontainirw  suchHnformation  as  the  attomey  general*  deems  appropriate,  and  to 
that  end  m^y  conduct  such  investigations  as  he*deems  necessary. N.Y.  • 
,  EPTL  §  8.1 .4(c)  (1966)-. 

Every  trustee  shall  file  with  the  atjorrtey  general,  within  six  njqnths  after  the 
property.held  by  him  or  by  any  irjcbme  therefrom  is  required  to  be  applied  to 
chantable  purposes,  a  copy  of  the  instrument  providing  iror  his  title,  powers 
-    and  duties.  N. Y.  EPTL  §80 .4(dJ^1 966).   ^  * 

The  overall  purpose  of  registration  requirem3nts  is  to  inform  the  attorney  general  of 
the  existence  of  charitable  trusts  arid  foundations  within  his  jurisdiction  in  order 
that  the  remedial  provisions^of  the  act  may  be  accomplished.  At  the  present  time  a 

»  total  of  14  states  require  registration. 

,  Fourth,  there  is  a  requirement  that  there  be  some  form  of  periodic  financial 
reporting  to  thb  enforcing  authority.  This  usually  takes  the  form  of  repoVting  assefs, 

' .  expendrtures,  and  other  financial  information  associated  with  the  administration  of 
the  trust.  Basically,  tfig^e  are  two  types  of  reporting  provisions.  One^ype  calls  for 
periodic  reporting  to  the  probate  court.  The  second  t^pe  requires  that  the  periodip 
report -be  sent  to  the  enforcement  authority,  nStpely  the  atiprney  general.  These 
refjuirements  are  not  mutually  exclusive,  particularly  in  the  case  of  testamentary 
dispositions  which  are  initially  subject  to  the  probate  court's  jurisdiction.  Where, 
however,  the  probate  court  does  not  have  jurisdiction  over  the  subject  matter  of  the 
trust  or  the  trustees  due  Jo  the  fact  that  Jhe^  disposition  was  Inter  vivos,  t^^  only 
^  periodic  reporting  would,  be  to  the  enforcement  authority  if  such  a  statutory 
requirement  exists,  for  example,  a  Vermont  statute  requires  that  the  periodic  report 
be  made  to  the  pfbbate  court  indicating  \ .  .the  property  so  held  and  administered, 
the  receipts  and  expendituits  in  conneaion  therewith,  the  wht)[e  number  of 
beneficiaries  thereof  and  such -other  information  as  such  court  may  require."  Vt. 
Stat.  Ann.  §13.1-205  (1971).  The  state  statutes  which  reqiflre  that  a  periodic  report 

*^be  made  to  tne  enforcing  authority",  are  exemplified  by  the  Ohio  statute  which 

•  provides?.  *  ,  .  . 

*  Any  trustees  of  a  charitable  trust  shall  biennially,  unless  otherwise  directed^-by. 
"^jiht  attomey  general,  make  to  him  a  wrjtten  report  for  the  two  preceding 

, ,  /^fiscal  years  of  sgch  trust  showing  the  pro'pert\^so  held  and  administered,  the  * 
*  .,^4j/ece^ipts  and  expenditures  in  connection  therewith,  and  such  other  information 
as^,tf»e'  atto>rtey  general  mayTequirfe.^  7.  Oh\6  Rev.  Code  §109.31.  (195S). 
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Marion  R.  Fremont  Smith  in  Foundations  and  Government  consider^  the  use  of  a 
reporting  requirement  to  a  court,  without  a  complimentary  registration  requiremeftit, 
as  creating  a  weakness  in  the  enforcement  scheme,  a  position  with  which  most 
active  regulators  would  agree.  After  noting  a  lack  of  compliance  with  the  repc^rting 

-  statute  jn  Vermont,  Fremont-Smith  stated.  'The  reasons  for  failure  lie  in  the  fact 
that  >without  any  further  means  of  Identifying  these  trusts  at  tjA  t'Tne^of  creation,  it 
is  impossible  to  tell  where  there  is  delinquency  (*n  reportiiMT. ^''^  Jf  there  are 
both  registration  and  periodic  reporting  requirements,  and  if  bom  are  required  to  be 
sent  to  the  enforcing  authority,  ther.e  is  a  better  chance  of  obtaining  effective 
enforcemerit.  At  the  present  time  34  state  statutes  impose  some  form  of  registration 
and/or  reporting  requirement  upon  charitable  trustees  and  foundation  managers._Of 
the  34,  only  13  require  that  the  registration  and/or  periodic  report  be  filed  with  the 
enforcement  agency,  namely  the  attorney  general.  In  the  remaining  states  the 

^j:egf5tration  or  report  isflled  with  the  probate  coprt.  ■ 

Fifth,  the  enforcing  authority  is  granted  the  power  to  investigate  transactions  and' 
relationships  of  trustees  and  to  require  persons  to  give  information  and  produce 
materials.  Eleven  states  have  statutes,  conferring  subpoena-type  powers  on  the 
enforcing  authority.  For  example,  the  New  Hampshire  statute  provides:    ^ . 

For  the  purposes  of  such  investigation  the  attorney-general  may  require  any 
(listed  entity)  to  appear  at  the  state  house  at  such  time  and  place  as  the 
attorney-general  may  designate  then  and  there  under  oath  to  produce  for  the 
use  of  the  attprney-geoeral  any  and  all  books,  memoranda,  papers  of  wliatever 
kind,  documents  of  title  or  other  evidence  of  assets  or  liabilities  which  may  be " 
in  the  ownership  or  possession  or  control  of  such  (listed*  person)  and  to 
furnish  such  other  available  information  relating  to  said  trust  'as  the 
attorney-general  may  require.  N.H.  Rev.  Stat.  Ann.  '§7-24  (1955).  ' 

'  Sixth*  the  more  comprehensive  charitable  frust  statutfe  will  place  rule-making 
powers  in  the  Tiand^  of  the  enforcement  ag&q^.  Foy  the  most  part,  however;  rule 
making  is  limited  to  those  situations 'where  infbrfrtation  is  necessary  to  complete 
registration.  Michigan,- California,  and  Illinois  are  the  only  states  in  which  the 
enforcement  authority  is  given  general  rule  making  power  over  ail  phases  of  the 
regulation  of*  charitable  trusts  and  foundations,.  Two  California  statute^  typify  both 
types  of  rule-making  capabilities:  *  -  ^"^^ 

The  Attorney  General  shall  make  rules  and  regulations  as  to  the  time  for  filing 
reports,  the  contents  thereof,  and  the  manner  of  executing  and  filing  therp. 
Cal.  Govt.  Code  §  12586(b).  '  ; 

The  Attorney  General  may  make  additional  rules  and  regulations  necessary  for 
the  administration  of  this  article.  Cal.  Goyt.  §12587. 

0 

*  *  a 

Seventh,  some  statutes  require  \hp  probate  judge  'to  notify  the  enforcing 
authority  whenever  a  will  containing  a  charitable  bequest  is  admitted  to  probate. 
Nine  state  statutes  have  such  a  provision.  In  Ohio  the  statute  provides: 
"Immediately  after  the  probate^of  any  will  containing  clauses  creating  or  purporting 
.to  create  a  charitable  trust  ^4jtfdefined  in  section  109.23,  the  probate  judge  shall 
notify  the  attorney  general  thlftof."  Ohio  Rev.  Code  §10930  (1953). 

The  accompanying  charts  analyze  by  state  the  basic  legislative^enactments  listed 
above.  The  charts  do  not  reftect  common  law  powers  which  have  developed  through 
case  law  of  the  respective  states.  ^  ■  < 
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.  .  Table  1  \  ' 

Attorneys  General  Enforcement  Auti\ority   jStatutory^Basis  for  Regulation  of  Charitable 
Trusts  and  Foundations  (as  of  August  1974) 


Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut^ 

Delaware 

Florida 

Georgia 

Hawaii 

Idaho 

niioois 

Indiana'' 

Iowa 

KaiiBas  ^ 

Kentuoky 

Louisiana 

mine 

Maryland 
,  ^^lasaachu  setts 
'*Mlchigtp 

I^innesota 

Mississippi 

Missouri 

Montana 
*  Nebraska 

.Nevada  *^ 

New  Hampshire 

New  Jersey'  • 

New  Mexico 

^ew  York 

North  Carolina 

North  Dakota 

Ohio 

Oklahoma 
Oregon 
Pennsylvania. 
'  iUiode  Island 
Sbuth  Carolina 
South  Dakota 
Tennessee     '  * 
Texas  ' 

ut^ih  ;/ 

^JEermont 
Vll^nla/,/^, 
Wasiaigton 
West  Virginia  » 
Wisconsin 
Wyoming  '  • 


Nope  *»     ^   .  ^  . 

ALASKA  STAT.'sep.  10.20  (1962).  ALASKA  STAT.  ^(^.  9.£^,010W62) 
'ARIZ.  REV.  STAT.  ANN., sec.  14-642  (Supp.'l&64)  ^* 
'  None  .  ^ 

CAL.  GOVT.  CODE,  sec.  12580  et  seq.  (1959) 

COLO.  REV.  STAT.  ANN.»art.  57-10  (1963),  COL0^  REV.  STAT.  ANN.  sec. 
135-1-1  (1963)  .  ■         -  ^ 

CONN.  GEN.  SfAT.  sec.-3-125''  '  ' 

None 

FLA.  STAT.  ANN.  sec.  737.251  ^  '  " 

GA.  CODE  ANN.  sec.  108-212  (1962)  amended  (1974)  « 
HAWAU  REV.  LAW  ch.  564  (1955) 

IDAHO  CODE  ANN.  sec.  67-1401  (Supp.  1963)  . 
ILL.  REV.  STAT,  ch.  14.  sec.  51,  et  seq.  (1961) 
IND.  ANN.  STAT.^sec.  31-712 

IOWA  CODE  ANJ^.  ch., 303,  sec.  633  (1973)-  _    •       "  ' 

None  /  *  > 

KY.  REV. •STAT.  sec.  15.020.  273.323  .  273.400 
UA,  REV.  STAT.  9:2271  et  seq.  (1971) 

ME.  REV.  §TAT.  ANN.'Ut.  5,  sec.-194  (19§4)  .  * 

MD.  AJ^N.  CODE  art.  41»  sec.  103A-103C  (1964),  art.  16  &  195  (1557)  ' 
Mfl^..G£N.  LAWS  ANN.  ch.  12,  sec.  8 

MIC^.  STAT.  ANN.  sec.  14*251  (1961)  &  26.1200(1)  et  seq.  (1961) 

MINN.  3TAT.  sec.  501.12  (1945).  MINN.  STAT.  sec.  317.01  et  seq.'  (1951). 

MISS.  COpE  ANN.  91-9-409  (1972)    "  *  ^ 

MO.  STAT.  ANN.  sec.  456.225(4)  (Supp.  1964)        -  • 

None,  I  ^  *  " 

NEB.  REV.  St'at.  Sec' ^4-612  (19^1) 

NEV.  REV.  STAT.  sec.  lX5.230  (1&67)  • 
^  NvH.  REV.  STAT.  ANN.  sec.  7:i9-7:32-a  (1943).  Act  of  1971  ext'd 
'  N.J.  STAT.  ANN.  sec,^3A:43-7  (1971) 

N.M.  STAT.  AN^.  sec.  33-2-22;  33-3-12(2)  (^53) 

Est..  Powers  &  Trusts  ch.  831.  sec.  8^^^(1966) 

N.C.  GEN.  STAT.  art.  IV,  ch.  36  (1971) 

1*.  D.  'dz^r,  CODE  sec.  59-04-02  et  seq. 

OHIO  REV.  CODE  ANN.  sec.  109.23  et  seq.«  amended-1971 

OKLA.  STAT.  ANN.  TIT.  60  sec.  175.18 

ORE.  REV.  STAT.  sec.  128. 610-128.  7 50;  sec.  126.805-128.670,  sec.  128.990 
PA.  STAT.  TIT.  20  sec.  301.10    »'  , 

ri-L'GEN.  LAWS  ANN.  18-9-1  (1950)  .  - 

•  S.C.  CODE  ANN.  sec.  1-240,  67-85  ^1962)  * 
S.  D.  CODE  sec.  59 .•0603  (Supp.  1960) 
TENN.  CODE  Ann.  sec.  23-2^  02  (19560  ' 
TEX.  X'NN.  CIV.  si*AT.  art.  4412(a)  .  ^ 

None^^V:      4  ^ 
VT.  SJAT.  ANN.  tit.  14,  sec.  2501-2503  tl959) 
VA.  CODE  ANN.  sec.  55-29  (1950) 
^WAfH.  REV.  ,CODE  AfiN.  tit.  19,  ch.  10  (1967)^  * 
None  ,  '  • 

WIS.  STAT.  ch.  701      .  '     -  ?  '  , 

WYO.  STAT.  ANN.  sec.  4-46  (1957)  as  amended  (1973)  '        , ' 


ERIC 


Tabft  2 

Comparative  Analysis  of  State  Charitable  Trust  Statutes 
,  (As  of  August  1974) 


ilsthe  AGthe  ' 

enforcing 

authority 

l8  the  AG  a 
necessary  party 

Does  the  AG  hav^ 
,  the  authority  U> 
institute  actions 
to  enforce  chari- 
table trusts^ 

l8  rjBglstration 
>  required 

Are4>eripdic 
reporta  required 

IX^es  the  enforc- 
ing authority  have 
subpoena  power 

Rule-making 
authority 

Probate  Judge  to 
notify  enforcing 
authority 


Alabama 
No 

No^ 
No  • 

No 
No 
No 

No' 
.  No 


Alaska 
No. 

No 
No 

No 

No  ' 

No 
No 


Arizona 
No 

No 

No  ^ 

f 

No 
No 
^  No 

No  - 

m 

No 


Arkansas 


California 


Ark.  Stat.  Ann.  .  CairtJovt.  Code 
sec.  12-725  (1957)     sec.  125pl  {ld5a> 


No 
No 

No 
No 
No 


No  k 

1 


'  No 


Cal.  <Govt.  Code 
sec.  125^^  (19^59) 

Cal.  Govt,  qode  ' 
sec.  12591  (1^59) 


Cal.  Govt.  Code » 
sec.  12585^(1959) 

Cal.  Govt.  Code 
sec.  12586  (1959) 

Cal.  Govt,  Code 
sec«  12588H1959) 

Cal.  Govt.  Cod^ 
sec.  12587  (1959) 

Cal.  Govt;  Code' 
aeo.  12593  (1959) 


Tabto  2  (Contino«d) 


Is  the  AO  the 

enforcing 

authority 

Is  the  AG  a 
necessary  party 

Does^  me  AG  have 
the  authority  tb 
institute  actions 
to  enforce  chari- 
table trusts 


Colorado 

Coio*  Jaev.  Stat.  Ann. 
art.  57-10-5  (1971) 


No- 


Ho  -  - 


Connectiout 

Conn.  Gen.  Stat. 
Ann.  seo.  3-125 
(1958) 

No 


Conn.  Gen.  Stat. 
Ann.  sec4-a-l»5f' 
(1958)-.^-.,-^  -  ^ 


Delaware 
No 


No 


No 


Fiortda 
No 


No 


No 


Georgia 

Ga.  Code  Ann»  sec. 
108-212  (1862)' 


Ga.  Code  Ann.  dec. 
102-227  (1974) 

Ga.  Code  Ann.  sec. 

^108-212  (1962)  * 


Is  registration 
reqtiired 

Are  periodic 
x^eporta  required 

Does  the  enforc- 
ing authoi^ity  have 
subpoena  power 

Rule-maiding 
authority         •  - 

Probate  judge  to 
notify  enforcing 
authority 


No 


No 


Colo.  Rev.  Stat.  Ann.    Conn.  Gen.u,Stat. 
art.  153-14-11  (1963)*    Ann.  sec.  45^^67 
(19r63f 


'No 


No 


No 


No 


No 


No 


No^ 


Del.  Code  Ann. 
tit«  12  a^. 
3521^(1958)* 

No 


No 


No 


No. 


FLa.  Stat*  Ann. 
seo*  737*12 
(1959)* 

^  *  ^No  " 


Ko 


No 


Ga.  Code  Ann*  sec. 
108-221  (1974)  ^  * 

Ga.  Code  Anm  sec* 
108-223  (1974) 


Gd^C  Code  Ann.  sec. 
108-224  (1974)* 


Ga.  Code  Ann*  sec* 
108-223  (1974>- 

No 


Tabit  2  <a>ntiniMd) 


,,j8th^AGthe  - 
* '  enforciEg  authority 


Is  the  AO  a 
necessary  party 

Does  the  AG  have 
the  authority  to 
institute  actions 
to  enforce  chari- 
table trusts 


Hawaii 

Haw.  Rev«  Stat.  sees. 
554-8  (1968),  554-10 
(1971)^    *  ,  ' 

No  • 


No 


Idaho 

Idaho  Code  Ann. 
sec.  67--1401- 
4$upp.  1963) 

'  No 


Idaho  Code  Ann. 
sec.  67-1401 
(Supp.  1963) 


nUnois  « 

m.  Ann.  St^t.  ch. 
14  sec  51  et  seq. 
(mi) 

m.'Ann.  Stat.  ch. 
14  sec  57  (1961) 

m..Ann.  Statj^ch. 
14  sec.  62  tl961>^ 


Indiana 

Ind.  Stat.  Ann.  sec. 
30-4-5-12  (1971) 


No 


No 


Iowa 

Iowa  Code  Ann.  sec. 
,633.3'03  (1965) 


No 


Iowa  Code  Ann.  sec. 
633.303  (1965) 


Is  registration 
required 

Are  periodic 
reports  required 

Does  the  enforc- 
ing authority  have 
subpoena  power 

Bule^maldng 
authority 

Probate  Judge  to 
notify 'e^oforcing 
authority 


No     V        Idaho  Code  Ann.  sec. 
15-7-101  (197X)*- 

No 


Ha^.  Bev.  Stat.  sec. 
554-4  (1968)* 

No 


>No 


No 


No 


No 


No 


m.  Ann*  Stat.  ch. 
14  sec.  56  (1961) 

m.  Ann.  Stat:  ch. 
14  sec.  57  (1961) 

m.  Ann.  Stat.  ch. 
14  sec.  59  (1961) 


111.  Ann.  Stat.  ch. 
14  sec.  58  (1961) 

No 


No 


Ind.  Stat.  Ann*  sec. 
30-4-5-12  (1971)* 

No 


No 


No 


Iowa  Code  Ann.  sec. 
633. 700  (1963)* 

No 


No 

Iowa  Code  Ann.'  sec. 
633.303  (X965> 


Tabl«  2  (Continued) 


'  Is  the  AG  th6 

-  authority 

Is  the  AG  a 
n^oessary  party 

— ©oes  the  AG  ha^^  ' 
the  authority  ^  \ 
institute  actions 

^^jtQ^'^nforc'e  charl-% 
tab^  trusts 

Is  registration 

'-^reJ^rired.  • 

..uAr£Lperiodio 
_  reports  require 


DoeXM^e  enforo- 
^ing  authority  have 

subpoena  power 

f  t 

Huletmaklng  ,  \ 
authority  * 


Kansas  Kentucky 

No  Ky.  Rev.  Stat.  sec. 

^     ^^  15.020  (1944)  > 


No    '  No 


No  Ky.  Rev.  Stat,  sec^ 

^K.^^  -^15.020  {m4)./  ' 


No 
No 


No 


Probate  judge  to     '  Kan.  Stat.  Ann.  sec* 
notify  enforcing        59-2222  (1963) 
authority  •  ^ 


Ky.  Rev*  Stat,  sec* 
26. 175* ' 


No 

No 
No 


Louisiana 


Ko 


No 


No 


No 


No 


No 
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Maine  ^  Maryland 

—      -    i^'i"  *  t.  ,         ^  —  ' 

f 

Me.  Rev*  Stat.  Ann«*  Md.'Ann.  Code  art*, 
tii*  5  seqr  ld4  .         16  seC  19^ 
(1954}  "(1957)  * 

'  No      ,  ''No  * 


Me*  Rev*  Stat.  Ann.  .  Md.  Ann,  Code  art* 
tit,  -5  sec*  194  16  ^ec*  195 

tl95-^)      .    •    .     '  (1957) 


No.      '  No 

M6*  Rev^  Stajt.  Ann*  *  No 

tit*  IB,  sec.  4901  '  •    ,  ^ 
(1954)*           .  ^ 

No  ,      ^  No 


Np 


No      ^  .  .No 


U  the^G^the  ' 

'  authorl^ 

lis  the  AG  a  . 
*  necQ3sary  piEU% 


Does  the  A<^«have 
the  authoHty  io,i0 
Institute  actlons"^^ 
to  enforce  chati-  , 
table  trusts 

•  A' 

Is  registration 
required 


Are  periMic 
reports  required 


Does  the  enforc- 
ing authority  have 
subpoena  power 

Hule-makiag  ^  ' 
authority 


Probate  judge  to 
notify  enforcing 
authority 


Massachusetts 

*> 

^nn.  Laws  of  Mass, 
ch.  12  ^  8-'  ~ '\ 

Anxi^Iliaws  of  Mass. 
(plv  12  seo.  -80  ^ 


tabl*  2  (Continuiid) 

Michigan    /         .  Minnesota 


Missis^^opi 


Missouri  . 


^y^jj^fnn,  mvfs  of  Mass. 
12  sec.  & 


Ann.  Laws  of  Mass. 
ch.  12  sec.  8E 


Aiin.  La^ys  of  Mass«  • 
ch.  12  sec.  8F 


Ann.  Law^|l  Mass. 
ch.  12  ^ec.  8H 

•  Ann.  Laws  ^£;:Ma^9^ 
«ch.  12  sec.  8Ir 


\ 


No  ^ 


Mich.  Stat.  Ann* 
sec.  26.1200  (1966) 


Mich.  Stat.  'Ann. 
"sec.  26.1200(4)  ' 
(1966)  ^ 

NlitCx:Stit.  Ann. 
seCv^jJe.  100(4) 
(1966), 

Mich-^^ai.  Ann. 
sec.  ^6..  1200(5) 
(1966)  A 

Mich.  ^at.  Ann. 
.sec:  26.1200(5) 
(19§?)* 

V      '  ( 
Mich.  Stat.  Ann. 
sec.  26.1200(9) 
(1966) 

Mich.  Stat.. Ann.  ' 
sec.  26.1200(4) 
.  (19(56) 

No 


Minn.  Stat.^^Ann.  * 
sec.  501.12  (1945> 


No 


•  Minn.  Stat.  AnX* 
sec.  501.12  (1945) 

No  ' 


^  Minn.  Stat.  Ann. 
seic.  501.34 
(1945)* 

*No 


No 


•No 


Miss.  Code  Ann.     Mo.  Stat.  Ann. 
91-9-409  seQ. '456.225 '(1971) 

(1972)         '       .  . 


No  \ 
No 

No 
^o 

No,  - 
No* 
*  No  * 


2ii 


1^0 


No  - 


Mo.  k^Ann. 
.sec.  456^*220 
11939)* 

'  .    ,  'No  * 


No' 


Montana 


la  therAG  the  No 

enforcing^*^ 

authority 

Ja  the  AG  a  No 
necessary  party 

D6es  the  AG  have  *\     -  No 

tBe  authority  to      ^  ^ 
institute  actions 
to  enforce  charl- 

table  trusts    *  *  •  i 

Is  registration  No 
reqpilred  -  —      •  , 

Areperiodic  4  ^  Np 

r^rts  required 

Does  the  enforc-  No 
ing  authority  have 
oena- power 

*,  -  • 

Rule -making  No 
authority^        ,  *  ,  " 

iProbate'^udge  to  No 
notify  enforcing 

authority     .  r;  • 


Tabls  2  (Corvtinutd)     ,  -  '  ' 

N^raska  Nevada  New  Hampshire  .  New  Jersey 

Nebr.'Hev.  ^t.        Nev.  Ilev.  Stat.  N.H.  Rev.  Stat.  Ann.  N.J.  SUt.  Ann. 

sec.  24-612  (1951)     sec  165.^  (1967)  sec.  7:19  (1955)  sec.  3A:43-7.  (l971) 


No                         No             N,H.  Rev.  Stot.  Ann.  ^  »l<o 

sec.  7:19  (1955),  .  . 

No  \               .No              N.H.  Rev.  Stot.  Ann.  *  No 

sec.  7:20  (1955) 


No  No  -  N.H.  Rev.  Stot.  Ann.'  No_ 

sec.  7:19  (1955) 
,  •  <  • 

No  Nev.  Rev.  Stot.        N.H:  Rev^.  Stot.  Ann.  N.J.  .Stat.  Ann.  * 

sec.  165. 040(1967)*  sec.  7:28(1955)    -      sec.  3A:1»-3  (19S3)* 
,      ,     V  ,  '  ^    *  '      '     ^  ^ 

No  '     No  '  H.H.^  Rev.  Stot.  Ann,         '  No 

sec.  7:24  (1955) ' 

No     .  No      ,  *   '  N.H.  Rev.  Stat.  Ann.       .     'Ifo  .  • 

'   ,   .  sec.  7:22  (1955)  "  *  _ 


No  iio  '  N.  H.  Rev. ,  Stat.  Ann.        '  No 


sec.  7:29  (1955) 


T«bl«  2  (Continued) 


Is  th(B  AG  the    .  : 

enforcing 

authority 

Is  the  AG  a'-' 
necessary  party 

Does  the  AG  have 
the  authority  to 
institute  actions 
to  enforce  ^ari~ 
table  trusts 


'  NeWvMexico 

N.  Mex/Stat.  1953 
sec.  33-2-22  (1953) 


No 


New  York  ^ 

N.Y.  EPTL  sec. 
8-ia  (1966)^  ' 

N.Y.  EPTL  sec, 
8-1.4  (1966)    ^  > 


N.Y.  EPTL  sec. 
8-1. 1  (1966) 


tlnued) 


CarMina 


Gen.  Stat,  of 
N.  Car.  sec/ 
36-20  (1971) 


Gen.  Stat,  of 
N.  Car.  sec. 
36-20  (1971) 


Is  registration 
required 

Are  periodic 
reports  required 
r 

Does  the  enforc- 
ing authority  have 
,  sub^na  power 

^  Rule-making 
authority 

Probate  Judge  to 
notify  enforcing 
authority 


N.  Mex.  Stat, 
sec.  33-2-3 
(1953)* 

r  No 


No 
No  , 


Ipsa 


N-.Y.  EPTL  sec. 
8-1.4/(1966) 

*N.Y.  EPTL  sec. 
8-1.4  (1966) 


N.Y.  EPTL  sec. 
v8-1.4  (196ftt*'  , 


N.Y.  EPTL  sec. 
8-J.4  (1966). 

No 


No 


Gen.  Stat,  of 
N.  Car.  sec. 
36-19*  (1971) 

No 


No 
No 


North 'Dakota  Ohio 

N.D."  Cent.  Code  «  Ohio  Rev.  Code  Ann. 

sec.  59-04-02  sec.  109**^^*(1953) 
(1960)    -  ^ 

'  ^  •  No  Ohio  Rqy.  Code  Ann. 

^  ^  sec,  1()9,25*(1953) 

N.  D;  Cent.  Code  Ohio  Rev.  Code  Ann. 

sec.  59-04-02  sec.  109124  (1953,)^ 

(I960)'.          ^  / 


No     »         Ohio  Rev.  Code  Ann. 

ftec.  109.27  (X953) 

No  ,  Ohio  IJev.  Codle  Ann. 

^     sec..  109,31  ll:953)- 


1 


No'^''*^ 


No 


No  Ohio  Rev.  Code  Ann* 

^  sec.  109.27  (195J?) 

•  No  .  'Ohio  Rev.  Code  Ann. 

sec.  Id9.30(1953)<' 


Tabit  2  (Continutd) 


in 


#1  the  AQ^^he 
enforcing 
'authority  • 

Is  the  AG  a  '  * 
necessary  party 

Does  the  AG  kave 
thex^uthorlty  to 
^  Institute  actions 
^  to  enforce  chari- 
table trusts. 

Is  registration 
required  - 

Are  periodic 
reports  required 

Does  the;:«nforc-  > 
lng*1author  ity  have 
subpoena  power  ' 

Rule*makin^ 
.  authority 

Probate  Judge  to 
notify  enforcing 
authority  x  .  ' 


Oklahoma 
No 


No 


No 


,No 


No 


Okla.  Constitution 
Art.  IV  sec,  28 


No 


%  'Ofegon 

Ore.  Rev.  Stat.  sec. 
128.  710  (1963) 


No 


Ore.  Rev.  Stat.  sec. 
128.  710  (1963)' 


Ore.  Rev.  Stat.  sec. 
128.660  (19»3} 

Ore.  Rev.  Stat.  sec. 
128.670  (1963) 

OrjB.  Rev.  Stat.  sec. 
I2l5.680'a963) 


Penr>sylvaf^la 


Rhode  Ijbland 


South  Carolina 


Pa.  Stat.  Ann.  tit.  R.I.  Gen.  Laws  A'nn.  S.C.  Code  Ann^ 
20  sec.  6110  (m2)  sec.  18-9-1  (1950)      .sec.  1-240  (19*2) 


No  R.I.<^  Gen.  ^aws  Ann. 

sec.  18-9-5J1950) 


No 


APa.  Stat.  Ann.  tit.    R'.I.  Gen.  Laws  Ann.    S.Ct. Code  Ann. 
^0  sec.  6110  (1972)  Bee.  18-9-6  (1900)       sed^  1-^0  (1962) 


No 


Ore.  Rev.  Stat.  sec. 
.128.67.0  (1963) 

Ore.  Rev.  Stat.  sec. 
128.720  (1963) 


No 

No 
IP.  * 
No, 

No  ^ 
,No 


R. I. ^Gen.  Laws  Ann.    S.C.  Code  Aitt^ 
'  sac.  18-9-6  (1950)       sec.  6/7-81  (1962J 

R.I.'Gen.  Laws  Ann.    S.C.  Code  Anh. 
Y^ec.  18-9-13  (195d)      sec.  67-82  (1962) 

^*R«I.  Gen.  Laws  Ann.^/  No 
/  sec.  18-9-9  (1950) 


R.I.  Gen.  Laws  Ann*  S.C.  Code  Ann. 

sec.  l8-9-'8  (1950)*  sec.  67-84  (1962) 

R.  I.  Gen.  IiAws  Ann.  '  No 
sec.  18-9-5X1950)  -.r. 
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T«bla  2  (Continued) 


is  th^;A<5  th^e 
ett^rcing  . 
^,  authority 

.    Is  the  AG  a 

'7 "  ifiNsessary  party 


Does  the  AO  have 
the  authority  to 
'  insltitute  actions 
^'  to  enforce  chari* 
table  trusts  ^ 

^  Is  registration 
required  ^ 

r  eporuRXC^u  Ir  ed 

fefsi^Bj^oft- 

-ftig^autrtw4ty,  have 
."^-^  .  s^bpQena  power 

r^li,^  Rule-making  ^  , 
-       f  author ;       ,  ^. 


•  Probate  judj^e  to 
notify  et^rciiig 
authority 


South  Dakota 

S.  D.  Compili3d  Laws 
Ann.  s^c.  55-9^5- 
{S^xpp.  1960) 

No 


S.D.  Compiled  l#aws 
•Ann.  sec.  55-9-5- 
(Sapp.  1960) 


No 


S«D.  Compiled  Laws 
Ann.  sec.  21-22-14 
(Supp.  I960)* 


No 


No 


No, 


Tennessoe 

Tenn.  Code 
Ann*  sec. 
•^23.-2802  (1956) 

'*No' 


Tenn.  Code 
Ann.  secv, 
23-2802  ^956) 


No 


No 


No 


No 


Texas 

Tex.  Ann.  Civ. 
Stat.  art. 
M412a  (1972) 

'  Tex.  Ann.  Civ. 
Stat,  art/ 
4412a  (1072). 

Tex.  Ann.  Civ. 
Stat.*  art. 
4412a  (1972)  ' 


Ho  . 
No 

No 
f 

No 

No 


213 


Utah 
No 

No'  ^ 
•  No 

No  '\  ^ 


Utah  Code  Ann. 
sec.  75-12-30*. 


*  Vermont 

^    '  Vt.  Stat.  Anni  tit. 
14  sec.  2502 
^ (1958) 

.     ,  No 


No 


No 


Vt.  Stat.  Ann.  tit.  . 
14  sec.  2501 « 
(1959)* 


No 


No 


1"' 

Ifo 


No 
No" 


Tabit  2  (Continuad) 


Is  the  AO  the 
enforcing 
.authority^  ^ 

^  necefisaiy  party 

Does  the  AG  have 
the  aiithoi^ity  to 
tostltute  aptlons 
to  enforce  chari- 
table trustev^ 

-  Is  registration 
reguir^ 


Are  periodic 
reports  required 

Does  the  enforc- 
ing authority  have' 
subpoena  power 

Rul*- making 
authority 

Probate  fudge  to 
notify  enforcii^ 
"authofifyV 


'  Virginia 

Va.  Cd«de.Ann. 
55-29  (i950X 


V^.  Code  Ann. 
55-29  (1950) 


Va.  Code  Sec. 
57-48 /1974X  ' 

Va.  Code  Ann. 
55-^29  (1960)  , 

No/ 


No 


No 


Washington 

^ec.    Wash.  Rev.  Code 
Ann.  see. 
1^.10. 120  (1967) 

Wash.  Rev.  Code 
Ann;  sec. 
19.10.120  (196^1) 

sec.     Wash.  Rev.  Code 
\   Ann.  sec. 
'■,19,10.130  (1967) 


Wash.  Re^r?-C^de 
Ann»  sec. 
19.10*050  (1967) 


West  Virginia 
No 

No 

No 

'No* 


sec.  Wash.  ReV:  CodeXnri.  W.  Va.  Code  sees, 
sec.  19.10.070  (1967)  44-4-4,  44-4-6*  ' 


"Wash.  R0V.  Code 
Ann.  sec. 
19.10. 100^1967) 

Wash.  Rev.  Code 
Ann.  sec.' '  '  .  ' 
19. 10.070  (1967) 

Wdsft.  Rev.  Code 
^  Ann.  sec. 


No 


No 


No 


Wisconsin 

Wis.  -Stat.  Ann, 
sec.  701. 10  ' 


Wis.  Stat.. Ann. 
sec.  701.10 


Wis.  Stat.  Ann. 
sec.  701, 10 


No 


Wis.  Stat.  Ann. 
sec.  701, 16  (4)* 

No 


No 


Wis.  Stat.  Ann. 
sec.  879»03  


Wyonaing 

Wyo.  Stat.  Ann» 
sec.  4-46  (1973) 


No 


No 


No 


No 


No 
No 


-No 


19.10.080  (1967)  p 
*Annual  report  filed  with  the  probate  court  by  testamentary  truste'es  only; 
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The  Office  of  the  Attorney  General 


Despite  the  existence  of  statutory,  or  common  law  authority  which  proi^i^  for 
the  Regulation  of  charitable  trusf^nd  foundations,  there  are  numerous  additional 
fattoVs  which  have  a  bearing  upojj^^the  scope  and  extent  to  which  that  authority  is 
^e^ccj^ed.  In  particula^-,  the  strength  of  any  statutory  or  common  law  authority 
"N/ifleii^in'the  attorney,  g^i;ieral  is  dependent  upon  the  existence  of  a  fully  operative 
staff,  y     .  ' 

ln,*6jfSer  to,^tjXamine  this  aspect  of  the  regulation  of  charitable  trusts  and 
^undations,  a  questionnaire  was  prepared  by  staff  members  in  the  Charitable 
Foundations  Section  of  the  Ohio  Attorney  GeneraKs  Office  and  sent  to  theyffjce 
of,  each  attorney  general  throughout  the  United  States.  Because  it  was  thougtU  that 
reponses  to  certain  questions  could  be  better  expressed  verbally  rather  than  es  short 
written  answers,  a  follow-up  telephone  call  was  made.  The  questionnaire  was  divided 
into  two  major  parts:  the^  first  concerned  charitable  trusty  and  foundations,  the 
second  desalt,  with  charitable  solicitations.  The  information' to  be  gathered  by,  the 
questionnaire  was'similar  to  that  obtained  by  the  Committee  on  the, Office  of  the 
Attorney  General  (C.O.A.G.)  and  the  Ohio  Attorney  General  in  their  study  of  the 
Same  topic  during  the  fall  of  1973.  The  information  compiled  by  this  more  recent 
questionnaire  updated  and  expanded  the  scope  of  the  earlier  C.O.A.G.  study. 

T-he  questionnaife  was  primarily  directed  tow^ard  issues  f elating  t9  the  office 
function  of  any  state  agency  regulating  cPftritable,  trusts  and  foundations.  Specific 
questions  were  directed  toward  ^e  size  and  composition  of  the  staff,  the  existence 
and  utilization  of  registration  and  repotting  requirements  imposed  by  state  law, 
enforcetment  and  the  feasibility  of  uniform  legislation.  The  mere  recognition  of  the 
attorney  general's  'office  as  the  chief  enforcement  agency,  however,  does  not 
'     ^necessarily  indicate  that  supervision  Jsin  fact^  exercised.  (See  Table '30  jAn  examina- 
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tioh      the  size  of  the  statt  within  each  attorney~gener^Y  office  provides  further 
indicia  of  the  extent  to  which  the  attorney  general  i^^ctively  engaged  in  the  | 
supervision  of  charitable  entitles,  regardless  of  tf\e  existence  ©f  commort  law  or 
statutory  authority.  Table  4  indicates  staff  size  on  a-full-  and  part-time  basis. 

Of  the  46  states  responding  to  both  questionnarles,  36  report  that  ^erS  is  at 
least  one  attorney  who  is  assigned  the  responsibility  of  rpgulating  charitable  entities 
jort  either  a  full-  or  part-time  basis.  Eleven  states  including  California,  Colorado, 
Illinois,  Massachusetts,  Michigan,  New  jersey.  New  York,  Ohio,  Pennsylvania,  Texas, 
and  Washington  report  haying  an  attorney  assigned  on  a  full-time  basis.  A  total  of 
11  states  report  that  there  are  no  individuals  within  the  attorney  general's  office 
assigned  to  the  are;a  of  charitable  trusts  and  foundations.  These  states  are  Alaska, 
Arizona,  Arkansas,  Louisiana,  Mississippi,  Nebraska,  Okl^ho;na,  South  Dakota, 
Tennessee,  Vermont,  and  Wyoming.  With,  the  exception  of  Alaska,  -Arizona, 
Louisiana,  and  Vermont,  however,  all  recognize  the  exlst^ce  of  some  regulatory 
authority  vested  In  the  office  of  the  attorney  general. 

In  addition  to  the  presence  of  attorneys  in  this  area,  seven^  states  report 
employing  accountants  who  review  various  reporting  and  registration  forms  which 
are  required  to  be  filed.  Califorma,  Illinois,  New  York,  Ohip,  Michigan,  and  Utah, 
indicated  the  assignment  of  accountants  on  a  full-time  basis  while  Colorado  reported 
the  use  of  an  accountant  on  a  part-time  basis.  Apart  from  accountants,  there  are 
additional  supportive  personnel  including  investigators,  registrars,  and  1^  clerks. 

Table  5  indicates  the  number  of  charitable  trusts  and  fpundations^cated  In  each 
state  and  the  dollar  amount  of  their  assets.  Responses  to  this  question  may  well 
have  been  the  rpost  difficult  bj{:ause  in  the  absence  of  reporting  or  registration 
requirements  it  i^  virtually  impossible  to  provide  an  accurate  figure,  or  any  figure  at 
,all.  Even  with  th^^ilstence  of  these  requirements,  states,  witii  the  exception  of 
California  and  Rhod^Jsland  (which  utilize  data  proiclslsing  equipment),  must  rely  lOn 
manual  tallies,         '  * 
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Agencie3  Regulating  Charitable  Trusts  and  Foundations 
(As  of  August  1974) 

.   Attorney  '  % 
Gener^  Other  Agency 


Alabama 
Alasld 
Arizona  « 
Arlcansas  * 
California  > 
Colorado 

Connecticut 
Delaware 
Florida 
Georgia 
JHawaJi 
Idaho. , 
Illinois 
Indiana 
Iowa' 
Kansscs 

Louisiana 
/*MaU^ 

Maryland 

Maq^achu  setts 
.  Michi^n.  • 

Minnesota 
^  Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hantpshire 
yNew  Jersey 
,  New  Mexico 

New  York 

North  €ai»&lina 

North  Dakota 

Ohio  * 
^  Oklahoma 

Oregon 

'Pennsyl^nia ' 
Rhode  Island 
South  Carolina 
^ou4h  Dakota 

'Tennessee  . 
Texas 
Utah 
Vermont 
Virginia 
Washington 

^  West  Virgi,nla 

>;Wi8oonsin^ 

.  Wyoming  * 


No 
No  ' 
Yes 
Yes 
Yes 


Yes 


,  ^  1 


Yes  (Department  of  Commerce) 

No  '  * 

No 

No- 

Yes  (Secretary  of  State, 

Department  of  Revenue) 

No  , 

'  No 
'  No 

No 

No 

No 

No 

No 

No 

No  (Beneficiaries  may  fUe) 
No 

Yes  (Secretary  of  State) 
No  ,  . 

No 
No 

No  , 

No 

^^o  . 
No 
No 
No  ^ 
No 
No 
No  . 
No 
No 

Yes  (Commissioner  of  Charities 
and  Corrections)  % 

No 
No 
No 
No  • 

No 
.  No 
No  * 
No  ^ 
No. 
No 

No      ^  ,  ' 

No       ;        .  , 
-No  •  —  - 

No 


,  The  survey  indicated  that  the  ^gest  number  of  charitable  trusts'^vere' located  in 
fiiw  York  (18,100).  The  lowest  niHnber  (10)  were  found  in  North  Dakota.  The 
%ta[.;;ah1ount  of  assets  held  by  charitable  trusts  and  foundations  in  any  one 
jurisdiction  ranges  from  an  estimated  mgh  of  $9  million  in  California  .to  a  low.  of* 
^9<|D,000*in  South  Dakota.^^ 
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T«blt4 


Number  of  Personnei  in  the  Attorney  General's^ Offiqe 
Assigned  to  Charitable  jTrusts  and  Foundations 
«  (As  of  August 


^ttorneys^  Accountants 


Other 


Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado* 

Connecticut "  ^ 

Delaware  y 

Florida  " 
^G«orgia 
^Hawaii 

Idaho 

Illinois 

Indiana 
Iowa' 
^  Kansas 
Kentucky 
Louisiana 
Maine  ' 
Maryl^d 
Maissachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri  ^ 
Montana 
Nebraska 
Nevada 

New  Hampshire 

New  Jersey 
.  New  Mexico 
^  New  York 

North  Carolina 

N*  DakcJta  . 

Ohio  « 

Oklahoma 

Oregon^^ 

PexmsylvSma 

Bhode  Island 

South  Carolina 

South  Dakota 
»     Tennessee  *^ 

Texas 

Uta^  . 

Vermont 

Virginia 
t^'^Washington 
.^West-Virginia*'*.^ 

Wisconsin 

Wyoming 


None 
None 
tlone 

8  FT  ' 
1  FT;  3  FT 

1  PT  '  I 

2  FT* 

1  PT 

2  PT  : 
'  6  FT 

2  PT 
1  PT 

1  PT.  ' 

rPT 

None     '  * 

3  PT 

1  PT  , 

4  FT 

6,FT;  2  PT 
2PT 
'  None 
4  PT 


None  '  None , 

1  FT  I  i  ' '  *  None 
1  PT  i  i  None 
1  FT/  \  None 
l'PT--U.--_  None 
10  Ft  \  *6'FT 
1  PT 

1  PT.       '  " 

10  Ft  3  FT 

None  None 

1  PT' 

3  FT 

1  PT 

1  PT 

None  specifically  assigned 


None^ 
None 
None  - 
10  FTT 
IPT 

'Accountants  hired  W,r  1  case 


None 
None  • 
None 
»  2  FT  Registrars 
2  Indep^ent 


None 


2  FT 


N»'>ne 
No-ie 
Non^i 
None 
1  PT 


None 


3  FT  Special  Asst. 
'  Attorneys  General 


None  '  , 

1  law  clerks 

2  law  clerks   •  > 

3  PT,invest}gators 


None  ' 
None 

1  FT  Registrar 


3  legal  aides;  2  FT  invest* 
None- 

1  FT  Registrar.       .  ; 


None 
2  F3* 

1  PT 
None 

2  PT- 
2  FT 

IPT 


None 

I'^T 
None'' 


None 

1  PT  law  clerk 
None  ^ 
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Note:  Ft  =»  Full-time;    PT  =  Part-tinae.  ^^^-^-^  ^  : 

The  combined  surveys  indicate  that  a  total  of  34  states  impose  reporting  or 
registration  requiccments.  Table  6  which  illustrates  only  therresults  of  thg  Ohio 
Attorney  General's  survey,  indicates  that  13  states  impose  some  form  of  registration 
requirement  utK«^/charitable  trusts  and  foundations  where  t|iat  registration  is  filed 
with  the  attornev^general:  California,  Georgia,  Illinois,  Massachusetts,  Michigan,  New 
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Tabus 

EsUmatW  Number  of  Charitable  Trusts  and  I'helr  Values 
.  .     '  (As  of  August  1$74) 


.  Number  of  Trusts 


Unknown 
65 

14,0Q0 
'2,000  * 

Ui^Hnown 

Unknown  ' 
80  . 
55^-6.0  . 
7,295 

U',GOO  ] 

;  300-400 

300  ' 
2,000 

249 
359  ^ 

s  • 

5,000 

Information  unavailable 

Unknown 

616 

.  Unkxipwn 
Unknown 
1,000 

Unknown  '  . 
'40  ' 

18»100 

^50 

10 
•  4,20Cr 

Unknown 

1,000'  /• 

2;00a  6 
-650    -  ♦ 

187  - 

50 

Unknown 

1»30Q 

Unknown 

Unknown  > 
Unknown 

Unknown  \ 
497 

Unknown^  ' 
Unkno\yn  ;  ^ 
Unknown 


V:  Alabama 
Alaska'*/. 
Arlstbna 
Arkansas 
California 
Colorado 
Cohnectictit 
Delaware  > 
FJiorida 
Georgia* 
.  Jlawali 
f  :^":Idaho  • 
Ig'  lUinols 
Jr<>Indiana 

4owa 
|f--r-K?insas 
|v  ^Kentuclty, 
^^^fr^libuislana 
^--^'Maine/    ^  - 
fc^  'Maryland 

:  ?  Massach  u  s.et*t  $  , 
p'-^sMlchfgan*  • 
4v  5  I Wi  h  n  es  Ota 
|i^Mlssissippi 
|£f.,..rMissourl 
Montana 
%^v^Nebraska    ,    ,  , 
'^C*' Nevada 
U}i  New  Hampshire 

V^^ew/^ersey 
f5r?;^"^^ew  Mexico* 
|^;'^^jNewL  York 

North  Carolina 
North  Dakota 
%i  .X)hio 
grV  Okahoma 
|?§^^,egon 

"^^sylyanla^"'' 
Hhode  Island 
JSouth  Carolina 
^  t;^- South  Daloota 

Tennessee..  ^ 
/Texas 
gr-ytah;       .  • 
^1  Vermont 
l^r^^yii^ln  Islands 
^-VVirginla 
'Washington , 
AVest  Virginia 
^  wVaconsin 
grWyOSiIng  -\ 

-;JD6es  not  include  Sloan  Foundation.  ♦  '•^^ 

'  See  also  report  to  the  Commission  on  Private  Philanthropy  and  Public  Needs  from  the 
>^4'-:C6un6ll  oh  Foundations,  Inc.  *  '  ^  " 


Total  Assets 


Unknown 
$531,000,000 

$7-9.000,000,000 
.  Unknown 

.  Unknown 

Unknown 
$500,000 
Unknown 
$2,000,000,000 
•    .  $1,500,000,000 
$70, 000,  000 
$70,0(ra,000 
Unknown 

$38,000,000 
$160,000, 000» 

$4,000,000,000 
Information  unavailable 
^  Unknown  '  ' 

Unknown 

Unknown 
Unknown 
$125,000,000 
Unknown 

$17,000,000  •  * 

Unknown  * 

Unknown  s 

$1,000,000" 

$2,000,000,^000 

Unknown 

$200,000,000 

Unknown 

$350,000,000 
■  ^  Unknown 

$300,000 

Unknown 

$1,333,000,000 

Unknown 

Unknown 

Unknown 

Unknow^ 
>  '$191,000, 

Unknown 
,  .Unknown 
^  Unknown 


,000 


|/fiampshfre,  New  York,  Ohio,  Oregon;  Rhode  Island,  South  Carolina,  Virginia,  and 
Bf^asKington.  Many  states  require,  particularly  in  the  case  of*  testamentary 
||3{sbositl6ns,  that  a  periodic  report  be^  filed  ^lely  with  the  probate  court.  Other 
that  the  periodic  report,  whether  it  refers  to  a  testamentary 
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'"•Regfstfalion  StatemenP^^ 


*  P^eriodic  Reporting 


Alabama  ^ 
•  -  -^aska  -  - 

Arizona 
[  .  .  Arkansas  .  ^  _^ 
\^California*' 
Colorado 
Connecticut 
Pelaware  '  * . 
.Florida  - 
Georgia 
■  .  .Hawaii  . 
Idaho 

Illinois  ^. 
Indian^ 
"  -.  Iowa 

Kansas  ^ 
•Kentuclqc'^ 
Louisiana*  . 

^Maine  ^    -  . 

Maryland 
Massachusetts  ' 
Michigan 
Minnesota 
Mississippi 
Missouri  ^ 
Montana 
Nebraska^  . 
Nevac(^ 

New  Hampshire 
>  New  Jersey 
^      New  Mexico 
'  New*  York' 
North  parolina  . 
J»Iorth  Dakota 
Ohio 

Oklahoma 
Oregon 
P^nnsylvaijia 
Rhode  Island 
South  Carolina  - 
V  Tennessee 

Texas 
^  .Utah 
Vermont 
^^^L'l.^  Virginia. 
Sf^ff'i^tr  Washington  - 
'  -  ^est  Virginia 

,  Wisconsin 
^  Wybralng^^^ 


No 
No 
No 
Yes 


^  YeT 
.No. 
No 
Y«s 
'  "  ^  No"^" 

-  No 

>  -  '  No 
-No 
Yes 
Yes 
No 
No 
No 

No 
No 

Yes,, 


Yes 
No 
No 
Yes 

Yes 
No 
^es 
Yes- 
No 
No 


Yes 
Yes 

No 
No 


No 
No 
No 
Yes 


No  ' 

Yes* 

No 

No 

Yes 

Na 

No 

No 

No 

No 

No 

Yes 

Yes 

No 

No 

No 

No'i 
No 
Yes 


Yes 
fio 
No 
Yes 

Ves 

No 

Yes 

Yes 

No 

No 


Yes 
Y-e's 

No 
No 


ditoosition  or  hot,  be  filed*  with  th^  attorney  general,  ft  is  entirely  possible 
therefore,  that  a  periodic  report  in  somgstates  will  be  filed  ^ith  both  the  attorney 
general  and  the  probate  cpurt^-l^^rftoin^^  that  a  number  of  these 

sutes  indicate  that  the/Onternid^  Wfenue^rvice.  forms  will  satisft^  the  statQ 
reporting  requirements.  lyL^estedlthat  more  states  fojlow  sutlfa  practice.  Not 
only  does  It  decrease  admmW  /psts  to  the  foundation,  but(jt  also  promotes 
qnlformity.  .  ' 
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It  would  appear  that '  registration  and  reporting  requirements  form  ibe 
cornerstone  of  an  effective  ongoing  enforcement  process.  The  most  important  aspect 
of  these  statements,  from, a  n^Dbtory  viewpoint,  is  to  inform  the  attorney  general's 
office  of  the  existence  of  a  charrfcable  entity  within  his  jurisdiction  and  to  provide 
fundamental  information  regarding  its  operation. 

'The  particular  information  sought  by  a  registration  statement  varies  from  state  to 
state.  \n  large  measure,  however,  all  of  these  forms  call  for  the  name  and  address  of 
the  organization  and  the  names  of  all  officers,  directors,  or  trustees.  In  addition,  the 
usuaJ  form  requifes  information  regarding  the  purpose  of  the  organization  and  a 
listing  of  all  its  assets  &nd  specific  charitable  beneficiaries.  The  forms  used  for  . 
registration  purposes  are. generally  standardized,  and  they  are  filed  with  the  attorney 
general's  office  directly,  or  where  appropriate,  with  the  probate  court.  Where  the 
instrument  is  a  will,  it  is  not  uncommbn  to  find  a  stipulation  that  it  be  attached  to 
the  registration  form.  . 

,The  most  important  documents  filed  with  the  attorney  general,  at  least  in  terms 
of  regulation,  are  the  periodic  reporting  forms.  They  contain  financial  information 
relating  to  income  and  expense  and  fornv  the  basis  for  determining  the*extent  of 
(compliance  >vith  the  trust  instrument  or  foundation  charter.  Where  the  attorney 
gener^al  conducts  .a  vigorous  audit  of  these  reports,  a  number  of  irregularities  appear.. 
(See  page  2736  for  a  discussion  of  types  of  abuses  in  the  administration  of  charUable 
trusts  and  foundations.)  • 

In  order  to  ascertain  the  extent  tcf  which  the/e  is  active  enforcement- of  the  ' 
regulatory  authority  concerning  charitable  trusts  and  foundations,  each  attorney 
geherars  office  contacted  was  asked  to  provide  information  regarding  the  amount  of 
litigation  that  had  been  engaged  in  and  the  number  of  settlement'  negotiations 
participated  in  by  the  office  staff.   (Records  concerning  the  number  of  settlement 
negotiations  were  not  tabulated  in  any  state.)   The  purpose  of  the  question  was  to  , 
differentiate  between  those  offices  which  merely  perform  a  filinjg  or  registration 
function  and  those  which  are  actively  engaged  in  the  enforcement  of  a  regulatory 
scheme. 

Of  the  38  states  responding  to  the  Ohio  Attorney  General's  questionnaire,  22 
reported  participation  in  formal  litigation:  California,  Delaware,  Hawaii,  Idaho; 
Indiana,  Iowa,  Kansas,  Maine,  Massachusetts,  Michigan,  Minnesota,  Missouri,  New 
Hampshire,  North  Carolina,  Ohio,  Oregon,  Pennsylvania,  Rhode  Island,  South 
Carolina,  Texas,  Virginia,  and  Washington.  These  figures  represent  not  only  cases 
which  have  been  brought  by  the  attorney  general,  but  also  tnose  \n  which  the 
attorney  general  was  by  law  a  necessary  party. 

While  the  above  data  may  be  indicative  of  an  active  enforcemeqt  program,  they 
should  not  be  interpreted  to  mean  that  those  agencies  which  record  a  small  amount 
of  litigation  are  not  actively  engaged  in  the  regulation  of  charitable  trusts.  As  was 
indicated  earlier,  auditing  of  financial  reports  plays  -a  large  role  in  the  enforcement 
picti^e.  If  a  problem  can  be  worked  ou^  by  a  routine  <iudit  without  .resort  to 
expensive  litigation  or  protracted  conferences,  it  benefits  all  concerned. 

Surprisingly,  the  attorney  general  is  not  the  exclusive  authority  for  the 
enforcement  of  charitable  trusts  and  foundations.  Six  states  indicated  that  there  is 
some  local  .enforcement  authority.  These  states  are  California,  Georgia^  Mississippi, 
North  Dakota,  Ohio,  and  Virginia.  Since  no  fecordsrare  maintained  on  the  amount 
of  activity  of^  these  local  units,  it  is^^mpossible*  to  ascertain  the  extent  of  their 
regulatory  activities.  .  . 

In  addition  to  the  purely  regulatory  functions  performed  by  the  attorney 
generars  office,  there  are  public  service  benefits  to  be  derived.  The  office  of  the 
attorney  general  acts  as  a  clearinghouse  for  charit^^ble  foundation  information.  A 
registry  of  charitable  trusts  and  foundations  is  in  effect  a  library  of  source  material 
for  persons  or  entities  seeking  funding. 
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Tfielurvey  indicated  that  all  states  that  have  reporting  requirements  provide 
for  public  insdection  of  the  files.  Ip  thos(L  states  where  Internal  Revenue  Service 
Form  990s, are'*' kept  on  file,  there  is  some  ta^iance  of  opinion  as  to  whether  that 
informatioh,  should  be  made  available  to  the  public.  A  majority  of  states  provide  for 
public  inspection  of  the  990  series.  It  is  suggested  that  any  policy  which  prevents 
the  public  from  inspecting  these  forms  is  indefensible.  Neither  the  Internal  Revenue 
Code  or  state  law  prohibit  such  inspections.  A  number  of  states  including  California, 
New^  Hampshire,  Ohio,  Oregon,  Pennsylvania,  Rhode  Island,  and  Washington  have  a 
st^indard  procedure  fgr  making  the  stored  information,  available  ta  the  public.  This 

^  procedure  may  consist  of  either  a  published  directory  or  a  computer  printout. 

Although  th^re  is  a  definite  trend  toward  increased  enforcement,  there  are  a 
number  of  reasons  why  individual  attorneys  general  are  not  active  in  tfje  regulation 
of  charitable  trusts.  Among  these  are  the  absence  of  an  adequate  staff,  weak  or 
nonexistent  statutory  aathority,  or  a  bureaucratic  structure  which  requires  filing  in 

'%Q  office  and  ehforcement  in  another.  In  addition,  the  small  number  o^  charitable 
trusts  Snd  foundations  in  certain  jurisdictions  makes  it  highly  impractical  16  enact 
either  an  elaborate,  statutory  scheme  or  to  mairttain  an  ex  tensive  staff. 

But.  assuming  any  level  of  charitable  trust  regulation,  the  threshojd^  question  ^ 
seems  to  be.  In  what  manner  should  the  attorney  general  exercise  his  supervisory 
powers?  It  seems  clear  that  the  relationship  between  a  government  agency  organized 
to  regulate  charitable  foundations  and  the  foundation  community  does  "ot  fit  me 
typrcal  mold  found  in  government-private  entity  regulation.  The  governing  authority 
is  certainly  not  a  tool  of  the  foundations,  nor  is  it  one  that  casts  a  shadow  over 
eve(V  foundation  activity.  A  delicate  balance  exists  which  is  sometimes  difficult  to 
measure  It  may  often  be  exhibited  by  a  lack  of  bureaucracy  and  a  recognition  that 
both  government  and  foundations  have  as  their  overriding  concern  the  ultimate 
benefit  of  the  public.  The  procedural  aspect  of  charitable  foundation  re'gulation  is 
iTiore  of  an  attitude  of  understanding  rather  than  adherence  to  a  strict  s^t  of 
bureaucratic  rules.  Nothing  tends  to  polarize  feelings  more  than  a  government  policy 
which  has  no  built-in  flexibility.  Therefore,  the  use  of  a  lax  as  a 'method  of 
charitable  trust  enforcement  is  clearly  inappropriate.  There  are  many  other  ways  to 
correct  abuS^  and  accomplish  the  purposes  of  the  trust  without  resort  to  such 
punitive  measures.^  ^  -  ..... 

On  the  federal  level,  it  has  been  suggested^ ^  that  it  could  be  accomplished  by  an 
ag^nqy  or  center  created. solely  for  the  supervision  of  charitable  trusts  and  having 
the  following  characteristics  andfunctions:         ^  • 

1.  The  center  should  be  concerned  only^  with  the  field  of  charity  and  not  with 
other  forrrvs  of  tax-exempt  organizations.        ^  ^ 

-  2  The  center  should  rest  on  the  assumption  that  charity  exists  for  the  benefit 
of  the  cojpmunity,  and  the  public  interest  is  as  much  served  by'it  as  by 
governmental  action.  The*  essential  purpose  of  supervision;  therefore,  is 
affirmative'-  to  protect,  .strengthen,  a nd^  encourage  charity  and  build 
'  '  public  confidence  in  it.  Sanctions  applied  ta  prevent  abuse  shou  d,  it 
follows,  be  designed  so_  as  not  to  deplete  charity  itself;  as  this  would  by 
^        definition  be  contrary  to  the  public  mterest       *  <^ 

1  '.3^the'  center  should  recognize  that  the  States  have  many  tele  powers  and 
I         responsibilities  in  regard  to  charity.  Therefore,  it  should  be ^J^e  Tenter  s 
duty  to  develop  means  to  cooperate  with  State  authorities  in  furtherance 
of  joint  Federal  and  State  objectives.  '  '  \ 

4.  The  center  should  be  nonpartisan,  objective,  fair-minded,  and  independent 
in  its  operations.  '  "  .  \ 
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5.  The  center  should  be  manned  both  atlpolicy  and  staff  levels  by  well-trained 
'individuals  with  the  necessary  educational  background  and  experience  to 
deal  competently  with  the  needs  and  problems  of  the  charitable  field. 

^  A  supervisory  center  with  these  broad  characteristics  wouid  perform  a  m/mber  of 
'important, functions.  The  principal  ones  are  as  f(Jtlows:  ~  -  ^  . 

1.  The  center  would  have  the  power  to^dertermine  what  is  charitable  and  to 
grant  or  deny  tax  exemption  accordingly,  although  this  power  might  be 
limited  by  a  right  of  appeal  to  the  courts.  '    ;  n; 

.2.  The  center  would,  rnaintaln  a  publicly  ayai^ble  register.  Listing  in  this 
register  would  be  an  organization's  guarantee  that  it  enjoyed  tax-exempt, 
charitable  status,  j  .    ,        *  , 

3.  The  center  would  conduct  audits  of  the  operations  of  tax-exempt, 
charitable  organizations.  •  • 

4.  The  center  would  have  the  duty  to  see  to  it  tfeat  the  legal  sta/idards 
applying  to  charity  were  enforced.  *  v  - 

5.  The  center  would,  when  requested,  gfve  advisory  opinions  with  respect  to  — 
the  legal  consequences  of  proposed  actions  by  charitable  brganizatiops.  y 

6.  The*  center  ^you[d  gather  data  about  all  aspects  of  charity,  would  issue 
publications  periodically,  and  would  provide  information  to  the  public  on 
request,    j  '  ^ 

While  these 'recommendations  are  idealistic,  they  reflect  the  kinds  of  activities^ 
that  are  presently  and  successfully  carried  on  by  some  state  agencies.  It  should  also 
be  noted  that  with  proper  leadership,  the  above  characteristics  could  be  adopted  by 
,the  Internal  Revenue  Service.  While  it  i;nay  mean  that  certain  long-established 
bureaucratic  practices  (whose  only  basis  for  existence  is  time)  would  be  abolished, 
the  end  result  would  certainly  be  worth  the  effort.  * 

From  this  survey  it  seems  clear  that  there  is  a  growing  trend  aniong  the  states  to 
regulate>charitable  trusts  and  foundations.  What  form  this  regulation  is  to  take 
depends  very  much  on  the  attitudes  of  the  regulatory  agency.  It  is  hoped  that  It 
will  be  recognized  that  a  large  bureaucracy  and  an  inflexible  adminisjtration  is  not 
the  answer. 

*  Federal-State  Relationships  ;  ' 

Reporting  Requirements 

In  anticipation  of  the  states*  greater  role  in  the  regulation  of  charitable  organiza- 
tions and  to  facilitate  e^ctive  state^nforceme^^Congress*provided  state  officials 
with  various  avenues,  of  access  to.inrornialion.fw^rng  to  public  and  private  founda- 
tions. Under  current  law,  all  501(c)(3)  (jt^ganizatlons,  with  few  exceptions,^®  are 
required  to  file  annual  financial  reports  with  the  federal  government.  These 
reporting  requirements  are  found  in  §§6033,  6034,  and  6056  of  the  Internal  ♦ 
Revenue  Code  of  1954  (hereinafter  referred  to  as  the  IRC).  However,  only  the 
reports  of  prrVate  foundations,  *Form  99P  PF,  supporting  forms,  and  schedules,  are 
required  to  be  sent  directly  to  state  officials.^ ^  Although  there  is  a  mechanism  to 
provide  the  state  with  copies  of  exemption  applications  and  public  foundation 
reports  (Form  990),  they  are  not  as  readily  available  as' the  material  on  private 
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foundations.^^  As  a  result,  an  anomalous  situation  exists;  private  foundation  reports 
are  now  public  but  public  foundation  reports  are  private. 3»  One  could  presume  that 
the  latlonale  for  the  repeal  bf  § 503(b)  of  the  IRC  (listigg  certain  prohibited  ^ 
transactions  by  puWic  foundations)  by  the.  Tax  Reform  Acf^^l969  was  that  public* 
foundatiorts  are  by  their  very  nature  constantly  under  th^e  public's  watchful  ^yc. 
The  need  to  have  the  same  reporting  rules  tfaM  are  applicable*to  private  foundations 
(vis  a  vi§  the  states)  are  unnecessary.  The  basic  premise  of  that  argument,  however,- 
is  hot  valid.  The  repeal  by  Congress  of  prohibitions  on  public  foundations  should 
nqf  imply  that  problems  such-  as  lending  without  security,  paying  excessive 
compensation,  self-dealing,  and  ^o  on,  do  not  exist  among  such  organizations. 

.  Additionally,  an  assumption  that  the^ublic  is  capable  of  opposing  these  abuses 
because  the  foundations  are  in  the  ''public"  domain  is  also  fallacious.  The  real 
effect  of  repealiog  those  provisions  is  to  place  a  greater  burden  on  the  state 
regulatory  system  without  providing  easily  accessible  information  necessary  for 
that  regulation.,  It  is  also  clear  that  when  a  state  agency  discovers  abuses  of  the  ^ 
ty^es  stated  above,  appropriate  sUte  statutes  pr  tjje  common  law  of  trusts  can  be 
utilized  to  remedy  the  problem. 

Publicity  of  Information  Required  from  Certain  Exempt 

Organizations  and  Certain  Trusts  Under  IRC  §  6104(c)-  ^ 

Crucial  to-lhe^-infor^Dation  flow  between  state  and  federal  authorities  regarding 
tavexempt  organizations  is  IRC  §  6104(c).  Generally,  it  describes  the  kind  of 
information  relatmg  to  private  foundations  which  can  be  made  available  to  the 
public  or  to  a  state  agency.  For  example,  notification  is  rtiade  to  a  state  when  the 
Internal  Revenue  Service  refuses  ^to  recognize  an  orga*nization  as  one  described  in 
IRC  §  501  (c)(3),  or  if  such  an  organization  has  been  operated  in  such  a  manner 
that  it  will  no  loliger  be  recognized  as  meeting  the  requirements  for  exernptlon 
under  that^^aection^  Similarly,  a  state  agency  is  notified  at  the  time  a  notice  of 
deficiency  of  tax  is  raailed'  to  a'  iOl  (c)(3)  organization.  This  is  particularly  helpful 
to  the  agency  *s  audit  staff  singe  imposition  of  a  tax  under,  chapter  42  of  the  IRC 
(§§4240-4245)^^  indicates  self-dealing,  lack  of  proper  distributions,  excessive 
business  holdings,  jeopardizing  investments  or  improper  expenditures, 
interestingly  enough,  however,  the  notices  received  by  the  states  have  primarily 
been  concerned  with  the-  failure  to  recognize  exemption  rather  than  revocations  or 
chapter  42  violations.  It  was  also  found,  unfortunately,  that  when  these  revocation 
or  chapter  42  violation  notices  ar«  sent  to  the  states,  only  a  hahdful  of  them  take 
any  action. 

As  far  as  the  states  are  concerned,  the  failure  to  recognize  exemption  is  of  Ijttle 
importance  because  state  action  does  not  hinge  upon  whether  or  not  an  organiza- 
tion is  Exempt.*  Furthermore,  many  of  these  notices*  are  sent  merely  because  the 
organization  failed  to  transmit  the.required  information  to  thg  Internal  Revenue 
ServiotTln  the  time  specified. 

\{ is  also  important  to  note  that  under  this  section  no  affirmative  action  need  be 
taket)  by   the  states  in  order   to  receive  these  notices.  However,  supporting 
documents  .rtilating  >a  the  above  determinatmn  must  be  ^quested  by  submitting  a 
statement  to  Internal  Revenue  that  the  material  is  to  be  used  solely  for^the 
•fulfillment  of  the  agency ^s  obligations  under  state  law.  ^ 

Although  6104(t)  represent  a  major  breakthrough  as  far  as  state-federal  relations 
are  concerned,  it  still  represents  only  a  partial  solution.  Under  the  current  Interna!^ 
Revenue  interpretation  of  IRC  §6104(c),  a  state  official  is  entitled  to  request 
additional  information  from  Internal  Revenue  concerning  a  foundation's  activities 
only  after  a  determination  (as  defined  in*  Treasury  Regulation  §301.6'104-3(<!))  Is 
made.  As  a  re^M'C  a  state  agency  and  Internal  Revenue  may  be  investigating  the 
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^  ^same  organization,  but  undl  ''all-  administrative  review. . .  Jias  been  completed  . . . 
'  and  the  organization  is  sent  a  notice  of  deficiency  .       the  state  agency  will  not  be 

entitled  to  review  the  investigative  materiaf.^l  ^ 

TRiT^terpretation  creates  numerous  instances  of  duplication  of  jnvestigative 
"  effort.  In  addition,  since  the  administrative  review  may  take  years  to  complete,  the 

organization  whose  exemption  has  been  revoked  or  is  found  to  be  in  violation  of 
"r'§4241-42^5  of  the  IRC  will  possibly  avoid  a  state  audit.  Because  of  this^delay, 

remedies,  such  as  injunctive  relief  that. are  only  available  to  state  agencies  cannot  be 

utilized. 

1.,.     As  a  result  of  the  above,  it  is  suggested  that  the  following  changes  be  considered. 

Liberalization  of  exchange  of  information  (regarding  501(c)(3)  organizations) 
,  between  th^  states-  and  the  Internal  Revenue  Service.  We  are  very  much  aware  of 
--^he^iekfertls  ^ for  confidentiality  of  Internal  Revenue  Service  investigative  data. 

However,  when  that  information  involves  abuses  by  trustees  or  directors  of  public 
-,.^KHl-p«vat&-^oundatiorts,  the  reasons  for  such  secrecy  are.  less  appareot^^lf  t!)e 
^^undefiyjng^^remise  of  .  charitable  regulation  is  to  ^encourage  philanthropy  and 
discourage  breaches  of  fiduciary  duty,  it  is  in  the  best  interests  of  both  state' and 
f ederalf agencies  to  communica^  in  such  a  way  as  to  best  accomplish  that  purpose. 
Only  tHrough  complete  cooperation  can  a  costly  duplication  of  effort  and  a  waste  , 
of  taxpayer  dollars  be  avfajded.  Under  the  present  interpretations,  this  cannot  be 
done.  Two^  reasons  are  often  suted  as  a  basis  for  the  Internal  Revenue  Service  not 
sharing  i){formation  with  the  sutes:  (1)  ifew  investigative  data  can  be  misinterpreted, 
and  (i^  confidentiality  cannot  be  mainuin^d.  We  agree  with  the  first  position,  but^t 
the  same  time  we  are  not  advocating  that  a  file  he  turned  over  to  the  state*  without 
an  explanation"  of  its  contents.  If  a  bare  fact  exists  without  any  corrobt^ration,  that 
,   can  be  pointed,  out.  »  ' 

With  regard  to  confidentiality,  it  may  be  sufficient  to  state  that  historicaify  the 
possibility  of  safeguarding  sucn  information  on  a  state  level  is  less  than  on  the 
feder^evek  However,  it  seems  clear  that  the  benefit  derived  in  protecting  die 
public  interest  far  outweighs  the  danger  of  disclosure.  Better  and  more  effective 
remedial  action,  such  as  injunctive  relief,  trustee  removal  or  surcharge,  is  available  to 
>tate  officers.  Additionally-,  there  will  be  a  compile  availability  of  investigative  data 
should  a  dispute  go  to  trial. 

It  is  firmly  believed  that  the  time  has  come  for  die  communication  lines  to  be 
linked  and  for  die  traditional  traits  of  personalities  and  public  relations  (as  to  who 
gets  die  credit)  usually  found  in  various  forms  of  joint  state-federal  regulation  be  set 
.  aside.  A  step  tti^diat  direction  could^be  accomplished  by  an  er^lightened  interpreta- 
tion of  existing  legislation. 

Public  foundation  returnf.(Form  990)  shoutd  be  required  to  be  sept  to  state 
attprneys  general.  As  stated  earlier,  under  current^regulations  only  the  annual  report 
form^of  private  foi^ndadons  are  required  to  be  mailed  to  die  appropriate  state 
officer.  From  a  state, regulatory  standpoint  a^  well  as  from  a  public  information 
^ndppint,  the  fifing  of  Form  990  by  public  foundations  would  be  berwficial  to  the 
states  in^  fulfilling  dieir  public  responsibilities,  and  it^could  be  done  at  very  litde 
adBrtic^'IcbstWtlf&^undations,  ,  :     /  / 

,  Although  it  is  true,  as  Table  7  indicates,  diat  a  substantiiT  majority  of  die  states^ 
do  very  litde  with  the  private  foundation  reports  they  are  now  receiving,  diat  is  not 
'  a  sufficient  reason  for  nor  requiring  public  foundation  reports  to  be  sent  to  die 
states.  It  must  be  reuognized'' that  the  few  states  diat  do  review  die  material 
currendy  being  transmitted,  and  diat  are  active  in  die  regulation  of  charitable  trusts 
and  foundations,  supervise  a  sizable  percentage  of  die  charitable  funds  in  this 
country. 


*  Table? 

State  Utilization  of  the  Internal  Revenue  Service  Reporting  Forms 
and  Contact  With  the  Internal  Revenue  Service  Regional  Office 
•  <AsorXi^8t'l974)     ^  p 


Use  of  IRS  990 


Review 


State 

AR  and  PF  Re-  ^ 
porting  Forms 

/  or 
Examine 

Nature  and  Extent 
of  Contact  with  IRS 

Alabama* 

J*- 

Alaska  / 

None 

No 

None 

Arkansas 

None 

No 

None 

Arizona  ^ 

None  -  Sent  to  No 
Dept.  of  Revenue 

None  •» 

'  •    oaiiiomia  •  r 

Colorado* 
Connectlcut*> 

*  None 

No  . 

f 

personal  relation^  but  ^ome*  ' 
dl^lculty  In  obtaining  iiior- 

Delaware 

None 

No 

Minimal  ^ 

'  * '  / 

Florida 

"None 

No  , 

None  "* 

p  ""^ 

« 

Georgia- 

Used  as  -an 
AnnuatNreport  ^ 

Yes 

Minimal 

Hawaii 

None  (kept  on 
ffle) 

No 

• 

Contact  limited  to  IRS  re- 
leases relative  to  exempt- 
status  of  c)iarltles  and 
foundations'. 

Idaho  ^ 

None 

No 

Minimal 

r  '* 

y  ,  Illinois* 

^  A.  Indiana** 
* 

Subjected  to 
standard  exami- 
nation' and  tl{en 
referred  to  Dept. 

Yes 

\ 

Informatlo;i  unavailable' 

Iowa 
Kansas 


K)entucky 


of  Revenue 
None  ^  ' 
None 


lasted  by^yaar- 
and  filed 


'No  None 

i 

No  *       The  IRS  has  been  uncoopera- 
tive on  3  occasions  when 
a^ked  to  investigate  a  registra- 
tion with  the  IRS.  ' 

No     >     Norie  i 


Abuses  in  the  Administration  of  Charitable  Trusts  and  Foundations 


Before  exploring  specific  abuses,'  it  ^ould  be  understood  that  the  determination 
of  whether  conduct  by  a  trustee  is  improper  and  therefore  constitutes  an  abuse  is 
r  based  primarily  upon  common  law  trust  principles.  Charitable  trust  statutes  do  n9t 
O   suall^^prohibit  or  proscribe  specific  conduct  of  trustees  except  in  the  area  of 

lERlC    '  ;  ^30-      ,  •• 


\  State 
Maine 


Use  of  IRS  990  Review 

*-AR  and  PF  Re-  of 

porting  Forms  Examine 


Nature  and  Extent 
of  Contact  with  IRS 


r 


Yes 


Maryland 
MaasaoKudett^ 


Subjected  to  gen- 
eral examination 
to  determine  the 
nature  of  incor- 
poration  and  dis- 
"^tRBOtion  of 
compensation 


None  No  • 

IJsed  to  bupple-  Yes 
'  ment  state  report 
form;  * . 


Minimal 


Minimal 
Good  Rel^phs 


Michigan 

Extensive  Review 

Yes  J 

Good  Relations 

Minnesota 

None 

No 

None 

Mississippi 

None  (kept  on 
file) 

No 

None  * 

Missouri 

Spot  ohecks ' 

Yes 

Minimal  , 

Montana* 

Nebraska* 

Nevada 

> 

None 

No  , 

Minimal 

New  Hampshire-, 

Used  as  cross 
checks 

Yes 

MinTrfial 

New  Jersey* 

^  New  A^exico^ 

J* 

.  New  York 

Reviewed  by 
accounting  staff 

Ves 

Occasional  contact  with  IRS 
*  ♦ 

North  CflUwlina 

Norfe 

No 

Minimal 

North  Pakota  r 

■r  * 

'  '  5  Xihi6  ^      ^  '  ^ 

•Briefly 
examined 

Yes  • 

None 

Used^to  supple-  ^ 
ment.state  re^ 
portii^  or  may  ^ 

Yes  . 

Frequent  contact;  excellent 
rapport 

^  be  used  in  lieu 
thereof 


Wp^¥^  foundations  (as  required  by  §S(J8(e)  IRC)  There  are  instances,  however. 
PwWw;§  state  probate  codes  do  provide  for  specific  conduct*  on  the  part  of 
ifyt^tiWenta^^  trustees  who  administer  a  cljaritable  trust^^  '  '* 

iii^M^^^^  conduct^must  always  be  of  the  highest  integrity.^ ^  There  is  a  duty  of 
||jniyalt^*tvf,fch  theoretically  prevents;  hio)  from  profiting  directly  or  indirectly' 
iZh^n  ir     holding  that  position/''  »'He  therefore  must  refrain  from  any  improper 


Tabit  ,7  (Continued) 


U^e  of  IRS  990 
AR  and  PF  Re- 


Review 
or 


State 


-  Nature  and  Extent 
of  Contact  with  IRS 


.     .  r  OKiahom^' 
Oregon 

**" 

1   

Reviewljl  with 
^b{$lB  on  tax 

,  Yes 

Good  i^^ppof  t 

Pennsylvanta  ^ 
Rhode  Island 

xrNone  (kept  on  ^ 
None 

MO 

No  • 

None 

•None  ^ 

South  Carolina 

• 

Information  on 
adverse  tax>  ef- 
fects is  forwarded- 
to  the  tax  com- 
missioners (kept 
on  file) 

No 

None 
« 

South  Dakota 

None 

No 

None 

Tennes8e.e 

,  None 

No 

None 

Texas 

None  (kept  and 
lueo) 

No 

None 

Utah 

^Examiftation  for 
compliance  with 
Utah  statute 

I  CP 

Minimal  * 

Vermont 

None 

NO 

Virginia 

None 

No 

•  Washington 

None 

No 

Good  rapport  * 

West  Virginia 

Wisconsin 

Used  as  cross  • 
reference  against 
state  report  ^ 

Yes 

-          "  V  %oming 

None 

No 

Npne  ^ 

■  if, ' 


^  .  *Denotes  no  response  to  x|uestlonnaire      ^  ,  *  *u 

♦♦Only  state  which  has  state  statutewhlch  -provides  guidelines  for  the  use  ol  the 
^  -    IRS  990  series  forms.  Ind^  Stat.^nh:  30-4-5-21  (1971)» 

j>  V  '  "  ^        -  '  :         '  , 

'  ■      coaductwhicFce^ults  in  self-dealing  or  a  cSniVia  of  interest.^"  It  is  also  his  ^onsj- ' 

bility-  to  preserve  the  trust  property  and  "make  it  pro'ductive:  "    ^  ^  ^  - 

,      '  .  It  should  be  noted  that  the  above  principles  apply  to  fiduciaries  of  charitablet* 
"  corporations  as  well  as  to  the  trustees  of  charitable  trusts.  In  the  letter  the  standard 
:  ■'        is  absolute,  while  in  the  fornrler  it  is  somewhat  flexible.      .  A  „' 

..Data  have  been  compiled  through  the  use  of  the  Ohio  Attorney  General  s 
.     questionnaire  regarding  the  current  types  of  abuses  e)icountered  by  .regulatory 
.       authorities  in  the  enforcement  of  chariuble  tru?U  and  foundations.  Of  the  i>u  sto^s 
"         -mpied.  only  18,  or  36  percent,  were  able  to  respond.  This  is  not  to  say  tha^the 
^'ERXC*"  inconclusive,  The  fac^,that^onlyJ6  pei«ent  of  th?  states  were  mVolved^ 
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; In  thiB  regulation  of  charitable  trusts  to  the  extent  that  they  Aver^  able  \o  respond  is 
f^'i  significant  ffhding  in  itsdif.  This  suggests  the  need  foj&  greater  participation  by 
IMtate-autKorities  in  the  regulatory  function. 

||^;7The  three  most  frequently  reporte'd 'abuses^ were  (1)  excessive  fees,  (2)  self-** 
^^'^(fealing,  and  (3)  the  failure  to  correspond,  register,  or  report  Excessive  fees  relate  to 
^  .V^      compensation  as  well  as  professional  fund-raising  charges  in  connection  with 
^Zy^.  chiritable  solicitation.  Self-dealing  eotails  improper  conduct  iri  which  the  trustee 
|r>personally  benefits  from  his  positfort  of  trust.   -  -  ^ 

The  failure  on  the  part  of  the •  trustee' d)^  foundation  managers  to  correspond,* 
^1  tester,  or  report  to  the  state  office  responsible  for  regulating  charitable  trusts  and 

^tm^dations  ranks  third  in  frequency  of  occurrence.  Such  action  serves  to  prevent 
'  accessibility  to  information  and  thus  makes  effective  regulation  difficult. 

beyond  tKe  above  three  abused  no  one  abuse^was  reported  a  sufficient  number 
J  of  times  to  be  singled  out  for  particular  treatment.  There  was,  however,  a 
^'concentration  of  abused  under  the  broad  heading  of  improper  administration.  This 

incluctes  reports  of  excessive  accumulation  of  ftinds,  accumulation  of  unproductive 
^^;groperty,  poor  investment  policy,  failure  to  distribute  in  accordance  with  the 
^  charitable  (purposes  of  the  trust,  misapplication^of  assets,  and  the  lack  of  adequate 
^  ..security,    "  ^  -  ^ 

k:-  M^^^  questionnaire  also  revealed  a  number  of  abuses  which  do  not  lend  themselves 

to 'any  standard  classification.  These  include  nonG^mpliahce' with  the  Tax  Reform 
'  Act  of  1969  resulting  frojn  a  lack  of  knowledge  orits  provisions„abuse  of  power  by 
^  the  trustees,  failure  to  take  the  steps  necessary  to  appoint  successor  trustees,  lack  of 

expertise  in  accounting,  and  thp  failure  to  petition  the  court  for  deviation  or  cy 
|,|^/?re5.  where  appropriate^  ^         ,  '  " 

Given  the  amount  of  information  received  by  the  state  regulatory  authorities,  it 
'  is  essential  that  steps  be  taken  to  ensure:  (l)  an  initial  information  flow  between 

the  state  regulatory  agency  and  the  charitable  organization  community  and  (2)  that 
i  the  reports  received  be  fulfy  Examined.  The  following  checklist  indicates  the  type 

of  review  maclQ  by  an  audit  staft  and  the  kind's  of  information  that  ^e  required 

from  a  charifable  organization  which  possesses  i6S?ts,  liabilities,  expenses,  or  income 

that  fall  into  any  of  the  listed  categories. 


FINANCIAL  CHECKLIST 


This  list  is  not  ail-in^l^ftVe  and  should 
or  discovej-ing  a^i 


M?iny  of  pes, 
>  .^Attorney  G^er. 


only  used  as  a  guide  for  determining 


udit  guide  used  by  the  New*York  and  Ohio 


authWity  to  expand 


cash  in  a  non4nterest  bearing  account  be  a 


2.  UnproductiVeJffyjfes^^ts 

31  Jeopardizingjnvesrtfnents  •     ^  ^  .     /  '      ^  " 

r  .  (a)  Unjder  IRC.-  short,salcs;  puts,  call,»warrants,  commodities 

Q  %  Imprud^^lNnvestmentSj;    ,  ^'SS 
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(a)  By  brokery  (churning) '  -  ^  •  ^ 

(b)  By^flM^hblS^kers    s  . 

Loans  and  Notes  Receivable 
,(a)  Inadequate  or  non-interest  ^bearing 

(b)  Non^ollateraiized 

(c)  Self-dealing"       .       ,   *  ^ 
;,^)  to  whonr»  were  the  Joans  tnade 

ii^^    ^  (2VM:elationships  involved  ^ 

s/'lilbrtgages  Receivable 

(a)  S^on|LrfMr|Sages/^ inadequate  interest,  self^jealing, j  ihade^quate  / 
collateralTrelatipnjhip^lnvolved  ■  _   ^   -  ^ 


7,  Transactions" 


l^eri  Related  Parties  (self-dealing) 


8. 


(a)  Where  pratiooship  is  referred  to  in  ^ny  schedule  or  question  appearing 
in  the 'report,' or  discovered  during  ti^cojufs^f^f  iruiestigatioh  it  meansf 

(1)  The  creator,  substantial  contril^W|offic^,*djreQtor,  or  trustee,of 
the  organization  and  relatives^V^.^blooof  or;  marriage  of  such 
persons  ^ '  ^  ^ 

(2)  Business  or  nonprofit  ventures  controlled,  indirectly  or  directly,  by 
'\-aLnyohe  listed  in  (t)  above 

^  (3)^  Employees  of  ^^yone  JistedM^^^^^       (2)  above  ^     /  • 

(b)  Where -<any  of  above- felationsh||M^      note  schedule,  riame,  type  of 
relationship,  and  full  detaH^fM^|ran^ 

Work^of  Art  ^ 
(a)  Inquiries  should  be  niade  intojifie  followingV  ' 

(1)  Descriptioo,  title,  artist,  and  date  acquired 

(2)  lYidicSte  jhow  acquired  (gift  or  purchase)  arffi  value  at  date  of 
acquisitifin  by  organization.  If  purcl^d,  give  vendor's  name  and 
relationship  (See  General  Instruction  1) 

(3)  Institution^  or  gallery  where  exhibited  and  portion^ pf  year  art 
object  was  on  exhibitjon  * 

(4)  .Name  and  address  of  person  in  possession  of  these  ^rt  objecte^ 


-"lltkin  they  are  not  on-exhibition 

(5)  Current  market  value 

(6)  Insurance  coverage  for  fire  and  theft 


^SUfSlnsu  ranee 


i(a)  Inquiries  should  be  made  intdt  the 


iER!c;# 


Mm. 


■4 


3: 


»    (1)  fime  of  insured,  insurance  company,  policy  number,  date  issued, 
^  Jyqe  of  poficy,  face  amour} t,  annual  premium,  and  by  whom  paid 

(2)  When  and.  how  policy  was  acquired  by  the  organization  and  temfis 
l^of  acquisition  '  J 

(3)  Name  orbeneficiary  and  if  designation  is  ir-revoc&ble 

*(4)  .Amount  of  loans  outstanding  against  policy  and  cash  surrender  value 
-at  report  date 

(5)\  Description  of  interest  of  others  in  policy  including  the  right  to 
'  ^assign,  borrow,  or  oflierwise  deal  with  the  policy 

10.  .Disposition  of  Assets  by  Foundation 

(a)  Was  fair  market  value  received,  arms  length 

(b)  Disposition  includes  an  exchange 

11.  Worthless  As^* 

12.  Loaris,  Notes,  Mortgages  Payable,  Accounts  Payable 

(a)  Type  of  payable 

(b)  Creditor's'name,  address,  and  relationship  to  the  organization  ; 

(c)  Amount  and  date  of  original  liability,  current  balance  and  amount  in 
arrears  (if  any)  ^  .   -  ' 

(d)  Details  of  interest  rate,  annual  required  amortization  and  maturity  date 

(e)  Description  of  collateral  or  security 

(f)  How  and  why  liability  originated 

(g)  Use  to  which  borrowed  funds  were  applied 

'T3.  Non-Permissible  Grants 

(a)r  Check  creating  instrument  ^ 

14.  Rfcal  Estate 

(a)  Market  Value 

(1)  Asset  description  and  location 

(2)  Date  acquired  and  acquisition  cost  (purchase  price  or  donated 
value)  to  the  organization;  if  ac^juired  by  purchase,  relationship  of 
seller  to  the'orgamjiation  ^ 

(3)  Current  ^market  value,  total  of  all  mortgages  and  liens  against 
.  /    '   property,  fire  and  liability  coverage 

„  (4)  On  rental  properties  indicate  percentage  of  building  occupied  by 

(a)  Organization 

(b)  Related  parties 

(c)  Others 
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*  (5)  If  any  part  of  these  premises  is  occupied  by  'the  dogpr,  creator  Ojr 

related  parties^  an  annual  rent  roll  should  be  submitted  showing 
'    "  ^  details  of  all  rental  unit^,  including  units  for  which  no  rent  is 

charged  '        '  '  . 

(6)  A  statement  as  to  wjiether  these  properties  are  exempted  frorp 
'   ,        -     payment  of  real  estate  taxes:  if  not,  explain 

15.  Compensation  (reasonable  or  unreasonable) 

1^.  Other  Assets  (if  unspecified)  »  ' 

17.  Interlocking  Directorates 

18.  Where<--grants  are  made  to  or  foe  individuals,  inquiries  may  be  made  into 
method  of  choosing  recipient,  conditions  attached  and  results  obtained. 

19.  Possible  Violations  Under  IRC  §§4941-4945 
2ib.  Excessive  Expenses '  '  ' 

21.  Security  Losses  *  -  ' 

(a)  Realized  ^ 

i 

(b)  Unrealized 

'     22.  Closely  Hei'd  Stock        _  .  .  ^ 

(a)  Sales  .  ' 

(bf  Percent  of  ownership ^by  organization     .  ^ 

(c)  Who  votes  the  stock  '  ^ 

(d)  Income^yifeld 

%)  Other     /  '    ,  ^ 

In  conclusion,  the  lack  of  activity  on  the  part  a  number  of  states  coupled 
with  serious  abuses  in  the  ^reas  of  excessive  fee'i,  self-dealing,  and  improper 
_^dimni5Ltration_indicates  a  need  for  further  involvement  by  many,  itate  attorneys 
general  if  the  public's  charitable  dollars  are  to  be  fuNy  protected  and  utilized. 
Additionally,  in  those -Elates  actively  involved  in  sUch  regulation,  there  is  a  need  ft)r 
more  information  from  the  charitable  trtjst  and  foundation  community  in  order  that 
Ihe  most  effective  and  meaningful  regulation  can  be  achieved.       ^    .  ^ 

'  The  Feasibility  of  Uniform  Charitable  Trust  and  Foundation  Legislation 

V'  The'  movement  toward  reform  legislation  designed  to  cure  Ae  deficiencies jn 

t  charitable  trust  enforcement  in  this  country  apparently  began  wi*  the  publication 
il..  •  ^TfProfessor  Austin  Wakeman  Scott's, definitive,  work  on  trusts, which  indicated  the 
need  for  sUte  supervision  and  regulation  of  charitable  trusts  and  foundations.  It  was 
'4..  Professor  Scott's  conclusion  that  while  the  respective  state  attorneys  general  were 
i^j^.'  widely  acknowledged  to  possess  the  power  to  enforce  charitable  trusts,  they  lacked, 
without  exceptibn,  the  necessary  information  to  fulfill  theirlciuties. 
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Professor  Scott's  exposition  of  the  problem  led  to  the  adoption  in  1943  in  the 
state  of  New  Hampshire  of  this  country's  first  registration  and  reporting  statute. 
(N.H.  Laws  of  1943,  Ch.  181-.)  In  the  decade  that  followed,  four  states  enacted 
statutes  patterned  after  the  New  Hampshire  legislation.  The  first  of  these  was  Rhode 
^Island  in  1950,  followed  by  Ohio,  South  Carolina,  and  Massachusetts  in  1953,"*^ 

In  1954  the  National  Conference  of  Commissioners  on  Uniform  State  L^ws 
approved  a  model  registration  and  reporting  act  entitled  the  "Unform  Supervision  of 
Trustees  for  Charitable^'Purposes  Act."^^  This  model  act  was  based  substantially  on 
earlief  state  .legislation  and,  as  is  state.d  in  the  prefatory  note,  was  designed  to 
acconfiplish  the  following:  ' 

(1)  It  requires  trustees  and  others  holding  funds  for  charitable  purposes  to 
report  the  existence  of  the  trust  relationship  to  the  Attorney  General  and  to 
nfiake  subsequent  periodic  reports  to  him.  *  ^ 

(2)  The  nature  and  frequency  of  .the^  administrative  report  is  left  to  the 
rule-making  powers  of  the  Attorney  General  who  also  has  the  right,  for  good 
cause,  to  suspend  reporting  when  the  public  interest  does  not  require  it. 

(3)  Gifts  to  charitable^' corporations,  not  restricted  as  to  purpose,  as  well  as 
gifts  to  religious,  educational,  and  hospital  charitable  corporations,  and  to 
state  agencies  are  exempted.       ^  ^ 

(4)  jThe  Attorney  General  is  given  appropriate  investigatmg,  discovery^  and 
enforcement  powers.  V  '  '  • 

,      ?     •  \ 

Initially,  the  model  legislati&n  was  objected  to  on  the  grounds  that  (1)  it  is 
unnecessary  (all  trustees  or  the  vast  majority  of  them  are  honest),  (2)  it  will  cause 
an  unnecessary  burden  and  hardship  on  the  trustees,  many  of  whom^^rve  without 
cornpensation,  (3)  trie  filing  of  audits *and  reports  i^  an  expensive  procedure  and  will 
result  in, wasting  the  assets  of  the  estate,  and  (4)  interference  by  government  in  the 
administration  of  private  funds  will  deter  potential  donors.'*^"* 

Most  state  authorities,  however,  have  adopted  the  approach  of  Professor  Karst 
toward  model  legislation.  He  states: 

A  number  of  accomplishments  may  be  chalked  up  for  the  reporting  ^^ws. 
Probably  their  most  important  effect  has  been  fh^  awakening  of  ''dormant" 
trusts  whicl^  had  been  inactive  before  the  reporting  statutes  went  into  effect. 
The  mere  existence  of  the  requiiement,  that  a  report  be  made  to  an  official 
apparently  has  had  a  galvanic  effect^  on  a  number  of  honest  but  inactive  ^ 
•  trustees,. . . 

Another  achievement  claimed  for  the  legislativp  schemes  is  that  their  very 
existence  has  caused  trustees  to  be  scrupulous  in  their  dealings,  and  thus  has 
saved  some  charities  from  losses . . . 

So  the  reporting  laws  are  a  beginning;  the  great  majority  of  states  whifh  do 
not  have  any  such  legislation  would  do  well  to*  copy  the  few  which  do  . . . 


'  information  into  the  hands  of  public  officials^ ^  information  to  which  any 
^  private-trust  ben'eficiary  would  clearly  be  entitled.  These  suggestions  do  no 
"   more  than  to  substitute  a  flesh-and-blood  o:|^ial,  for  "the  public'',  the 


\ .  indefinite  beneficiary  of  charity.' 
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Although  severa"!  writers  including  KarsLhave  advocated'*'.  .  .  the  Establishment  of  a 
new  agency  on  the  state Jpel  to  bear  primary  responsibility  for  supervising  private 
charities  and  for  administering  the  various  state  controls  over  their  operation,"  most 
commentators  haye  thought  tjiat  the  state  attorneys  general,  with  the  aid  of  a  ^ 
registration  and  reporting  statute  like  the  Uniform  Act,  are  adequate  to  perform  the 
task.'*%  (See  page  2726  for  .statistics  and  comments  on  the  participation  of  the 
various  state  attorneys  general  in  the  regulatory  fWction.) 

There  are  nine  basic  features  m  the  Uniform  Act.  Two  of  these,  the  definition 
and  exemption  secTmfis,  e$lablish  the  scope  of  the  act.  The  essential  substantive 
provisions  of  the  act  are  contained  in  the  registration  and  i^eporting  sections  which 
prescribe  the  duties  of  trustees  of  charitable  trusts.  The  powers  of  the  attorney 
general  are  enumerated  in  the  sections  that  grant  him  rule-making,  subpoena,  and 
enforcement  powers.  Tte>cre  are  also  two  sections  designed  to  give  the  attorney 
general  information  concerning  the  creation  of  charitable  trusts.  Additionally,  there 
IS  one  section  which  provides  that  the  information  filed  with  the  attorney  general 
shall  be  open  to  public  inspection. 

In  the  pages  that  follow,  the  main,  provisions  of  the  registration  and  reporting 
statutes  in  four  of  the  states  that  have  been  active  in  the  enforcement  of  charitable 
-  -  trusts  will  be  compared  and  coatrasted  with  the  provisions  of  the  Uniform  Act 
Three  of  these  slates,  California,  Illinois,  and  New  York,  have  adopted  legislation 
patterned  substantially  after*  the  Uniform  Act.  The  legislation  in  the  fourth  slate, 
Ohio,  with  the  exception  of  style,  is  also  similar  io  the  Uniform  Act. 

Section  1  of  the  Uniform  Act  provides  that  the  . .  act  applies  to  all  trustees 
holding  property  for  charitable  purposes  over  which  jthe  state  or]  the  Attorney 
General  has  enforcement  or  supervisory  powers."  The  purpose  of  this  section  was  to 
limit  the  scope  of  that  act  to  those  charitable  trusts  over  which  the  attorneys 
general  had  enforcement  or  supervisory  powers  prior  to  the  adoption  of  the  act.  Of 
the  four  slates,  only  California,  where  the  Uniform  Act  was  adopted  practically 
verbatim,  and  New  Yofk,  have  similar  clauses.  Cal.  Govt.  Code  §12581  (West 
1959^);  N.Y.  Est.,  Powers  and  Trusts'Law  §8.1-4(a)(1)  (McKinney  1966). 

Section*  2  of  the  Uniform  Act,  which  defines  the  word  "trustee"  for  the  purposes 
ot  the  act,  has  caused  manv  problems  of  cof/erage.  * 

Clause  (b)  of  section  2^  which  seems  to  provide  an  exemption  for  corporations 
accepting  property  to  beyused  for  their  own  general  purposes  has  given  the  most 
difficflffty,  since  the  word  "trust"  is  not  used  to  describe  the  nature  of  the 
ownership  of  property  as  it  is  in  clauses  (a)  and-^c). 

»  SECTION  2.  [Definition  of  Trustees]  "Trustees"  means  (a)  any  individual, 

group  of  individuals,  corporation,  or  other  legal  entity  holding  property  in 
trust  pursuant  to  any  charitable  trust,  (b)  any  corporation  which  has  accepted 
p  roperty  to  be  used  for  a  particular  charitable  corporate  purpose  as 
distinguished  from  the  general  purposes  of  the  corporation,  and  (c)  a  corpora- 
tion formed  for  the  administration  of  a  charitable  trust,  pursuant  to  the 
-  directions  of  the  settlor  or  at  the  instance  of  the  trustee. 

Marion  Fremont-Smith  in  commenting  on  this  section  stated: 

.. .  (Sjince  the  word  "trust"  is  not  used,  the  language  could  be  taken  Jo 
mean  that  it  includes  more  than  those  situations  where  a  donor  has  made  an 
absolute  gift  to  a  charitable  corporation  but  the  corporation  has  indicated  its 
intention  to  apply  the  funds  to  a  particular  purpose.  It  may  also  include  those 
instances  where  the  donor  has  expressed  in  prefatory  language  a  desire  to 
.  have  the  property  applied  to  a  particular  purpose;  in  this  case  the  corporation 
wOjUld  be  placed  in  the  anomalous  position  of  being  required  to  report  on  the 
disposition  of  the  funds  even  though  it  was  under  no  legal  obligation  to  ^pply 
thern  to  the  specific  purposes  and  would  otherwise  be  exempted  from  the 
*  ^    operation  of  the  act.  j  ^ 
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Further  difficulty  is  caused  by  the  fact  that  in  those  jurisdictions  in  whicji 
the  funds  of  charitable  corporations  have  been  construed  by  the  Courts  to  be  . 
,  held  "in  the  nature  of  a  trust**  or  to  be  "quasi-trusts/*  it  is  impossiUTe  to  deter- 
mine whether  the  language  of  clauses  (a)  and  (c)  would  require  reporting  by  all 
charitable  corporations  not  specifically  exempted  as  being  for  educational,  re- 
ligious, or  hospital  purposes.  Furthermore,  when  trustees  of  a  charitable  trust-* 
,  subsequently  receive  court  permission  to  inoiorporat'e,  a  question  arises  as  to. 

whether  they  are  then  holding  their  property  in  trust  Within  the  meaning  of  the 
•  act.      *  \ 

Section  2(b)  has  also  been  criticized  for  perpetuating  the  view  that  a  distinctipn 
should  be  made  between  the  duties  of  directors  of  charitable  corporations  and  the 
duties  of  trustees  of  charitable  trusts  despite  the  fapt  that  this  distinction  is  based 
on  form  rather  than  substance:  "The  present  statutoryVequirements  are  obviously  a 
^f^eat  improvement  over  the  condition  of  nearly  complete  official  ignorance  which, 
formerly  prevailed.  Yet  there  remains  a  serious  gap  in  the  coverage  of  several  of  the 
enacted  schemes  which  fait  to  require  registration  or  reporting  of  charitable 
corporations.  On  prijiciple,  such  an  exception  is  absurd/*^^ 
\  Califorrjia  recognized  such  weaknesses  in  ^e  wording  of  section  2  of  the 
,  Uniform  Act  and  amended  its  sutute  in  1959  to  *apply  to  7..,  all  charitable 
corporations  and  trustees  holding  property  for  charitabl^  purposes,"  Cal.  Govt. 
Code,  §12581  (West  1959).  A  section  vi^ich  was  added  at  that  time  defined  a 
charitable  corporation  as  "...  any  nonprofit  corporation  organized  under. the  laws 
of  this  State'  for  charitable  or  eleemgsynary  purposes  and  any  similar  foreign 
corporation  doing  business  or  holding  property  in  this  State  for  such  purpose."  Cal. 
Govt.  Code,  §12582,1  (West  19^9). 

In  Illinois  where  a  modified  version  of  the  Uniform  Act  has.afeo  been  adopted^ 
"the  statute  was  amended  in  1963  so  that  tfie  term  "trustee**  was  defined  as  "... 
any  individual,  group  of  individuals,  corporation  or  other  ^legal  entity  holding 
property  for  any  charitable  purpose."  III.  Rev.  Stat.,  Ch.  14  §53.  The  lllinois^act  Is 
somewhat  ynusual  in  that  it  is  made  applicable  only  to  trustees  "...  holding 
property  of  value  in  excess  of  $4,000-.^     III.  Rev.  Stat.,  Ch.  14  §52  (1961). 

New  York's  legislation  defines  "trustee"  to  mean  ". ..  ariy  individual,  group  of 
Individuals,  corporation  or  other  legal  entity  holding  and  administering  property  for 
charitable  purposes."  U.Y.  Est.  Powers  &  Trusts  Law,  §8-1. 4(a)  (McKinney  1966). 

The  Ohio-  statute  defines  a  "charitable  trust"  as  ". . .  any  fiduciary  relationship 
with  respect  to  property  arising  as  a  result  of  a  manifestation  of  intention  to  create 
it,  and  subjecting  the  partnership,  corporation,  person,  or  association  of  persons  by 
-  whom  the  property  is  held  to  equitable  duties  to  deal  with  the  property  for  any 
charitable,  religious  or  educational  purpose."  Ohio  Rev.  Code  Ann.,  §109.23  (1953 
as-^amended).  A  bill  proposed  in  the  Ohio  General  Assembly  would  amend  this 
definition  ^/ollowS:  ,  ' 

...  (b)  "Charitable  Trust"  includes  the  flfJucjary  relationship,  the  entity 
serving  the  trustee,  the  status  as  trustee,  -the  corpus  of  such  trust,  or  a 
combination  of  any  or  all  of  such  nneanings,  regardless  of  the  primary  meaning 
of  any  use  of  the  term,  that  is  necessary  in  any  circumstance^  'to  effect  the 
purposes  of  such  sections. 

(c)  An  executor,  administrator,  guardian,  or  other  conservator  of  the  estate 
of  a  decedent,  incompetent,  or  other  similarly  protected  person  is,  when 
[     holding  assets  Jn  which  a  charitable  trust  has  a  vested  or  contingent  interest 
^    anff  to  the  extent  1hat  such*  sections  are  not  clearly  inapplicable,  to  be 
'     considered  a  fiduciary  of  a  charitable  trust.  -  *  ' 

] .  (d)  The  fact  that  any  person  sought  to  be  charged*with  fiduciary  duties  is 
,    a  corporation,  association,  foundation,  or««ny  other  type  of  organiz^ition  that 
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has,  undef  judicial  decisions  or  other  statutes,  been  distinguished  from  a 
chantabic  trust  does  not  provide  a  presumption  against  its  being  a  charitable 
trust  as  defined  in  this  section. 

This  proposed  Ohio  legislation  also  eliminates  the  last  two  sentences  of  §  109.23  of 
the  Ohio  Revised  Code,  which  provides  exemptions  for  trusts  that  have  not  yet  become 
.  .  vested *in  use  or  erijoyment . .  /'  and  for  . .  charitable,  religious  and  educational 
institutions*  holding  funds  in  trust  or  otherwise  exclusively  for  their  own  purposes.*' 
The  bill  would  also  eliminate  the  exemption  . .  to  institutions  created  and 
operated'  as  agencies  of  the  state  government  or  any  political  subdivision  thereof." 
The  first  tvy«)  eliminated  exemptions  of  the  present  §109.23  have  been  criticized  a^s 
,  providing'  "for  an  exemption  from  the^  Act  which  could  be  read  as  practically 
coextensive  with  the  definFtion  )lself.'*^^x 

Section  3  of  the  Uniform  Act  provides  for  exclusions  from  the  terms  of  the  aot 
and  reads  as  follows: 

Section  i.  [E\cluslOns  from -the  Act.]  This  act  does  not  apply  to  the 
♦United  States,  any  state  territory,  or  possession  of  the  United  States,  the 
District  of  Columbia,  the  Commonwea(th  of  Puerto  Rico,  or  to  any  of  their 
agencies  or  governmental  subdivisions,  ip  an  Officer  of  a  religious  organization 
who  holds  property  for  religious  purposes,  or  to  a  charitable  corporation 
organized  and  operated  primarily  for  edOcational,  religious,  or  hospital 
purposes. 

One  of  the  major  problems  faced  by  the  drafters  of  the  Uniform  Act  was  defining 
the  ^organizations  that  would  fall  with^rf'  the  scope  of  the  act.  Largely  for  the 
purpose  of  overcoming  political  opposition,  the  final  draft  excluded  religious, 
educational  and  hospital  Institutlons.so 

.  Ohio,  which  has  already  been  discussed  as  to  existing  and  proposed^ legislation, 
California,  New  York,  and  Illinois  all  have  statutes  which  contain  exclusion  clauses 
similar  to  section  3  of  the  Uniform  Act.  The  California  ^ci  also  exempts  cemetery 
corporations.  Cal.  Govt.  Code,  §12583  (West  1959).  The  New  York  act  extends  its 
exemption  to  . .  fraternal,  patriotic,  veterans,  volunteer  firemen,  social  or  alumni 
organizations  and  historical  societies  chartered  by  the  NfiwYork  state  board  of 
regenjts/'  N.Y.  Est.,  Powers  and 'Trusts  Law,  §8-t4^a)(6).  (McKinney  1966).  The 
New  York  act  also  exempts  . .  any  ,trust  in  which  and  so  long  as*.the  charitable 
Interest  is  deferred  or  contingent."  N.Y.  Est.,  Powers  &  Trusts  Law  §8-1.4(a)(8V 
(M{;Kinney  1966).  The  Illinois  act  e/empts  cemeteries  and  homes  for  the  aged.  III. 
Rev:  Stat.,  Ch.  14  §54  (1961).  .  ^     f    ,  \ 

The  wisdo(3i  of  the  mclusion  of  some  or  all  of  these  exclusions  in  virtually  all 
registration  and  reporting  statutes  has  been  widely  criticized.^         ^  « 

Seption  4  of  the  ^Uniform  Act,* pertaining  |o  the  establishment  pf  a  register *of 
trustees,  is  one  of  the  principal  substantive  sections  2(hd  reads  as  follows: 

SECTION^  4.  [-Register  of  Charities.]  The  Attorney»General  shall  e*stablish 
and  maintain  a  register  of  trustees'  subject  to  this  act  and  of  the  particular 
« trust  or  other  relatioltship  under  which  they  hold  property  for  char>itable 
purposes-  and,  ^ofliat  end;  shall  conduct  whatever  investigation  is  necessary, 
^     and  shall  obtainfrom^,p4Jblic  records,  tcourt  officers,  taxing  aOthorlties, 
trustees,  anc^  Other  sC|J/ces,  whatever  information,  copies  of  Instruments, 
reports  and  fecords  are'f}«cded  for  the  establishment  and  maintenance  of  the 
■  ...register.  . 

California,  Illinois,  and  NewrYcyk  each  have  sections  In  their  statutes  that  are 
substantially  identical  to'thls^^ton  of  the  Uniform  Act.  Cal.  Govt.  Code,  §12584 
(West»19S9);  III.  Rev.'St^t^  Ch.  14  §55  (1961);  N.Y.  Est.,  Powers  and  Trusts  Law, 
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,§.8rT,^(c)  tMckjnney  1966).,  The  Ohio  statute  contains  a  section  which  provides 
tfji^i^*%  ^,,.the  attorney  general  shall  prepare  and  maintain  a  register  of  all  charitable 
'^]^sfe;cstab!fshed  as  active  in  this  state.*'  Ohio  Rev.  Code  Ann.  .§109.26  (19^53  as 

;*r^.Sec]^^  S  of  the  Uniform  Act  imposes  a  duty  on  every  trustee  subject  to  the  act 
MtqITileJa  copy  of  the  trust  instrument  with  the  attorney  general:        .  ; 

SECTION  5.  \Fi\ing  Copies  of  Instruments,]  Every  trustee  subject  to  this 
fe^n^^^  received  property  for  charitable  purposes  shall  fife  with  the 

|t,rAti6rney  General,  withiji  ^six  months  after  any  part  of  the  incon^e  or  principal 
i$  authorized  or  required  to  be  applied  to  a  charitabie  purpose,  a  copy  of  the 
£v  .(nstrurpent  providing  for  his  title,  powers  or  dt^es.  If  any  part  ot  the  income 
^S^  Or  prhdpBl  is  au^orized  or  required  to  be  appried  to  a  charitable  purpose  at 
I^J^V^he  time  this  act  takes  effect,  the  filing  shall  be  made  within  six  months 
ilr.y'  fthereafter,  , 

?,!^7'The  New  York  statute  contains  a  section  that  is  substantially  identical  to  this 
l^^lfi^  jn^  Powers  and  Trusts  Law,  §8-1 .4(d)  (McKinney  1966).  The 
:^Giljf<xnja  sta  is  similar*  but  it  has  been  broadened  to  include  "...  every 
^jllflta^  Corporation  and  ^trustee."  Also,  the  words  .  .articles  of  incorporation 
l|Pfl,pl^ipr  instrument"  appear  io^?.place  of  the  word  "instrument."  Cal  Govt.  Code; 
^§|i5|5 J[\ycst  1959),  The  corresponding  section  of  the  Illinois  statute  is  similar  but 
^the^^Jtqrds  • .  trust  agreement,  articles  of  incorporation  or  other  written 
Mn^ume^^  have  been  substituted  forihe-^vord  "instrument."  The  Illinois  act  also' 
^^quires"  that  trustees  holding  property  for  charitable  purposes  withouf  a  written 
P^oMyij?Rn^t  file  a  statement  with  the  attorney  general.  In  addition,  the  Illinois 
pswiSite/ exempts  banks  and  trust  companies;from  the  registration  section.  Illinois 
$tat.,  ,Ch.  14  §56  (1961).  TheK)hio  statute  contains  no  similar  section 
ll^qylifng^the  filing  of  a  copy  pf  the  trust  instrument  but  proposed  legislation 
#J^jov?i<ies  that  all  charitable  trusts  be  registered  within  six  months  after  the  effective 


^&te  of  the  section  orVithin  six  moQths  after  the  creation  of  the  trusty 
^^^.Spction  6r  of  the  Uniform  Act  requires  every  trustee  subject  to  the  act  to  file 
^j^^lqdic  written  reports  with  the  attorney  ^enel^al: 

;  :5,ECTI0N  6.  [Filing  of  Periodic  Reports.  ]  " 

(a)  Except  as  otherwise  ()rovided,  ever^  trustee  subject  to  this  act  shall,  in 
^*  ^addttion  to  filing  copies  of  the  UDStruments  previously  reqqired,  file  with  the 
,A|torney  General  periodic  written  reports,  under  oath,  setting  forth  informa*, 
tibh  as  to  Ihe  nature'^  of  the  assets^held  for 'charitable  "purposes  and  the 
administration  thereof  by  the  trustee,  in  accordance  with  rules  and  regulations 
0f  the  Attorney  General.  -  * 


The  section  further  provides  the  attorney  general  with 'extensive  rule-making  power 
Jn;  Inspect  to  the  manner  in  which  such  reports  are  reQeived.  n\ 

;  .  (b)  The  Attorney  General  shall'make  rules  and  regulations  ^s  to  the 'time 
^l.  Tor  filing  reports,  the  contents  thereof,  and  the  manner  of  executing  and  filing 
jI.  ..  themv>, 

J.Pafagraph  (b)  also  permits  the  attorney  general  to  suspend  the  filing  of  reports  in 
l^jcertain  situations  if  he  feels  the  interests  of  the  beneficiaries  wifl  be  se.rved. 
;.^,5aragraph*(cy  permits  the  'filing  of  an  account  in  some  situations  in  place  of  the^ 
^.^periodic  report,  and  paragraph  (d)  requires  that  the  first  report  be  filed  not  later 
thaij)  on^e^^  after  any  part  of  the  income  or  pi-incipal  is  authorized  or 

-t;ecjuired||dbe  a        to  a  charitatile  purpose." 

The  cHiforriia  and  New  York  statutes  are  substantially  .identical  to  this  portion 
•  of  the  Uniform;  Act;. Cal.  Govt  <k)de  §'12586  (West  .1959);  N.Y.  Est,  Rowers  & 
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Trusts  Law  §  8-1.4(f)-(h)  (McKinney  T966).  The  Illinois  statute  is  also  identical 'm 
all  material  respects  but  it  contains  an  exemption  with  regard  to  pending  litigation: 
(e)  The  periodic  reporting  provisions  of  this  Act  do  not  apply  to  any  trustee  of  a 
tr^st  which  is  the  subject  matter 'of  an  adversary  proceeding  pending  in  court  of 
competent  jurisdiction  in  this  State  . .     Ul.  Rev.  Stat.,  Ch.  14  §57(e)  (1961). 

The  Ohio  statute  does  not  contain  a  section  patterned  after  the  Unifoi^m  Act, 
but  section  109.27  of  the  Ohio  Revised  Code  grants  to  the  attorney  general  the 
power  to  make  "...  such  rules  and  regulations...  as  he  may  deem  necessary  to 
secure  records  and  other  information  for  the  operations  of  the  register  of  charitable 
trusts.'*  Also,  section  109.31  requires  all  charitable  trusts  to  make  biennial  reports, 
unless  otherwise  directed,  to  the  attorney  general.  The  proposed  Ohio  legislation 
would  require  annual  reports  or  complete  copies  of  all  annual  federal  returns 
required  to  be  filed  by  the  trust  with  the  Internal  Revenue  Service.  This  proposed 
legislation  also  provides  for  an  e^^emptiofi  /rom  filing  for  any  taxable  year  in  which 
the  trust  has  gross  receipts  of  less  than  $5,000. 

Section  7  of  the  Uniforjp  Act  provides  that  'It] he  Attorney  General  may  make 
additional  rules  arid  regulations  necessary  for  the  administration  of  this  Act."  This 
section  was  apparently  designed  to:  make  clear  that  the  attorney  general's 
rule-maWng  poy/ers  were  not  limitednp  matters  pertaining  ;o  the  filing  of  periodic 
reports.  California  and  Illinois  have  similar  sections  but  New  Yoi^  and  Ohio  do  not. 
CaL  Govt.  Code  §12587  (West  1959);  III.  Rev.  Stat,;  Ch.  14  §58  (1961). 
Ohio's  proposed  legislation  corrects  this  by  providing  that  the  attorney  general  shall 
make  such  rules  and  regulations  as  are  necessary  to  administer  .the  act. 

Sections  8  and  9  of  the  Uniform  Act  give -the  attorney  general  broad  subpoena 
powers:' 

SECTION  8.  [Investigation,]  Ihe  Attorney  General  may  investigate 
transactions  and  relationships  of  trustees  subject  to  this  act  for  the  purpose  of 
determining  whether  the  property  held  for  charitable  purposes  is  properly 
administered.  He  may  require  any  agent,  trustee,  fiduciary,  beneficiary, 
institution,  association,  or  corporation,  or  other  person  to  appear, 'at  a  named 
time  and  place,'in  the  county  designated  by^the  Attorney  Gene;al/where  the 
person  resides  or  is  found,  to  give  information  under  oath  arid  to  produce 
books,  memoranda,  papers,  .documents  of  *title,  and  evidence  of  assets,  ^ 
liabilities,  receipts,  or  disbursements  in  the^possession  or  control  of  thcr 
persons , ordered  to  appear.  "  ; 

SECTION  9.  [Order  to  Attend]  When  the  ^Attorney  General  requires  the 
attendance  of  any  person,  as  prpvided  in  section  ^8,  jjf  shall  issue  an  qrdef 
setting  forth  the  time  when  and  the  place  v^iere  att^d|nce  is  re.quired  and 
•shall  cause  the  same  to  be  delivered  to  or  seat  by  re|is^red  mail  'tb  the 
person  at  least  14  days  .before  the  date  fixe3  for  attendance".  Such  order  shall 
have  the  same  iorhe  ^nd  e^^|^S  a  subpo(3ria,  and,  uporv^^ication  of  the 
Attorney  General,  obedience  to  v%  order  maV  bp^enforced^any  court  having 
jurisdiction  of  charitable  trusts  in  the  county  where  the^pejSon  receiving  it 
resides  or  is  found,  in  the  same  manner  as  though  the  notice??w'ere  a  subpoena. 
The  court,  after  hearing,  for  cause  on  an  application  of^ny  person  ag^-ieVed 
by  the  order,  shall  have  the  right  to  alter,  amend,  revise,  suspend  ot  postpone^  . 
air  or  any  part  of  its  provisions^  'r 

The  provisions  of  .the  California,  New  York,  and  Illinois  statutes  are  substantially 
identical  to  the  Uniform  Act  in  all'  material  respects.  CaL  Govt.  Code,  §§12588-9 
(West  1959);  N.Y.  Est.,  Powers  &  Trusts  Law,  §§8-1.4(i)-(k)  (McKinney  1966)i'lll. 
'  Rev,  Stat.,  Ch.  14  §§59-60  (1961).  The  Ohio  statute  is  notably  deficient  because  it 
does  not' provide  the  attorney  .  general  with  subpoena  powers.  Howev^r^  the 
proposed  legislation  would  .amend  existing  section  109.24  of  the^Ohio  Revised  Code 
*o  include  a  somewhat  limited  subpoena  power.  * 
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I^^Siecjcfon  10  of  the  Uniform  Act  provides  that  . .  subject  to  reasonable  rules  and 
gjfegurations  adopted  by  the  Attorney  General  the  register,  copies  of  instniments  and 
^uie  reports  filed  with  the  Attorney  General  shall  be  open  to  public  inspection."  The 
^gftlmp  statute  adopts  this  language  Verbatim. -1IL  Rev.  Stat.,  Ch.  14  §61  (I96l). 
Ilpve  .porresponding.  section  of  the  California  statute  is  practically  identical  ^but 
gl^itipnally  provides  that  the  .  Attorney  General  shall  withhold  from  public 
f taspection  any  instrxjment  so  filed  whose  content  is  not  exclusively  for  charitable 
$0p6se$j^*  Cal.  Govt.  Code^  §12590  (West  1959).  The  New  York  statute  permits 
||Uij6;  Attorney  General  to  withhold  from  public  inspection  reports  filed  with  other 
"J^goyemmental  agencies  required  by  law  to  be  kept  confidential.  N.Y.  Est^  Powers  & 
UfusXs  Law,  §8-1.4(1)  (McKinney  1966).  The  Ohio  statute  permits  public  inspection 
. .  for  such  legitimate  purposes  as  the  attorney  general  may  determirfe;  provided, 
Mdwever,  that  any  investigation  of  a  charitable  trust  shall  not  be  open  to  public 
llnspcfctlon."  Ohio  Rev.  Code  AnnV  §t09.28  (1953  as  amended). 

Section  11  of.  thej^^^Ohiform  Act  pertains  to  \h6  enforcement  powers  of  tfie 
^%torney  general  and  reads  as  follows: 

^^1^'  SECTION  J 1.  [Powers  of  Attorney  General  and  Courts,]  The  Attorney 
1^  General  may /institute  appropriate  proceedings  to  secure  compliance  with  this  > 
l,'.^Jict  and  to  secure  the  proper  administration  of  any  trust  or  other  relationship, 
'^f5tp  >vhich  this  act  applies.  The  powers  and  duties  of  the  Attorney  General 
^  providc^  m  this  act  are  in  addition  to  his  existing  powers  and  duties.  Nothing 
|n  M  tjils  act  shall  impair  or  restrij;t  die  jurisdiction  of  any  court  with  respect  to 
p?^any;ot^the  matters  covered  by  it.  *     >     -  ^ 


^his  Mction  presea/es  ,what6ver  common  law  or  statutory  powers  and  duties  the 
|>8^ttprpey  General  possessed  prior  to  die  adoption  of  die  act  California,  New  York, 
i^ahtfiJIHhois  all  have  substantially  identical  provisions.  Cal.  Govt.  Code  §12591  (West 
|p9»);  N;Y.  Est,  Powers  &  Trusts  Law,  §8-i;4(m)  (McKinney  1966);  . IlL  Rev.  StaJ.; 
!.^^Tt4^^  §62  (1961)1  The  existing  Ohio  statute  grants^to  die  attorney  general  similar 
:*^enlt9rcement  powers  by  providing  diat  "[t]he  attorney  general  shall  institute. and 
tjprqswuje  a  proper  action  to  enforce  the  performance  of  any  Charitable  trust,  and  to 
|Nr;^tfaIf»  the  abuse  thereof  whenever  he -deems  such  action  advisable  Ohio  Rev^ 
|iCode  Ann.  §109.24  (1953  as  amended).  This  section,  however,  does  npt  contain 
naijguage  to  the  effect  that  the  powers  and  duties  of  the  attorney  general  provided  . 
pnJ'tHis  ac^  are  in  addition  to  his  existing  powers  and  duties.  Section  109.26  of  the 
||5hio  Revised  Code  does  state  that  "[i]n  addition  to  all 'his  common  law  and 
|statutory^ powers,  fhe  attorney  general  shall  prepare  arid  maintain  a.register  of  all 
^^aritable  trusts..  However,  this  language  is  sujbj^ct  to  the  interpretation  that  it 
^applies  only  to  the  preparation  of  the  register  and  is  not  a  recoghition  of  the 
attorney  general's  common  law  powers  with  respect  to  charitable  trusts  in, general, 
i^js  ambiguity  would  be 'cured  by  the  proposed  Ohio  legislation,  which  would 
gamehd  sectien  109.24  to  state  diat  the  powers  of  the  attorney  generah under  the 
flntire  charitable  trust  section  ..  shall  be  in  addition  to  and  n^in  limitation  of 
f,fiiS;powers  held  at  common  law.**  .  . 

^-"..  Similar  to  California  and  New  York,  the  bhfo5tatute  provides ^that  the  attorney 
^.general  is  a  necessary  party  to Jiif  charitable  trust  proceedings,  Ohio  Rev.  Code  Ann. 
r;§109,.25  (1953f  as  amended);  Cal.  Govt  Code  81259V  (West  1959);  N.Y.  Est, 
^;jPowers^i&  Trusty  law  §8-1.4{<n)  (McKinney^  1966).  Illinois  does  not  have  such  a 
^ctibn.'^^is  is  ah  important  and  necessary  provision  which  should  be  made  a  part 
koflany  uniforni  l^lslation.  ,  } 

Notificatio|i  to  the  attorney  general  vjrhenever  application  to  the  courts  is 
Jinade  is  esser^iial  if  the  public  interest  i^  to  be  represented.  If  an  annual  or 
.0ytrierirfial  acccj^nting  is  made  to  the  attortiey  general,  he  can  merely  examine^ 
Srv  4'^?  ^^^^''^^^1?^^  the  trust  to  determin^  whether^ or  not  he  will  initiate  any 
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action.  But  the  public  interest  maybe  seriously  jeopardized  when  property  is 
bought  or  sold'  or  put  to  uses  other  than  those  specified  in  the  trust 
Instrument.  It  will  be  of  little.use  to  the  public  for  the  attorney  generaljto 
learn  of  these  facts.after  the  event  in  a  regular  periodic  accounting.s2 

Jection  12  of  the  Uniform  Act  states  simply  that  the  '\  . .  act  shall  apply. 
re'g2nS^s  .of  any  corTtrary  provision  of  any  instrument.**  New  York,  California,  and 
lllinoishave  adopted  such  a  provision.  N.Y.  Est.,  Powers  Sc  Trusts  Law,  §8-1 .4(n) 
(McKinneyNJ966);  ai.  Govt.  Code  §12592  (West  1959);  III.  Rev.  Sut.,  Ch  14  §62 
(1961).  Onlysthe  Ohio  statute  fails  to  carry  a  similar  provision.  The  proposed 
legislation  fails  ra^emedy  this  deficiency. 

Sections  13  ancK  14  of^ie  act  are  designed  to  give  the  attorney  general  informa- 
tiofV  about  the  creation  of  charitable  (i^tj^.  These  sections  read  as  follows: 

SECTION  ISA  [Custodians^ to^k^Fpish  Copies  of^  Instruments,]  The 
custodian  of  the  nxords  of  a  £guft|^ving  jurisdiction  gf  pftrb^te  matters  or 
of  charitable  trusts  shall  furnim  sudtt^ropies  of  j}a<5^rs,  records  and  files  of  his 
office  relating  to  the  subject  of^thif^cf  as  ftte^^Utefney  General  requires. 

SECTION  14.  Waties-^f  Tax  Authorities^  Every  officer,  ageney,  board  or 
\       commission  of  thi^state  receiving  applications  for  exemption  from  taxation  of 
any  charitable  tr{ist  or  similar  relationship  in  which  the  trustee  is  subject  to 
this  act  shal^<mnually  file  with  the.  Attorney  General    list  of  all  applications 
eceived  jiwfing  the  yeaij.  \ 

The  Illinois  act  omits  both  of  these  ^sections.  New  York  omits  section  13. 
California  and  Ohio  have  statutory  provi^ons  similar  to  section  13.  Cal.  Govf.  Code, 
§12593  (West  1959);  Ohio  Rev.  Code  Ann.  §§109.29-30  (1953  as  amended). 
Section  109.3Q  of  the  Ohio  Revised  Code  expressly  requires  that  notice  be  given  to 
the  attorney  general  after  the  probate  of  a  will  which  purports  to  create  a  charitable 
trust.  Only  California  and  New  York  have  statutory  provisions  similar  to  section  14 
of  the  Uniform  Act.  Cal.  Govt.  Code,  §12594  (West  1959);  N.Y.  Est,  Powers  & 
Trusts,  §8-1.4(o)  (McKinney  1966).     .  1' 

ThQ  Uniform  Act  fails  to  consider  the  question  of  how  the  costs  of  administering 
the  act  will  be»paid.  It  is  assumed  that  the  commissioners  intended  the  cSsts  to  be 
borne  by  the  attorneys  general.  Only  the  New  York  Statute  solves  this  problem  by 
providing  for  filing  fees.  N.Y.  Est.,  Powers  &  Trusts  Law,  §8-1 .4(p)  (McKinney 
1966).  These  fees  are  scheduled  according  to  the  net  worth  of  the  trust  property. 
The  proposed  Ohio  legislation  in  section  109.31  contains  a  fee  schedule  also  based 
upon  the  net  worth. 

The  Uniform  Act  also  fails  to  provide  any  sanctions  for  trustees^o  fail  to 
register  or  report.  The  existing  Ohio  statute  is  somewhat  unclear,  but  it^does  seem 
to  provide  for  sanctions:  . .  Refusal  to  file  such  a  report  shall  constitute  a  breach 
of  trust  and  the  attorney  general  shall  take  such  action  as  may  be  appropriate  to 
compel  compliance  herewith."  Ohio  Rev.  Code  Ann.,  §109.31  (1953  as  amended). 

The  proposed  Ohio  legislation  would  strengthen  this  provision  so  that  ''....the 
willful  failure  of  any  trustee  to  file  reports  as  required  by  this  sectionj^ay  be 
grounds  for  judicial  removal  of  said  ^ftfstee  responsible  for  such  failure.**  Th^  llfinois 
statute  does  not  contain  any  sanctions,  while  the  New  York  statute  provides  that 
the  .  .failure  .of  any  tr&stee  to  register  or  to  file  reports  as^  required  by  this 
section  may  be  grounds  for  judicial  removal  of  any  persorf  responsible  for  such 
failure.*'  NlY.  Est.,  Powers  &  Trusts  Law,  §8-1.4(m^  (McKinney  1966). 

The"  California  statute  contains  a  unique  sanction  relating  to  any  successful 
proceeding,  brought  by  the  attorney  general ,  to  secure  compliance  with  the 
provisions ,bf  the  act  by  providing  that     .  .the  person  having  the  responsibility  or 
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duty  to  comply  with  such  provisions. .  .shall  pay  the  reasonable  expense  necessarlJy 
.  incurred  by  the  state  in  ^e  investigation  and  prosecution  of  such  action."  Cal. 
Govt,  ^ode,  §12597  (West  1959).  The  proposed  Ohio -legislation  would  amend 
section  109,24  of  the  Ohio  Revised  Code  to  include  a  similar  provision. 

By  way  of  conclusion,  it  can  be  said  that  the  Uniform  Act,  with  the  exception 
of  its  definition  and  exemption  sections,  probably  contains  all  of  the  basic  elements 
necessary  for  the  establishment  of  an  effective  supervisory  program.  This  is 
.  evidenced  by  the  fact  that  the  provisions  of  this  act  have  been  adopted  by  those 
states  that  have  been  most  active  in  enforcing  chariuble  trusts.  However,  the 
National^  Conference  on  Uniform  State  Laws  should  give  further  thought  to  the 
following: 

1.  The  inclusion  of  a  section  that  provides  for  sanctions  for  trustees  who 
fail  to  register  or  report  or  who'otherwise  comrrrit  a  breach  of  trust. 

2.  The  inclusjon  of  a  section  whiph  makes  the  attorney  general  a  necessary 
party  to  alMudicial  proceedings  effecting  charitable  trusts^. 

3.  Thq  inclusion  of  a  section  which  lists  a  suggested  schedule  of  filing  fees 
for  the  filing  of  reports  so  that  costs  of  administering  ,tho  act  might  be 
d^rayed. 

4. ^The  inclusion  . of  uniform  registration  and  reporting  forms  to  relieve  the 
burden  on  trustees  who  niay  be  required  to  fWt  different  reports  in  several 
jurisdictions.  *  *  . 

Although  this  list  is  not  all  inclusive,  it  represents  the  major  changes  which  should 
be  considered. 

ThiS/  discussion  of  uniform  legislation  of  charitable  trusts  would  not  be  complete 
withojUt  at  least  mentioning  that  in  19^72  the  National  Conference  of  Commissioners 
on  jUniforrh ^St^te  Laws  adopted  the  "Uniform  Management  of  Institutional  fqnds 

^A^t"^^  In  the  prefatory  note  to  the  Uniform  Act  its  basic  pr^msions  are  listed  as 

providing: 

(1)  a  standard  of  prudent  use  of  appreciatioa  in  invested  funds; 
,  .      (2)  specific  investment  authority) 

(3)  authority  to  delegate  investment  decisions;  i 

(4)  a  standard  of  business  care  and  prudence  to  guide  governing  boards  In 
the  exercise  of  their  duties  under  the  Act;  and 

^  ,     (5)  a  method  of^  releasing  restrictions  on  use  of  funds  or  selection  of 
investments  by  donor  acquiescence  or  court  action. 

The  act  is  designed  to  dispose  of  the  real  or  imaginary  legal  impediment  which 

restrict  the  powers  of  trustees  and  managers  of  ^eemosynary  institutions,  especially 
^  colleges  and  universities,  to  .invest  endowment  funds  to  achieve  growth,  to  maintain 
*  purchasing  power,  and  to  expend  a  prudent  portion  of  appreciation  fn  endowment 

funds.^^      '    -  ^  - 

It  is  still  too  early  to  determine  what  the  impact  of  this  act  will  be  on  the 

regulation  of  charitable  trusts  and  foundations.  However,  several  questions  have 
.  already  been  raised.^^  Initially     .  .there  is  a  constitutional  question  as  td  whether 

applicatiorr  pf  the  Act  to  existing  gifts  is  simply  an  administratrve  change  rather 
tthan  a  substantive  change  in  the  rights  of  the  public  which  would  amount  to  a 

taking  without  due  process  of. law/*^^^.,Secondly,     .'.there  is  a  siiy^able  question  as 

to  whether  the  total, return  concept  snowld^  as  a  matter  of  policy,  be  applied  to 

ch^"'*^'"  endowments."^'' 
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Additionally,  questions  have  been  raised  with  respect  to  the  retroactivity  of  the 
act,  and  with  respect  to  the  rules  of  construction  four;id  in  section  3  of  the  act. 
Section  3  provides  that' the" ordinary  restrictions  placed  on  expenditures  from 
principal;  as  opposed  td  income,  "fehall  not  be  observed  insofar  as  net  appreciation  is 
concerned.  This  section  of  the  act  seeks  to  avoid  the  historic  problems  of  allocating 
funds  between  principal  and  income.  It  also  seeks  to  avoid  the  problem  of 
designating  the  class  of  funds  from  which  expenditures  may  be  made. 

Finally,  questions  have  been  raised  with  respect  to  the  adoption  of  a  corporate 
standard  of  conduct,  the  availability  of  cy  pres  without  resort  to  the  judicial 
process,  and  the  delegation  oT  investment  authority.^* 

Despite  the  above,  the  Committee  on  Chari^ble  Giving  has  concluded  that  (1) 
the  act'  is  constitutional,  (2)  the  act  should  be  applied  retroactively  since^under 
modern  conditions,  the  proposed  rule  of  construction  may  properly  be  applied  to 
all  gifts  even  to  the  e'xtent  of  undoing  the  obvious  intent  of  earlier  cjonors,  and;  (3)^ 
,  the  standard  of  conduct  is  adequately  stated.^ ^ 

The  effect  of  tb?  Uniform  Management  of  Institutional  Funds,  Act  will  have  to  be 
considered  by  any  state  undertaking  to  strengthen  existing  legislation  or  adopting 
new  charitable  Uust  and  foundation  legislation.  This  is  especially  true  of  this^ 
sections  dealing,  with  the  trustee  standard  of  conduct  and  the  organizations  included 
within  its"  scope.  If  states  do  not  draft  their  charitable  trust  and  foundation 
tegislation  carefully,  there  might  be  conflict  or  overlap.  On  the  whole,  the  Uniform 
Management  of  Institutioncll  Funds  Act  has  stimulated  debate  in  the  charitable 
organisation  community,  both  state  and  private,  and  this  can  only  be  beneficial  to 
effective  and  meaningful  state  regulation.  ^ 

•    »  ,' 

THE  REGULATION  AND  SUPERVISION  OF 
CHARITABLE  SOLICITATIONS 

Comparative  Analysis  of  Charitable^ Solicitation 
Statutes  and  State  Regulatory  Agencies 

Of  equ^al  importance  -  from  a  state  viewpoint  -  asGhe  regulation  of  charitable 
trusts  and  foundations  is  the  state  role  in  regulating  sollcitattons  by  charitable 
organizations.  From  a  public  viewpoint,  however,  the  states'  interest  ought  to  be 
greater.  This  is  ItMe  primacify  because' of  the  greater  numbers  of  persons  affected 
by  a  solicitation  abuse  than  by  a  breach  of  fiduciary  duty  by  a  charitable  trustee. 
The  impetus  for  the  development  of  regulator^  powers  in  this  area  is  not  difficult 
to  understarld  in  light  of  the  increased  demand  for  {he  charitable  dollar.  It  is  not 
uncommon  to  encounter  mass  public  solicitation  campaigns  which  arc  performed  on 
a  s'tatc\vide  if  not  a  ,  nationwide  basis.  In  addition  to  the  geographic  5Cope  of 
solicitation  appeals,  these  campaigns  are  often  carried  out  by  highly  organized  and 
experienced  personnel.  '      -\  ' 

With  the  above  facts  in  mind,*an  analysis,  both  procedurally  and  sub^htivety 
similar  to  the  review  of  charitable  trusts  and  foundations,  was  performed.  Basically, 
an  examination  was  ma^e  of  the  characteristics  of  the  various  state  statutes  and  of 
the  agencies  responsible  for  the  enforcement  of  their  provisions.  C 

Historically,  the  attorney  general's  common  law  power  over  charities  in  general^ 
has  been  interpreted  to  include  the  adniinistration  of  funds  raised  through  pharitable' 
solicitations.^"  These  powers  are  derived^n  the  basis  that  solicitation  appeals,  are 
for,  the-mpst  part  carried  out  in  the  name  of  and  for  the;  benefit  of  a  charitable 
entity.  While  the  historic  common  law  powers,  of  the  attorney  general  over 
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K^ltable.  solicitations;  are  not,  as  we|l  defined  as  they  are  over  charitable  trusts, 
ff^?V  ^^^^^  ^^v®  compensated  for  this  discrepancy  by  enacting  specific  statutory 
pjoyisiofts.  \.  ^  ^   ]  ,    j  ,  ^      -  \ 

ll^-^X^fAuguit  1974,^31  states  havei  enacted  some  form  of  charitable  solicitation^^" 
$fW^^f:  ^  "^^"8      ^^^e  states  ^^nd  the  citation  to  their  corresponding  statute 'is 
1*1^???'"^^  iif  Table  8.  The  substantive  sections  of  these  acts,  set  out  in  Table  9,  ^ 
registration  of  charitabfe  organizations,*  (2)  annual  financial  reports, 
o"  the  amount  of  payments,  to  professional  fund^  raisers  or 
|>^?^.9l*6rS'  W;a  requirement  that  written  contacts  jyvith.  professional  fund  raisers  or ' 
|^iicitdrs,  b|^_ filed  with  the  regulatory  agency  within  a  ce'rtairv  peViod,  a*id  (5)  * 
|re^stration.^^  ^  ' 

terms  of  tfie  Purvey  results,  of  th^  47  states  responding  to  both  the  Ohio 
t^^^^^y  General  and  ,COAG,  questionnaires,^  as  gndlcated  by  Table  10,  only  9 


w^i»**wiWjy5>v»tiwiM»Mvi»^  atatuw.  iiic  icriidiiiiiig  ivur,  wnicn  recognize  ine  tun 
S!^f^.to^?^0"^     t^e  attorney  general,  do  so.  on^the  basis  of  cWmmon  law  or 
statute  other  than  a  solicitation  statute.  These  four  states  are*  Alaska  {fraud 
!A%^f^)'  Arizona  (common  law),  Delaware  (common  law),  and  Michigan  (charitable 
litiT4Stst^6te),  '  , 

ftt!'^  ^A^'  responsibility  for  prosecution-  of  abuses  and  administration  (such  as 
^rcpstration^aWd  reporting)  and  investigation  are  divided  between  two  state  agencies. 
Twelve  of  these  states  create  this  split  function  by  a  charitable  solicrtation  statute/^ 
i^THese  «t^tes  are  Georgia,  Iowa,  Kansas,  Maine,  New  York,  North  Dakota,  Oklahoma, 
f Pennsylvania,  South  Carolina,  Virginia,  Wisconsin,  and  Washington.  In  the  remaining 
>'three  states  (Hawaii,  Minnesota,  and  North  Carolina)  the  split  function  is  created  by 
isome  statute  other' than  the  state  charitable  solicitation  statute. 

In  the  remaining  23  of  the  total  47  .states  the  attorney  general  is  not  the 
jrecognized  regulatory  or  enforcement  agency.  In  these  states  a  variety  of  other 
^agencies  exercise  authority  over  charitable  ^solicitations.  The  state  agencies  include- 
^^the  se<?refary  of  state  or  some  appropriate  division  thereunder  and  the  Department 
^jbf  Commeree.  Pennsylvania  and  Soutn  Carolina,  among otl^rs,  have  created  separate, 
^^specialized  agencies  to<ieal  specifically  with  charitable  solicitations.  a 
/'  Unlike  Ijte  area  of  charitable  trtr^ts  where  very  few  states  report  activity  on  the 
*^part  of  local  governmental  units,^  almost.  hal|, of  the  38  states  responding  solely  to  . 
;the  Ohio  Attorney  General's  questionnanefeporl  some  activity  on  the  part  of  local  > 
government  With,  regard  to  charitable  ^^ftitations.  For  theTnost.part,  authority  is 
based  on  ordinances  which  regulate^Ldo^pf^oor  campaigns  or  which  require  some 
form  of  local  permit  before/a  solicitatKr^.miy  be  undertaken.  The  extent  of  the 
^i'egulatdry  activity  is  difficult  to  ascertain  In  fight  of  the  absence  of  record  keeping, 
i't  Is  fair  to  asAme, , however,  that  larger^municipalities  would  be  more  active.^^ 
;   As  is  true  in  the  are^  of  charitable  trust<t  and,  foundations,  the  most  elaborate 
;,and  comprehensive  regulatory  scheme  is  <foly  effective  if  there  is  an  operative  staff 
^;charged  with  the  responsibility  of  enford^rtg  it.  Jable  11  illustrates  the  number  of 
'^persons,  employed  (in  either  a  full-  or  part-time  capacity)  .exclusively^  by  the 
^respective  attorney  general's  offices.  Out  of  a  total  of  44  states  responding  to  this 
■^qyestion  In  both  the  Ohio  Attorney  General  and  C.O.A.G.  questionnaires,-  seven 
;repbrt  having  at  least  one  attorney  assigned  on  a  full-time  basis:  Illinois',  Massachusetts, 
^Michigan,  New  York,  North  Carolina,  Ohio,' and  Oregon.  Eleven  states  report  having 
j[tje<i5tj)jie  attorn^  a  part-time  basis:  Delaware,  Geprgia,  ldaho,.^Mary'  . 

^tipd,  Minnesota,  New  Hampshire,  New  Jersey,  South  Carolina,  Utah,  Washingtoh,  and 
S,Wiiconsin.  *  .       '  .  ^  '    ^  C"^\.  • 


Re^stration  and  reporting  requirements  are  cru.cial  in  any  regulatory  process,  not 
|only;  with  respect  to  the  charitable  organization,  Ibutal^  with  respect  to  the 
Jprofessidnal  fund  raising  staff  which  it  may,  e|if)ploy.  PfSfessional  fund  raisers  and 
.^^^g.  counsel  often  operate  out*  of  state.  Unlike  charitable  trusts  aod 

,  2.47 


^  TablaS 

Basis  for  Regulation  of  Charitable  Solicitations  and  Fund  losing 
»  '  [      (As  of  August  1974) 


Alabama 
Alaska 
Arizona 
Arkansas 
California  ^ 
Colorado 
Connecticut 

Delaware 
'tglorida 
^Georgia 
'^Tlawaii 

Idaho 

Illinois , 

Indiana   "  , 
Iowa 

Kansas  „ 

Kentucky- 

Louisiana,,/"- 
Maine  ' 

Maryland 
Massachusetts 

-Michigan 

.  Minnesota 
Mississippi 
Missouri 
,  Mojntana 
Nebraska 
Nevada 

New  Hampshire 

New  Jersey 
New  IWexico 
New  York 

N^th  Carolina 
North  Dakota 
Ohio 
*c  Oklahoma 
.  Oregon 
Pennsylvania 


lUio 


hode  Island^  > 
South  Carolina 
^  Sputh  Dakota 
Tennessee 
Texas 
Utah 

Vermont' 
-  VJrginla 

Wellington 
West  Virginia 
Wisconsin 
^  Wyoming 


None 
None 
None 


Ark.  Stat.  Ann.  sec.  64-1601  et.  seq.  <f969)  .       •  : 

Cal.  Bus.  &  Prof.  Code  sec.  ^.7510  et.  seq.  (West  1972)  ^  ' 
None  ,  , 

Conn.  Gen.  Stat.  Ann.  sec.  17-2  le  et.  seq.  (1963)  as  amended 

(1973) 

None  ''' 
Fla.  Stat^  Ann.  sec.  496.01  et.  seq.  (I972f 
Ga.  Code  Ann.  sec.  35-1001  et.  seq.  (1962) 
Hawaii  Rev.  Stat.  oh.  467B  (1969)  as  amended  (1971) 
None  I     ^  J 

m.  Ann.  Stat.  ch.  23  sec.  5101  et.  seq.  (1963)  as  Amended 
(197^)  ^  j 

*-  None 

Iowa  Code  Ann.  sec.  122.1  et.  seq.  (1949)  as  amended  (1967) 
Kan.  Stat.*  A^n.  sec.  17-1706  et.  seq.  (1964)  as  amended  by 
JH.B.  NO.  1452,  Laws  1974 
Ken.  Rev.  Stat.  Ann.^sec.  196.250 
None 

Me.  Rev.  Stat.  Ann.  tit.  22,  sec.  3151  et.  seq,  (1955)  aa 
'  amended  (1973) 

Md. -Ann.  Code  art.  41,  sec.  103A  et.  seq.  (1964) 
Ann.  Laws  of  Mass.  ch.  68  sec.  18  et.  seq.  (1964)  as  amendal 
(1972)  *  ^  . 

MiCh.  CompI  Laws  Ann.  sec.  40(i.30>.fit.  seq.  ^(1961)  as  amended 
(1965)  ^ 
Minn.  Stat.  Ann.  sec.  309.50  et.  seq.  (1961)  as  amended  (1973) 
None 

None  ^  ^  ^ 

None  ,     ^  * 

Rev.  ,Stat.  ot  Nebr.  sSa.  28^1401  et.  seq.  (19_47)  as  amended  (1969) 
,   None,        *  *  ^    .  • 

:^I.H.  Rev.  Stat.  Ann.  sec.  320.20  et.  seq.  (McKinney's  1954)  aa 
amended  (McKinney's  1974) 

N.5.  Stat.  Ann.  sec.  45-17A-1  et.  seq.  ^1971)  A 
'  None  '  -  ^    '  \ 

'  N.y.  Social  Serv.  Law  sec..  481  etv  seq.  (McKinney's  1954)  as 
'  amended  (McKinney's  1974)^    .         .  , 
'  Stat,  of  N.C.  sec.  108-67  et.  seq.  (196J9)  as  amended  (1973)' 
N.d:  Cent.  Code  sec.  108-67  et.^  s6q.  (1969)  as  amended  (1973) 
Ohio  Rev.  Code^Atm.  sec.  1716.01  et.  seq.  (1967) 
Okia.^Stat;  Ann.  tit.  18,  sec.  552. l  et.  seq.  (1959)       .  ^  .^^  -  > 
Ore.  Hev.iStat.  sec.  128.^5  -  128.845  (1971)       "  . 
Pa.'  Stat.;Ann.  tit:  10  sec.  160.1  et.  seq.  (1963)  as  amended 

^  (l'972)     .  y""^^^*^ 
•^None  \) 
S.C.  Code  Aiwi.  sec.  "^7-91  et.  seqy<a972) 

Code  Ann.  sec.  62-1501.e^eq.  (1961)  as  amended  (1963) 

None 

.  ^Va.  C3^e  Ann.  sec.  57-40  et.  seq.  (1948)  superceded  \s3  sec. 
'57-48  et.^seq.  (effective  1&75)-  -  ,^  ^  .  . 

^Waqil.  ^v.  Code  Ann.  ch.  19.09  (1974^'  '  /» 

None  .  , 

Wis.  StaU  Ann.  sec.  440-41  (1967)  ^amended  (19,70) 

None' 
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charitable  Solicitations  ■ 


Tabl«9 

I  * 

State  haws  Regulating  the  Solicitation  of  Funds  for  Charitable  Purpose? 
(As  of  August  1974) 


By  Charitable  Organizations 


•  Regulatory 
Agency/Enf. 
Officer 


Records 


Seer,  of  St./ 
Pros.  Att. 


None  (solici- 
tations fraud 
statute) 

Welfare  Dept./ 
Pros.  Att. 


Sec.  of  St./ 
Pros.  Att^ 


.  Sec.  of  St./ 
Att.  Gen. 


Dir.  of  Regu-  , Records  . 
latory'Agencicd 
^f  the  State. 


Subpoena 
Power 


Re^- 
tration 
or 

Licensing 


Reg. 


Reg. 


Reg. 


fteg. 


R«g. 


Form  of  Annual  Report 
and  Due  Date 


Withitv90  days  after  close  of 
calendar  or  fiscal  year. 


.  On  form  prescribed  by  Dept. 
j  wiU)jn  3  mo.  after  close  of 
I  fiscal  year. 

i 

I  Within  6  mo.  after  close  of 
>  fiscal  yr.  per  accounting 
I  principals  and  on  reporting 
j  forms  consistent  with  Katl. 

m.  Council-NSWA  Uniform 
I  Reporting  Standards  &  Forms 
1 

V I  Per  Dept.  forms  by  March 
I  31  or  within  90  da^s  after 
I  close 'of  fisc^  yr. 

'I 

[  For  previous  fiscal,  yrl 
i         registration  statem^t 
j  on  form^  prescribed  by 
I  Director  "  C 


Cost 
Limits 


15%  to 
prof!. 


10%'^, 


Penalties 


$500  &/or 
^  -INJ. 


*  Perjury 


$1000  &/or 
1  yr.-INJ. 


1)  $500  &/or 
6  mo. 

2)  ^$1000 

&/qri 
yri  * 


1)  $500£i/or 
6  mO. 

2)  $1000 
&/or  X.yr, 
INJ.  . 


By  Professional  Fund  Raising  pounsel 
'  and  Solicitors 


/Regis- 
tration 
or 

Licensing 


Reg.. 


License 
(display 
card) 

Reg. 


Reg.' 


Reg. 


Reg. 


Surety 
Bond 


$5,000 


$10,000 


$10,000 


$5^  000 


$5,000 


Period  for 
Filing  Contracts 


None,  but  K 
must  be  kept  for 
3  years. 


Within  10  days 


"Prior  to  begin- 
ning of  ai^  solici- 
tation by  prof, 
solip. 


None,  but  K  must 
be  kept  for  3  yrs. 


Within  lO'days 


*  — 

i  ■ 


11 


TabU  9  (Cor^lnutd) . 


■V 


ERIC 




By  Charitable  9rganization8 

— ' —                 I  , 
By  Professional  Fund  Raising  Counsel 
and  Solicitors  ' 

State 

B^Utory 
Agency/Enf » 
affh;er 

r 

Subpoena 
Power  ( 

Regis- 
tration 
or 

Licensing 

Form  of  Annual  Report  ^ 
and  Dde  Date 

Cost 
Limile' 

Penalties 

Regis-  , 
t  rat  ion 
or 

Licensing 

Surety 
Bond 

\ 

Period  for 
Filing  Contracts 

Illinois 

AttrCen.  «" 

,^,cordtf 
and*  ' 
Witness 

.Reg.  ^ 

Within  6  mo,  aft^r  close  of 
iiscal  yr.  on  reporting  forms 
revised  by  Atf.-Gejra,*on 
1/1/68,  per  NHC-NSWA    '  ^  ' 
standards  and  forms 

25%  . 

$1000  &/or 
1  yr.-INJ. 

Reg. 

* 

$5,000 

With  reg.  sute*  • 
ment  or  within  10  ^ 
days  after  execu-/ 
tion 

Iowa 

'Seciof  St./ 
Att,  Gen.  & 
Pros,  Att. 

Lie. 

Durlng^m6,  of  Dec,  in 
form  prescribed  by 
statute 

- 

Lie. 

$1^000 

Kansas 

Sec.  of  St./ 
Att»  Gen.  * 

Records 
and 

Witness 

Reg. 

On  or  before  June  30  on 
form  prescribed  by  Sec.  of 
St, 

25% 

Misd.  INJ. 

Reg. 

$5,000 
1 

Within  10  days 

Kentucky 

None  (sim- 
ple licens- 
ing statute) 

Lie, 

Maine 

Health  & 
Weljtre 
-b^/  Att, 

Records 
and 

Witness 

Li«  ' 

30%  (no 
lim.  if 
'%  to 
solic.  is 
made 
public) 

$500  &/or 
ll'^mo. 

Lie. 

ft 

Maryland 

Sec.  of  St. 

Reg. 

Within  90  d<tys  after  close  of 
fisci^yr.  oA  forms  pre-  - 
scribed  by  staftlte  ^ 

subject' 
to  regu- 
lation 

$500  &/or 
6  mo. 

Lie. 

* 

^  Within  10  days 

Massachusetts 

Div.  6{  Pub. 
Charities  of 
Dept.  of  Att, 
Gen. /Att.  - 
'  Gen.  or  Dist, 
Att., 

Records 
0  * 

Reg. 

On  or  before  June  1  or 
before  60  days  following  a 
fiscal  yr,  ending  in  April 
or  May  on  forms  prescribed 
by  Div, 

15% 
(pub. 
sol.) 
50%  (ex- 
penses) 

$1000  J 
ti/or  1 
,yr. . 

Reg, 

$10,000 

Witnin  10  days 

vr 


lT«bl«9^(ContiniMd) 


1  • 


By  CKlfitabto  Ojrganizations 


State 


Regulatory 
Agenoy/Enif.' 
,Offlcer 


Subpoena 
Power 


R^is- 
tritian 
or 

Ubensing 


^1/ 


Form  of  Animal.  Report 
and  Due  Date 


Cost 
Limits 


Penalties 


By  Professional  Fund  Raising  Counsel 
and  Solicitors  ' 


Regis- 
tration 
or 

Lh^ensing 


Surety 
pond 


Period  for 
Filing  Cojitracts 


Michigan 


Minnesota 


Nebraska 


New  Hampshire 


New  Jersey 


New  York 


North  Carolina 


Dept.  of  Social 
Welfare  f 


Sec.  of  St. 


Sec.  of  St. 


Dir.  ofDlv. 
of  Welfare 
•» 

Div.  of  Con* 
sumor  Affairs 
of  Office  of 
Att.  Gen.  ' 


Board  of  ^c. 
Welf^re/A'tt. 
Gen. 


Dept.  of  So-* 
cial  Services, 


Records 
and  ' 
Witness 


Uc. 


Re^. 


I 

Lie 
(from 
qty.  Att.) 

Uc. 


Records 


Lie. 


With  application  for  license  ' 
per  instructions  and  forms  < 
similar  to  NHC-NSWA 

On  or  before  June  30  o^  6  n^o. 
after  end  of  fiscal  yr.  on 
forms  adopted  by  Sec. 

6  mo.  after  end  of  calendar 
yr.  on  forms  in  compli- 
ance with  NHC-NSWA 


With'in  6  mo.  after  close  of 
fiscal  yr.  per  standards  pre* 
scribed  by  Att.  Gen. 


Within  6  mo.  of  close  of 
fiscal  yr.  per  uniform 
standards  prescribed  by  the 
Board  . 

Within  120  days  after  end  of 
fiscal  yr.^on  forms  adopted 
by  Dept. 


30% 


15% 


15% 

(prof. 

solic.) 

50% 

(mail  . 

8oUc.) 

50% 

(mail 

solic.) 


|50(;  or 
6  mo. 

■  i 
MisA. 


$1000  ^ 


mo. 


Uo. 


Misd: 


$500  &/or 
6  mo.  - 
also  fel. 


Uc. 


Reg*. 


Reg. 


upTo 
$20,000 


$10, 000 


$5, 000 


Within  10  v'i.y4 


.  Within  10  days 
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Tabia  9  (ContinuMi) 


J 


Charitable  Organlzatipiia 


By  Professional  FUnd  Rai  si  tig  Counsel  ^ 
^    V  .  ,      and  Solicitors 


Sute 


ilegulatory 
Agency/Enf.  ; 
Officer 


Subpftena 
Power 


Regis- 
tration 
or 

Licensing 


Forn)  of  Ahnual  Import 
and  Due  Date 


Cost 
Limits 


Penalties 


Regis- 
tr^ion 
or 

Licensing 


Surety 
Bond 


period  fdy  \i 
Piling  Contracts 


North  DakoU 


Ohio 


Oklahoma 


Oregon 


Pennsylvania 


Sec.  of  St./ 
Att.  Gen. 


Att.  Gen. 


Commission«r 
of  Charities  &S|^ 
Corrections/ 
Att.  Gen.  or 
Cty.  AU.  ' 

Att.  Gen. 


Dept.  of 
SAT. /Att. 
Gen.  or  Dlst. 
Attn. 


Records 


Lie. 


Reg. 


Reg. 


Reg. 


Reg. 


Within  60  days  after  close  of 
calendar  or  fiscal  yr.  on 
fo£mgrgyovided  by  Sec.  of  ^ 

*  \ 
By  March  31  or  within  90  jdays 
after  close  of  fiscal  yr.  on 
forms  almost  identical  to 
NHC-NSWA 

By  March  31  or  within  90 
days  after  close  of  fiscal 
yr. 


Within  4  mo.  and  15  days  after 
close  of  calendar  or  fiscal. yr. 


With  registration  statement 
as  per  NHC-NS\Va  standards 
4{  ^forms' 


15% 

{prof. 

solic.) 

35% 

(expen> 


$1000 
&/or  6 
mo. 


^  $500  &/or 
6  mo. 


$500  &/or 
lyr. -also  , 

fol.  ($10,000; 

&/or'10yrs.) 
'  INJ. 

$250  or  5 
yrs.  INJ. 


1)  $500  hi 
or  6  mo. 

2)  $1000 
&/or  1  yr. 


$5,000 


$2,500 


$10,000 


None,  but  K 
must  be  kept  for 
3  yrt. 


With  registration 
and  at  aUl^ime 
thereafter 


Within  10  4^y8 


T«l|tt|9\co|itii 


By  Charlub^e  OrganizatiJas  i 


Stite 


South  ^ 
Carolina 


Tennessee 


f 

^^^  jJJlah 

•  ' 

.  *  Vltglnla 

/? 

Wisconsin 


Washlngton"^^ 


Regulatory 
.Agency/Enf. 
Officer 


Dept.  of  St./ 
lAttn*  Gen. 


Sec.  of  St. 


None  (solid' 
tatlon  fraud 
'Statute) 

A^mlnls  tra- 
ctor of  Con- 
sumer 
AffalrsA  . 
Att.  Gen.  or 
Common^ 
wealth 

Depu  ofkt^' 
ulation  ii., 
•Licensing/  ^ 
Att,  Gen; 

Dept.  of 
Motor' Ve- 
hicles/Att. 
Gen.  &  Pros. 
Att. 


Subpoena 
Power 


Records 


Records 


Records 
and 

Witnesses 


Reg^-  ; 
tratlon  ^ 
or  \ 
Licensing' 


Reg. 


Reg. 


Reg: 


Reg. 


Form.jof /Annual  Report 
*an(|  Due  Date 


W/in  6  mo.  ifter  close  of 
fiscal  yr.  per  NHCrNSWA 
standards  6 'forms 


gy  July  31  on  forms  made 
aTSllable  by!  Sec.  of -St. 


Within  3  mo,  after  close  of 
calendar  or  f]j»1^i  on 
forms  prescribed  by  Dept. 


Within  90  days  after  dlose  of 
fiscal  yr.  on  uniform  report- 
ing forms  provided  by  Dept. 


Cost 
Llmlto 


Reasoa>. 
able  % 
to  •Prof. 

SoUc. 


15% 


15% 


25% 


20%  (di- 
rect gifts) 
S5%(8ale 
&  benefit 
affairs) 


Penalties 


1)  $100  &/or 
1  mo# 

2)  $1,000 
&/or  1  yr. 
INJ. 

Misd. 


Misd, 


1)  $500  . 
&/or 

6  mo.  , 

2)  $1000 
&/p^  1  yr. 


INJ. 


I  By  Professional  Funll  R^lng  Qounsel, 
i  and  Solicitors  "T^- 


Regis-, 
tratlon 
or 

Licensing 


Reg. 


Reg. 


Reg. 


Reg. 


Reg. 


Surety 
Bond 


$5. 000 


$5,000 


$5, 000" 


$5,000 


Perl^Ki  for-1- 
FUlng  Qontcaots 


With  annurt 
report^  y 


Within  10  4ays 


NoQe,^  but  Kvi;nuBt 
be  kept  for  3  yrs. 


lERJC 


|K6te:  This  table  is  an  expanded  and  updatecl  verslbd  of  a  table  prepared>under  the  auspices  of  the  Council  of  Better  Business  Bureaus  and  the  National 
4     Foundations/March  of  Dimes  fbr  the  Ad  Hoc  Committee  tb"fevlew  StAte  l«egislation  of  the  NaUon^  Health'  Council.  The  Initial  tablawafl  prepared  by 
Helen  0*Rourke  aiad  John  J.  O'Connor.  '  . 
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Table  10 

Agencies  with  the  Authority  to  R^ulate  Charitable  Solicitations  and  Fund  Raising 
(As  of  'November  1373)  j 

Attorney  General  Other  Agency 

Alabama      ;  ^  ' 

Alaska        /  Yes  (If  Fraud)      i^o  ^ 

Arizona  ^  Yes  No  ^  '  ^ 

Arkansas  No  Yes  (Secretary  of  State) 

California  No^  No  (Cities  and  Local  Government) 

-  Colorado  Yes  (Dlst,  Attys.  &  Law  Enforce*  Agencies) 

Ccmnecticut  '  <v 

Delaware  Yes  No 

Florida  No  Yes  (Department  of  Stifle) 

Georgia  ^o*  Yes  (Secretary  of  State) 

Hawaii    „  Ko*  Xes  (Dept.  of  Regulatory  Agencies) 

Idaho       .  No  No  '       ,  "  '  ' 

.  Illinois    ^  Yes  '  No 

Indiaaa^^  No  Yes  (Cities  and  Local  Government) 

Iowa     •  No*  Yes  (Secretary  of  State)  ^ 

Kansas  No*  Yes  (Secretary  of  State)  ? 

'Kentucty  No  No 
Louisiana 

Majne  No*  Yes  (Department  of  Health  &  Welfare) 

Maryland  No  ;      Yes  (Secretary  of  Stat6) 

Massachusetts  Yes  ^  ^  ' 

Michigan  ^  Yes 

Minnesota  No*  Yes  (Department  of  Commerce)  ^ 

Mississippi    ^  No  No 

Missouri  No  No 

Montana              .  -  °  '  '  ' 

Nebraska  No  Yec  (Secretary  of  State) 

Nevada    .  No  No 

New^ampshlre  No  Yes  (Division  of  Welfare)  , 

New  Jersey  Yes  No         '  . 

New  Mexico  No  No  ^ 

New  York       ^  No*  "         Yes  (Department  of  Social  Services) 

North  Caronna"^  No*  Yes  (Dept.  of  Human  Res, ,  Dir,  of  Sbc,  Ser.) 

North  Dakota  No*  Yes  (Secretaritof  State) 

Ohio  Yes  No 


Oklahoma  No*  Yes  (Comm.  of  Charities  and  Collections) 

Oregon^  Yes 

Pennsylvania.  No*  Yes  (Comm.  on  Charitable  Org, ,  Sec.  of  St. )  > 

.^J      Bhode  Island^  '  No  ^        "^o"^-                      '          j     \     '  J 

South  Carolina  No*  .  "         Yes  (Comm.  on  Charitable  Org. ,  Sec.  ofSt.~> — 

South  Dakota  No  ^          No                           .  , 

Tennessee-.  No  ^  *          No                "            ^  ^ 

'    Texas       '  No  .  ,             No                                             •  ^ 

Utah  No       "  No  ^  ^ 

Vermont  No  ;>  No                                           *  , 

Virginia  No*  Yes  (SU)e  Corporation  Commission) 

Washington  No*  ^  Yes  (Dei^.  of  M.V.-Div.  of  Prof.  Lie.) 

West  Virginia  No  ,    * '    No                                  '  o      ^    /•       ,  . 

'  Wisconsin  No*  V          Yes  (Dept.  of  Regulation  &  Licensing) 

Wyoming  ,  No  '  ,      N6  ^ 

*Enf orcement  authority  would  rest  with  the  mtorn^  General.^     '  ^ 
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;  Table  11  i 

Number  of  Personnel  in  the  Attorney  General's, Office^Assigned  to  the  Regulation 
^  of  Fund  Raising 

^  (As  of  November  1973)^ 

'     »  ^    Attorneys  Accountants  **  Other 


Alabama    ^  « 

None  V 
None  ^ 

Arizona 

Arkansas 

None 

California 

None 

None 

None 

Colorado 

'  Connecticut 

.  Delaware 

1  FT 
None 

None 

None 

—Florida  ' 

Oeprgia 

2  PT 

None 

None 

:  Hawaii 

None 

None 

None 

/Idabd 

1  Pt 

•  None 

None 

Illinois 

1  FT +25%  of 

Staff* s  time  assigned  to  Charitable  Trust 

and  Foundations 

Indiana^' 

None 

None 

None 

Iowa 

None 

None 

None 

^  Kansas 

<^None , 

None  . 

Nqne 

Kentucfcy 

None 

Non^ 

«  None 

Louisiana 

None 

None 

None 

Maine 

^None 

None 

" '  None 

Maryland,  ^ 

1  PT 

None 

None 

Massachusetts 

4  FT  (alsb  charged  with  charitable  trusts)  2  Law  Clerks 

Michigan 

*  6  FT;  2  PT 

1  FT 

3  PT  Investigators 

Minnesota 

2  PT 

Notte 

1  Registrar 

Mississippi 

None 

None 

None 

Missouri 

Nonc^ 

None  ' 

None 

Montana 

Nebraslca 

None 

None 

None 

Nevada 

None 

None  , 

None 

New  Hampshire 

2  PT 

None 

Noue 

New  Jersey 

1  PT 

1  PT 

1  FT  Investigator 

New  Mexico 

New  York 

5  FT 

North  Carolina 

3  -FT 

1  FT 

Noyth  D^ta 

Handled  on  a  need  basis 

Ohio 
'  Oklahoma*^ 

3  FT 

1  FT 

1  Legal  Aide 

None 

None 

None 

-'Oregon 

1  FT;  2  PT^ 

1  Registrar;  I  In- 

vestigator; Dii'. 

Peiin3ylvania -  ^ 

^  .'Nontf  '  '  ' 

None ' 

^  3'Law^ Clerks^  -  - 

Rhode^JEslaod  ' 

None  : 

None 

''None  V 

South  Carolina- 

;  1  PT  ' 

None,. 

I^one        ^  \ 

South  Dak6ta 

Tennessee^ 
Texatf  - 

None 

None 

Non^ 

None 

"None 

None 

'  Utah 

1  PT 

Vermont 

None 

None 

None" 

Virginia 

Oiyision  of  Consumer  Affairs 

s^Vashington  _ 

-  a  PT 

Notie 

None 

West  Virginia 

1  PT  Investigator 

Wisconsin  - 

1  PT 

Wyoming 

None 

None 

None        '  j". 
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foundations  which  are  not  essentially  transient  in  nature,  these  professional  fund 
raisers  have  the  capability  of  moving  across  state  lines  wFtfi  relative  ease.  Because 
the  presence  of  the  ^professional  fund  raiser  may  be  completely  unknown 
throughout  the  entire  solicitation  appeal,  the  registration  or  ceporting  requirement  Is 
necessary. 

Virtually  all  state(  statutes, .  as  shown  in  Table  9,  require  that  charitabte 
organizations,  professional  fund  raisers  and  fund  raising  counsel  register  with  the 
regt^latory  agency.  (A  professional  fund  raiser  being  defined  as  an  individual  or 
organization  which  actively  engages  in  a  solicitation  campaign.  Such  person  or 
organization  may  or  may  not  take  a  percentage  bf  the  gross  amount  solicitedr  As  a 
rule,  a  professional  fund  raising  counsel  does  not  personally  engage  in  a  solicitation 
appeal,  but  rather' counsels  and  advises  the  members  of  the  charity.  A  professional! 
sojicjtor  is  most  often  defined  statutorily  as  an  employee  or  agent  of  a  professional 
fund  raiser  as  that  term  is  used  in  its  generic  sense  covering  both  professional  fufJd 
raisers  and  fund  raising  counsel.)  As  a  general  rule,  the  registration  statement  is  valid 
for  a  period  of  one  year.  The  information  sought  includes  the  name  and  address  of 
the  principal  charity  and  the  professional  fund  raiser,"  the  nature  and  purpose  of  the 
solicitation,  the  proposed  budget  and  the  expected  contribution  ^oal.  Some  states 
(California,  Florida,  Hawaii,  Iowa,  Maine,  Maryland,  Michigan,  Minnesota,  New 
Hampshire,  North  Carolina,  North  Dakota,  PennsylvSnia,  and  Washington)  issue  a 
registration  certificate  or  permit  to  the  professional  fund  raiser. 

Periodic  reporting  requirements  for  the  most  part  are  imposed  upon  the 
charitable  entity  rather  than  the  professional  fund  raiser.  Such  an  accounting  by  the 
charity  provides  the  ncessary  financial  information  concerning  the  results  of  a 
solicitation  appeal.  Most  of  the  state  statutes  require  that  annual  financial  reports  be 
filed.  Several  states,  however,  do  imposfe  roporOng  requirements  directly  upon  tha 
professional  fund  raiser.  These  states  include.  Minnesota,  Ohio,  Oregon,  Washington, 
and  Wisconsin.  ■ 

Only  17  of  the  31  state  statutes^  impose  any  cost  limitation  on  the  professional 
fund  raiser  or  Solicitor  and  only  14  out  of  the  17  impose  a  precise  percentage 
limitation.  Fourteen  states  require  the  filiiig  of  all  contracts  between  the  chariity  and 
the  professional  fund  raiser  or  Solicitor,  and  25  states  require  that  the  professional 
fund  raiser  and  solicitor  be  either  registered  or  licensed. 

addition  to.  registration  and  reporting  requirements,  21  states  impose  a 
bonding  requirement  on  either  the  professional  solicitor,  or  the  professional  fund 
raiser,  or  both.  The  monetary  amount  of  the  bond  ranges  from  $1,0013  (in  Iowa)  to 
an  amount  fiot  to  exceec^fiO.0Q0  (in  Minnesota). 

In  terms  of  investigay?ecapaDilities,  oniy  12  of  the  state  solicitation  statutes 
jgrant  subpoena  power.  Also,  ,\yi|h  the  exception  of  North  Carolina  and  Oklahoma,, 
where  violation  of  the  statute  can  result  in  a  felony  prosecution,  the  states  impose 
only  misdemeanor  penalties  for  a  violation. 

In  order  to  ascertain  the  amount  of  enforcement  activity  in  the  area  of  charitable 
solicitationsJU^ch  attorney  general  was  asked  to  indicate  the  amount  of  cases 
litigated  during. the  calendar  year  of  1973  and  jthe  first  six  months  of  ^974.  Only 
six  states  indicated  involvement  in  litigation  during, the  time  period.  These  states  are 
Kansas,  Massachusetts,  Michigan,  Ohio,  Penn^lvania,  and  "Wiscorisin.  Thfs  finding 
must,  or  course,  be  balanced  agains\the^t  that  only  nine  states  recognize  the 
attorney  general  as  the  formal  regulalory  body.  In  addition,  15  states  place 
enforcement  authority,  in  the  attorney  general  although  he  is  not  the  formal 
regulatory  agency.  These  are  the  so-called  split  function  states.  Four  of  the  six* 
states  indicatihg  participation  In  litigatjon  fall  iato  the  split-*function  category^ 
Kansas,  Minnesota,  Pennsylvania,  and  Wisconsin. 

A  cprdllary  aspect  of  the  attorney  general's  regulation  of  charitable  solicitations 
is  providing  information  to  the.public  about  charitable  fund  raisers.  I a^thqse  states 
that,  rfftiuire  registration  by  professional  fund  raisers,  there  js  a  readily  available 
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:,5burces^ofc<Bublic  information.  To  a  lesser  extelnt  it  is  also  a  source  of  information 
,^fpr  charitable  organizations  tfciat  desire  to  haye  a  professional  fund  raiser  direct  a 
f|^'o^tribution  campaign.  j  .  , 

f r  "Cff  the  .29  staitps  which  report  the  existence  of  a  registration  or  licensing 
t|Tequircment,  ^ch  makes  the  information  oh  file  available  to  the  publjc  upon  , 
^trequest.  In  addition,  three  states  make  periodic  news  releases  concerning*operating 
>,  or  newly  registered  charitable  solicitors.  These  states  "are:  New  Hampshire,  North 
^^(l^olina,  anjJ  Pennsylvania.  Wisconsin  publishes  4  directory  which  conUins  a  listing 

charitable 'solici^6rs.  ^       [  - 

I'/  As  result  *of  the  survey,  it  v^irt3^*appear  that  the  sUte  attorneys  general  are 
hot  ifearly^ as  active  tn'lhe  vea  ot  charitable  solicitations  as  they  are  jn  the  area  of 
^^.tharitable  trusts  and  foundations.  This  appears  to  be  attributable  to  the  absence  of 
I'a  clear  historicaj  basis  for  his  functioning  in  this  area  and  as  a  result  of  the 
I  statutory  vesting  bf  authority  in  other  state  agencies. 

Several  points^can.be  made  about  the  charitable  solicitation  statutes.  First,  it  is 
highly  doubtful  that  those^itetes  that  do  not  require  the  filing  of  an  annual  report 
can  effectively  ifegulate  solicitations.  Mera  registration  or  licensing  is  not  sufficient 
ii)n.  the.  absence,  of  reports  which  enable  the  regulatory  agency  to  monitor  the 
y /financial  actTvlties  of  the  soliciting  organization  on  a  continuous  basis.  Additionallyr, 
/Jt  should  be  no;^  that  effective  regulation  is  difficult  in  the  absence  of  a  provision 
jH^franting  subpoena  powers  to  the  regulatory  agency.  ^  . 

Finally,  manyJ'of^nthe  statutes  require  reporting  to  one.  state  agency  and 
r  eniorcement  by  another.  While  this  arrangement  may  work  in  some  instances,  it  is 
cqrtainly  possible  that  effective  administration  is  reUrded.  While  the  attorney 
general  may  not  be  recognized  as  the  regulatory  agency  per  se,  he  oft'^n  retains ^ 
/.  enforcement,  authority.  This  split-function  situation  which  exists  in'  a  number  of 
I  states  does  not  appear  to  have,  any  weakening  effect  upon  the  overall  regulatory 
j/ operation.  It  must  be  noted,  however,  that  the  data  base  in  this  area  is 
exceptionally  weak  because  only  six  states  report  any  )etigation  in  the  area  at  all. 
.While  the  soliciutions  field  is  in  its  relative  infancy  in  coniparison  with  chariuble  ^ 
trusts  and  foundation's,  the  developing  trend  is  inescapable.  The  problem,  hoN^Tever^ 
[  is  that  ,^hich  also  exists  to  some  extent  in  the  charitable  'trusts  area:  a  greater 
public  awareness  is  needed.  It  will  be '^pdeed  .unfortunate  if  we  must  wait  for  large 
;  abuses  to  occur  before  legislation  is  enacted.  .       *  ,     '  * 

,  ^ 

^  .  ,  ^  '    ^\        Analysis  of  The  Model  Solicitations  .  j 

.       '  '  Act  and  Proposed  Revisions 

"^^\x\  October  1973  the  Ad  Hoc ..Cidmrhltfee  to.  Review  State  Legislation  of  the' 
N^onal  Health  Council  issued  a  draft  of  "Model  Legislation  Regulating  Charitable 
Organization§."^^  The.  proposed  legislation  was  formally  entitled  "An  Act  to 
Regulatp  Individuals  and  OrganizatioQS  Engaged  in  Charitable  Public  Solicitation" 
and  .v^as  modeled  after  state  statutes  In  New  York,  Wisconsin,  Nebraska, 
'Pennsylvania,  Massachusetts,  and  Ohio.  Its  .primary  aims  were,  (1)  to  provide  > 
.guidance  for  state  legislators  and  regulators  in  those  states  where  little  or  no 
Jegi  slat  ion  existed  and  (2)  to  supplant  existing  legislation  which  had  not 
satisfactorily  accomplished  its  original  purpose  of  providing  the  ;5tate  regulatory  ^ 
agency  wijth  an  efficient  and  comprehensive  means  of  supervising  charitable  solicita- 
;  tions^i  .  '  '       ,  .  * 

>TP  WhHe  the  act  was  patterned  after  existing  legislation^,  there  is  a  departure  in.^ 
, /several  important  respects.  The  principal  components  of  the  act  provide  for  standard^ 
1.  deflnittens,  registration  and  reporting  by  charitable  organizations  adjl 'professional 
fund  raisers*/  exemptions  from  registration  and  reporting,  the  creation  of ^a 
Commission  pn  Charitable  Organizations,  prohibited  acts  and  enforcement.  ^ 


The  act  in  section  2  attempts  to  clarify  the  scope  of  its  coverage  by  a  definition 
of  terms.  For  example,  Ifie  term  '^charitable  organization"  is  defined  as 

A  person  which  is  or  holds  itsetf  out  to  be  a  benevolent,  educational, 
philanthropic;^  humane,  patriotic  or  eleemosynary  organization  or  any  pergon 
which  solicits  or  obtains  contributions  solicited  from  the  public  for  charitable 
purposes  after  the  effective  date  of  this  act.  A  chapter,  branch,  area,  office  or, 
a  similar  affiliate  or,  any  person  soliciting  cpntribqtions  within  the  State  for  a 
charitable  organization  which  has  its  principal  place  of  bu^ness  outsicfe  the 
•State  shall  be  a  charita6le  organization  for  the  purposes  of  thrs  act. 

The  tferm  person  is  then  defined  to  include  individi^^ls,  corporatioK^,  partnerships, 
and  practically  any  other  type  of  association.  It  does  not  include  tn^se  authorised 
persons  who  solicit  on  behalf  of  a  registered  or  exempt  charitable  organization. 
Such  individuals  or  organization  would  be  classified  as  professional  fund  raisers  or 
solicitors,  who  are  defined  elsewhere  in  the  act.  The  above  definition  would  appear 
to  be  all-inclusive  and  cover  almost  every  conceivable  organization  that  solicits 
charitable  funds. 

Another  definition  thought  to  b'e  clarified  is  that  ot  a  professional  fund  raiser. 
For  some  time  there  has  been  a  dispute  within  the  professional  fund  raising 
community  as  to  the  proper  definition  of  a  professional  fund  raiser.  The  disagree- 
ment centers  more  on  the  standard  of  ethical  cx)nduct  displayed  by  certain 
individuals  rather  than  a  workable  legal  definition.  The  principal  argument  is  that  ^ 
fund  raiser  who  receives,  as  a  fee^  a  majority  of  the  funds  contributed,  should  not 
be  entitled  professional  in  any  sense  of  the  word.  The  model  "act  simply  ^tates  in 
section  2.8  that  a  professional  fund  raiser  is 

.  .  .any  person  "who  for  compensation  or  other  consideration  plans, 
conducts,  manages,  carries  on  or  advises  concerning  any  drive  oV  campaign  in 
this  state  for  the  purpose  of  soliciting  contributions  for  or  on  behalf  of  any 
^  charitable  organization,  or  who  engages  in  the  business  of,  or  holds  himself 
out  to  persons  in  this  state  as  independently  engaged  Jn  the  business  /of 
soliciting  conUibutHons  for  such  purpose.  A  bona  fide  officer  or  employee  of  a 
charitable  organization  or  of  a  registered  professional  fgnd^raiser,  shall  not  be 
deemed  a  professiongil  fund  raise;\ 

This.definition  also  overcomes  the  distinction  between  a  professional  fund  raiser 
and  a  professional  fund  raising  counsel  as  those  two  terms  have  been  used  within 
the  industry.  According  to  one  definitional  distinction/ the  professional  fund  raiser 
personally  engages  in  the  solicitation  of  funds  while  the  professional  fund  raising 
counsel  gives  advice  and  counseJ  to  the  charitable  oi-ganization  Whose  members 
actually  perform  the  solfcitation.  Additionally,  a  professional  fund  raising  counsel, 
according  to  the  American  Association  of  Fund-Raising  Counsel,  cannot  base  his  fee 
upon  a  percentage  of  the  gross  amount  solicited,  while  a  professional  fund  raiser 
may  do  so.  The  approach  correctly  taken  by  the  model  act  is  to  disregard  this 
distijiction  by, combining  them  under  one  legal  heading  concerning  all  professional 
-ftmd-f^sef^T-  thef^fterj  both  types  would  have^Oa  cdmply  with  the  registration 
requirements  for  such  individuals  and  organizations  found  in  section  11  of  the 
model  act. 

Another  definitional  distinction  which  has  troubled  the  fund-raising  community 
and  or)fi-^hich  is  also  clarified  by  the  model  act  is  the  difference  between  a 
profession aTVund  raiser  and  a  professional  solicitor.  In  several  instances  the  state 
statules  whicti  distinguish  between  these  individuals  and  impose  varymg  statutory 
requirements  (insofar  as  bonding  and  registration  requirements  are  concerned)  are 
extremely  vaoje  and  poorly  drafted.  Under  the  model  act  a  pro/essional  solicitor  is 
defined  as  7.. any  person  who  is  employed  or  retained  for  compensation  by  a 
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.  professional  fund  raiser  tb  solicit  contribu^ons  for  charitable  purposes  in  this  state, 
but  shs^lt  nQt  include  any  officer  or  employee  of  a  charitable  organization  or  of  a 
registered  professional  fund  raiser  whoie  duties, to  raise  ftjnds  are  incidental  to  his 

'.rjeguiar  employment/*  This  seems  to  be  a  workable  definition  which  should 

:.:Climinate  the  difficulties  encountered.  '  . 

Typical  of  all  existing  charitable  solicitation  legislation  is  a  statutory  exemptiori' 
section  which  excludes  certain  organizations  from  the  registration  and  reporting 

f  requirements  of  the  statute  and  thereby  from  the  coverage  of  the  act.  In  this 
respect  the*  model  act  does  not  alter  the  existing  law.  It  provides  in  section  5  an 
ex^ption  from  these  registration  and  reporting  require/rients  for  five  types  of 
organizations  or  indi^duals.  Organizations  exenipted  are  religious  organizations  and 
.their  affiliates  (an  exemption  which  will  be  discussed  later),  educational  institutions, 
nonprofit  ho^pitals,^  charitable  organizations  that  solicit  among  their«6wn 
membership  and  persons  who  solicit  contributions  for  a  named  individual  if  the 
named  individual  receives  all  of  the  contributions  (withoyt  any  deductions).  It- 
should  be  noted  that  in  terms  of  an  exemption  for  or^nizations  soliciting  among 
their  own  membership,  that  membership  shall  not  be  dptermirted  by  the  fact  that 
the  individual  has  made  a  contribution.  o  ^ 

Without  question,  the  greatest  departure  from  existing  statutes  found  in  the 
model  act  is  the  creation^  of  a  Commission  on  Charitable  Organizations;  The 
commission  is  to  consist  of  the  secretary  of  state  and  six  citizens  of  the  state,  none 
of  whom'  may  be  a  state  employee.  They^  shall  be  representative  of  the  public 
solicited  and  of  the  various  categories  of  charitable  persons  for  whor\solicitations 
are  made.  At  least  one  of  the  members  shall  be  a  representative  of  an  lQd^pfr>d«it 
charitable  organization  not  affiliated  with  a  federated  fund  raising  organization^  A 
federated  fund  raising  organization  is  defined  as  federation  of  independent 
charitable  organizations  which  have  voluntarily  joined  together  for  purposes  of* 
raising  and  distributing  money  for  and  among  themselves.  The  commission  has 
rule-making  and  adjudibative  powers  and  is  to  publish  an  annual  report  analyzing 

I  the  effectiveness  of  its  regulations  and  the  activities  of  persons  subject  to  the  act. 
'  It  has  been  repeatedly  pointed  out  that  registration  and  reportiVtg  requirements 
are  the  crux  of  any  regu^atory  scheme  for  both  charitable  trusts  and  foundations 

,  and  charitable  solicitations.  The  model  act  retains  those  requitements  in  sections  4 
and  11,  They  impose  registration  requirements  before  a  charitable  solicitation  may 
be  commenced.  Under  section  4,  registration  is  completed  by  filing  a  registration 
staterp^nt  syitlj^the  secretary  of  state  on  a  form  prescribed  by* him.  (It  has  been  recom- 
mended that  each  time  a  reference  is  made  to  the  secretary  of  state,  the  phrase  **ap- 
jropijiate  state  agency'*  be  substituted.    It  is  our  uoderstanding  that  the  moldel 

^ct, committee  has,  no  preference  as  to  which  jtate  authority  ought  to^ regulate  this 
conduct.)  The  statement  is  filed  in  the  first  year  It  solicitation  takes  place  and  in 
each  succeeding  year  during  which  the  organization  engages  in  such  activities.  The 
information  required  includes  basic  information  such  as  the  nam'e  and  address  of  the 
organization,  the  purpose  of  the  organization,  the  name  and  address  of  branches, 
affiliates,  or  chapters,  the  date,  place,  and  form  of  organization,  a  reference  to  any 
determjnation  of  tax-exempt  statws,  financial  statements  for  the  previous  year, 
whether  the  organization  intends  to  solicit  from"  the  public  directly  or  have  the 
solicitation  performed  on  its  behalf  by  others,  and  a  listing  of^the  salaried^  executive 
Staff.'The  modef^act  wirf  presumably  preserve  forms  currently  utilized  by  regulatory 
agencies.  In  those  states  that  have  yet  to  adopt  charitable  solicitation  legislation,  th^ 
model  act  registration  requirements  provide  an  excellent* basis  for  information 

]  *♦  section  11  of  4he  model  act  provides  for  the  registration  of  professional 'fund 
raisers  and  professional  solicitors.  These  two  classes  of  indivi<|uals  or  organizations 
are  also  required  to  file  a  j-egistration  statement  with  the  secretary  of  sjt^te.  The 
registration  application  of  every  professional  fund  raiser  must  l^e  accompanied  by 
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the  filing  of.  a  bond  in  the  amount  of  $5,000.  \(he  professional  fund  raiser  as  the 
principal  organization  would  be  required  to  file  a  bond  while  the  professional 
solicitor  would  not,  but  both  types  of  individuals  must  register  independently.  The 
provision  of  the  model  act  which  does  not  require  the  independent  bonding  of 
^ofessional  solicitors  represents  a  departure  from  existing  sUtutory  provisions  in 
several  jurisdictions.^"* 

The  registratipn  statement  filed  by  the  professional  fund  raiser  or  solicitor  is 
^   valid  for  a  renewable  period  of  one  year,  which  is  typical  of  most  chariuble  solicita- 
tion statutes.  Of  note  is  the  language  providing  for  an  appeal  to  tHe  Commission  on 
Charitable  Organizations  upon  the  denial  of  a  registration.  There  is  no  similar 
provision- in  any  existing  charitable  soliciUtion  legislation 

In  addition  to  registration  requirements,  the  model  act  provides  in  section  6  for 
the  filing  of  annual  reports  by  all  charitable  organizations  subjec^|,to  the  act.  Neither 
a  professional  fund  raiser  or  -solicitor  is  subject  to  the  annual  reporting  provision. 
All  charitable  organizations  that  employ  a  professional  fund  raiser  or  receive 
contributions  in  excess  of  $5,000  are  required  to  Tile  financial  ^statements 
accompanied  by  an  opinion  signed  by  an  independent  public  accountant.  An 
organization  exempt,  from  filing  can  secure  its  exempt  status  by  filing  arj^ affidavit 
setting  forth  the  reasons  for  such  exemption.  ^ 

Another  important  provision  contained  in  the  model  act  with  regard  to  the 
annual  reporting  is  the  adoption  in  section  6  of  uniform  accounting  procedures. 
Perhaps^  one, of  the  most  neglected  areas  in  the  overall  regulation  Of  charitable 
organizations  and  nonprofit  corporations  is  the  failure  to  have  accounting 
procedures  that  conform  to  generally  accepted  accounting  principles.  The  adoption 
of  such  procedures  would  make  the  reporting  form  far  more  comprehensible  within 
the  charitable  organization  community  and  to  the  regulatory  agency.  Without  the 
adoption  of  such  procedures  the  regulatgry  agency  must*  repeatedly  request 
additional  information  from  the  charitable  organization. 

In  addition  to  those  ^sections  which  have  been  selected  for  individual  discussion, 
the  model  act  contains  a  numbjsr  of  other  sections  which  should  be  noted  before  a 
discussion  of  contemplated  revisions  can  proceed.  One  of  these  sections  (section  7) 
concerns  the  limitation  on  the  amount  of  compensation  to  be  paid  to  a  . professional 
fund  raiser  or  solicitor.  The  model  act  adopts  the  position  that  no  more  than  a 
reasonable  percentage  should  be  paid  exclusive  of  cost  of  goods  or  services  provided 
to  the  public.  This  will  be  discussed  in  detail  later, 

Another  section  worthy  of  note  is  section  8.  wh^ch  provides  for  the  recording  of 
contracts  (with  the  secretary. of  state)  betWeSh' a  pfofessionaj  fund  raiser  and  the 
charitable  organization.  This  is  an  adoption  of  the  procedures  already  found  in 
..many- ,charjt|iblp.splicitation  statutes.  These  contracts  and  all  other  documents 
Including  the  registration  statement  and  the  annual  reports  are  open  to  public 
inspection  (seoj^  9).  J^^t     .  ' 

Prohibited  acc  and  enforcement  provisions  of  th6  model  act  are  found  in 
sections  13  and  15  respectively.  Section  13  prohibits  1)  using  or  exploiting  the  fact 
of  registration  to  imply  the  charity  is  endorsed  by  the  state,  2)  misleading  the 
public  into  believing  a  contribution  is  for  a  charitable  purpose  when  it  is  not,  3) 
stating  or  implying  that  any  named  person  sponsor^,  endorses,  or  approves  of  a 
charity  or  charitable  purpose  without  that  person  having  given  written  consent,  to 
the  use  of  his  name,  4)  soliciting  contributions  on  behalf  of  a  charitable  ^rgafifea- 
tion  without  authorization.  ^  *  ^  . 

Section  15  of  the  model  act  deals  with  enforcement  and  penalties.  The  secretary 
of  sUte  has  the  power  to  revoke  the  registration  of  any  charitable  organization, 
'professional,  fund  raiser  or  professional  solicitor  who  has  knowingly  made  a  false^or 
*  V    misleading  sqycment  in  any  registration  application  or  sUtemer^  Likewise  he  has 
the  disoretfoffo  suspend  op- revoke  a  registration  if  the, application  contains  fafso^or 
misleading  statements,  or  if  a  registra/if  has  violated  the  provisions  of  the  act. 
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JiijidlUonaUy,  He»h|S|jfWestigative.p€Jwp^s  if  thgj?e  are  reasonable  grounds  U)  suspect  a 
Ji^Jt^       Willful fand  Jntentfona|  giving  of  false  or  incojrect  information  is  a. 
I^m&d^  fjrre  of  |iot  jess  than«$100  an(J/or  Imprisonment  The 

|;$ccret£^  miy"  request,  thepittprney.  general  to  bring *suit  for  injunction 

l^rw/pr^.bAer^iel^  a^gainst  ifchafitabte  organizations,  professional  fund  raisers,  or 
|]j)rofei^1oha!  s^^  for  failure  to  file  required  statements  dr- reports,  or  for 
^•-^olatfoni^  6f  w  other  provisfcns  of^^e  model  act^i*  ' 


viewpoint  th^  are  a  number  of  problems  presented  by  the 
cftibqeraCt,^  could  &e  rectifiedlVy.  jrevisions  in  four  basic  areas.  The  revisions, 
r|fJiwh^  Wllf'be  d„^^  in  detail,  con^fi"<-l)  fund-raising-cqfsjs  limitatiotis,  (2)  the 
|pX9|X)5«jd  Commission  on.  Charitable  (Organizations,  (3)  state  approval  of  contracts 
'^^wei^n  ti«;.prof^^^^  fund'rakef  and  the  charitable  organization,  and  (4),  the 
0e^|mptiQn,.o^^^  registratioh  and  reporting  requirements. 

^'Becaiisc^^  solicitation  expenses  can  be  incurred  due  to  inefficiency,  out-right 


.^|U<I\9f  ^wfyiwj^^^^^^    of  the  solFcitation  Ifpethod,  it  is  necessary  to  ^monitor  and 
^^U^'thi^^psts.  f^^    a  t^latc^  viewpoint,  it  is  essential  that  the  maximum, 
^yise  be  ma^^^    the  charitable  dollar  because  (1^  that  is  what  the  dbnor  expects,  and 
|M2)|i|it^ity^  SQliCitaJtion^  process  i^  at 'stake.*  *  .  , 

.Se?ircral  m^  available  to  limit  the  occurrence  of  a  solicitation  J^^nmign^ 

fm;,i^Hfch  expenses  absorb  an  inordinatety  large  part  of  th'e  funds  receivedrOfle^ 
^proaich  is.-to  require  disclosure  of  these  expensed.  A  disclosure  statement  is 
f^ojb^ably  less  bjjrjdensome  to  a  professional  fend  raiser  or  charitable  organization  . 
|r<lnce  It  places  no  restrictions  ^n-4be  anitHint  of  costs  that  can  be  incurred.  The 
■^urjlen  is  on  the  pijblic  to  determine  whether  .or  not  efficient  use  has  been  made  of 
c^^^^  dollar..  The-  major  drawback  to  this  approach  is  that  .too  much 
l^^li^inlce  is  placed  on  the  public's  abilr^  to  determine  whether  or  not  their  donation 
^iMjiltimately  reach  the  charity.  • 

^^Another  method  whicft  can  be  used^  limit  or  prevent  the  occurrence  of 
;;^^cessive  scrticitation*expenses  is  taimp&e  an  absolute  pjepcentage  limitation  on  ^e  ^ 
'^,*mx)unt  that  can  be  expended  for  solicitation  expenses.  Several  states  hav^  statutes 
^^^ith  such  provisions  (see  Table  9).  Advantages  of  this  method  are  that  it  is  uniform, 
^^j|:9Ves  fair  notice  of  what  is  permissible,  and  flie  public  is  assured  that'  a  certam 
^laub^    of  their  donation  will,  be  utilized  fbr  charitable  purposes.  C]      '  ' 

There*  are  also  sdme  distinct  disadvarrtages^  foremost  of  which  is  inflexibility.  For  ^ 
;;example,  sinc^  suoh  a  statute  absolutely  prohibit*  costs  in  ex^ss  of^a  certain ' 
^  percentage,  if  will  nbt  recognize  situations  ,  where  the  costs  do  not  exceed  the 
-4imitation,.but  are  truly  *  "excessive.** , Conversely,  by  fixing  a  perceatage,  it  may 
^ehcouraget^the  expenditure  of  funds  up  to  that  amount  which  otWferwise  may  not 
ifiave  been  expended.  ^ 

Another  aspect. of ,fixecl  percentage  limitation  involves  restrictions  on  amounts 
^^used^o  purchase  goods  for  eventual  sale  to  the  public.  The  State  of  Washington  h?is 
J[^q)ted  su^a  statute  limiting  the  amount  that  can  be  paid  to  those  providing 
'^jajdads  and/or  services  to  the  donor.  The  limit  (s  55  percent  However^  this  can  be 
^^exceeded  if  the  appropriate  authority  .believes  that  th0  excess  is  due  to  special 
llpesisonS  and  the  solicitation  costs  are  r^sonable.  Washington  Rev.  Code  Ann. 
|^mi00{1974).         ^  .  ^ 

.^i'he  model  act  provides  yet  another  method  for  regulating  fund-raising  costs.  The 
^>tandafd  adopfed  is  "a  reasonable  percentage.**  This  standard  can  be  defined  by  the 
;^iKjmmtssion  on  Qiaritable  Organizations  (section  3  of  th^  rhodel  act).  It  is  enforced 
v6y,the  appropriate 'state  agency  through  its  power  to  disapprove  j  con  track  or 
.^written  statements  between  a  professional  solicitor  and  a  charitable  organization 
^section  8  of  the  model. act),, or  through  the  enforcement  and  perralty  provisions  of 
|^tipn15:of  the  model  act.        ^       ,  • 

since  th^  standard,  is  "a,  reasonable  percentage,'*  it  appareptly  -was^not  necessary 
^^foVscif  a  different  standard  when  gooas  are  (nvolved.  The  standard  is  broad /enough 
^tc^^^O^ly  cover' such  a  situation,     -  r  •  '    it  ." 
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1   A  reasonable  cost  concept  has  much  appeal  because  of  its  flexibility.  It  permits 
the  regulatory  agency  to  examine  all  fund  raising  costs  on  a  ca«-by-case  basis  as  , 
well  as'  giving  a  charitable  organization  some  latitude  m  expanding  funds  for 
fund-raising  purposes.    -  -       .  , 

One  alternative  to  the  above  is  an  approach  combining  the  beneficia  aspects  ot 
both  a  fixed  percentage  and  a  reasonable  percentage  standard.  When  fund- 
raising  costs  are  below-  a  fixed  percentage  the  burden  of  proof  would  be  on  the 
regulatory  agency  to  show  unreasonableness.  When  that  limit  is  !.x«eded^^the 
charitable  orianization  assumes  the  burden  of  proving  ^^^onableness.  This  approach 
has  the  ad^/antage  of  a  case-by-case  determmation,  set  guidelines,  and  flexibility. 

Some  states  have  adopted  similar  legislation  by  providing  that  solicitation  and 
fund-raising  costs  above  a  fixed  percentage  are  prima  facie  unreasonable  Ttte 
burden  of  proof  is  shifted  to  the  fund-raising  organization  to  show  that  the 
additional  costs  were  warranted.  However,  the  revised  approach  goes^  one  step 
further  by  providing  that  the  regulatory  agency  can  challenge  fund-raising  coste 
below  a  fixed  percentage  where  it  is  indicated  that  they  were  unnecessarily  incurred. 

Another  topic  which  has  received  considerable  discussion  is  the  proposed  creation 
of  a  Commission  on  Charitable  Organizations.  The  function  of  the  commssion  is  to 
make  rules  and  regulations  concerning  charitable  solicitations  and  to  hold  hearings- 
on  appeals  regarding  the  revocation  or  suspension  of  a  license  or  the  refusal  or  a 
license  application.  '  t   L  i 

As  stated  earlier,  the  commission  is  to  be  composed  of  the  secretary  of  stkte  lor 
alternate  state  agency,  such  as\the  attorney  general)  and  Six  or  more  citizen 
mSnbers,  who  are  to  serve  with^  pay.  The  citizens  are  to  be  represenUt.ve^of 
the  public  and  of  solicilfng  charitable  organizations,  with  at  least  one  member  being 
a  representative  of  ajfindependent  charitable-fcrganization  not  affiliated  with  a 
federated  fund-raisin/oVganization.     .  '       --  ,^„„iccinn 

A  number  of  problems  are  readily  apparent^vhen  you  compare  the  commission 
•  with  an  alternate  proposal  known  as  the  Charitable  citation  Bpard  of  Review 
K  composition  of  Ms  board  of  review  would  d.ffer  signific^t  y  from  Uie 
composition  of  the  commission.  The  board  ivould  be  composed  of  three  members 
aH  of  whom  must  be  experienced  in  the  charitablcsoheitations  area.  At  least  one 
member  would-be  an- attorney,  one  would  be  from  the  government  sector,  and  one 
•  would  be  from  an  organization  covered  by  the  model  act.  Each  member  of  the 
board  would  serve  full  time,  and  no  mor,e  than  two  of  the  three  members  would  be 
Si  the  «me  political  party.  If  should  be  required  that  all  the  members  possess 
sSS  evel  of  competence  to  enable  <hem  to  deal  with',  the  issufes  Which  wjll  be 
Scented /to  them  Furthermore,  the  board  would  be  set  up  as  an  '"dependent 
Lncy  apart  from  the  regulatory  agency.  In  contrast,  the  commission  "^ember!htp 
includes  the  head  of  the  enforcement  agency.  Under  the  model  acts  approach  the 
Srae  person  who  decides  that  a  registration  should  be  revoked  or  canceled  also  has 
the  'reponsibility  of  reviewing  that  decision.  It  is  obvious  that  this  type  of  review  is 
inherently  unfair.  ,    .  . 

,  Alternate  reviewing  procedures  are  also  being  proposed.  Any  person  whose 
rejdstration  was  rejected,  revoked,  or  modified,by  the  enforcement  authoritywou  d 
appeal  to  the  board.  A  de  novo  hearinrWould  be  held  after  which  a  decision  would 
=^b€  rendered.  The  decision  of  the  board  may  be  appealed  to  the  court  of  appeals- of 
ie  countyjn  which  the  state  capital  is  located.  The  appeafs  ^y;,^^"^^;"/^ 
decision  bised  on/the  record  and  would  affirm  the  order  of  the  board  if  it  Is 
supported  by  reliable,  probative,  ind  substantial -evidence.       ^  _ 

Before  the  Model  Solicitations  Act  is  submitted  by  the  Ad  Hoc  Committee  to 
the  legislatures  of  the  several  states  for  enactment,  it  is  also  necessary  that  a  careful 
study  be  undertaken  in  order  to  determine  whether  the  act,  as  presently  drafted 
may'be  subject  to  chalfenge  on  either  federal,  or  state  constituUonaJ  f  ounds. Jhe- 
.purpose  of  this  segment  of  the  report*  is  to  suggest;and  discuss  in  brief  the  possible 

•  ■     '       2t)2  ..  .- 
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constitutional  deficiencies  that  njay  be  contained  in  the  act.  f^or  the  sake  of  this 
discussion,  it  is  sufficient  to  focu>  upon  the  federal  constitution  alone,  since  nearly 
alt  of  the  state  constitutions  s.ubstantially  mirror  the  federal  model. 

Sections  8  and  15  of  the  model  act  are  of  primary  concern,  for  they  describe  the 
procedures  by  which  "the  secretary  of  state  approves  or  disapproves  'contracts  * 
between  professional  fund  raisers  and  charitably  organizations,  investigates  possible 
violations  of  the  act,  and  enforces  the  act  by  means  of  subjecting  violators  to  a 
range  of  civil  and  criminal  sanctions  including  misdemeanor  penaltles,Jnjunctlon,^ 
cancellation,  revocat«)n,  suspension  or  refusal  of  acceptance  of  a  registration 
application.  Of  particular  Interest  Is  section  8.2  which  sets  forth  the  standards  by 
which  the  secretary  of  state  Is  to  judge  contracts  or  agreements  between  fund  raisers 
and  charitable  organizations:  , 

If  the  Secretary  concludes  that  such  a  contract  or  written  arrangement  will 
involve  an  excessively  high  fund-raising, cost,  he  shall  request  the  partleM^. 
provide  satisfactory  explanation  and  may.  If  nQt  satisfied,  request  renegotia- 
tion sf  the  arrangement  upon  terms  acceptable  to  hinu  In  the  event  this  Is  not 
done  within  ten  days,  the  SecreUry  may  disapprove  the  contfact  or  arrange- 
ment. No  registered  charitable  organization  or  professional  solicitor  shall  carry 
out  or  execute  a  disapproved  conUct,  or  receive  or  perform  services,  or  receive 
-  or  maRe  payments,  pursuant  to  a  disapproved  contract^  Any  party  to  a 
disapproved  contract  shall,  upon  written  request  made  within  thirty  days  of 
disapproval,  be  given  a  hearing  before  the  commission  within  thirty  days  after 
*such  a  request  If  filed. 

•  • 

In  analyzing  the  language  of  section  8.2,  four  possible  Issues  of  constitutional 
magnitude  are  re\/ealed.  In  the  order  tha^they  will  Jbe  discussed  below,  the  Issues 
are  as  .follows:  (1)  does  the  procedure  described  In  section  8.2  violate  procedural 
due  process  rights  of  the  parties  seeking  approval  of  a  solicitations  contract  or^ 
written  arrangement,  (2)  Is  the  statutory  standard  by  which  the  secretary  of  state  is 
supposed  to  judge  the  merits  of  solicitation  contracts  overly  vague  and  \^lthout  an 
intelligible  principle  so  as,  to  amount  to  an  unconstitutional  delegafion  of 
adjudicative  power  by  the  legislature  to  the  secretary  of  state,  (3)  does  the^failure 
of  section  8.2  to  provide  for  judicial  review  of  the  declsionsK)f  either  the  secretary 
of  state  or  the,  commission  amount  to  a  constitutional  violation,  (4)  do  the 
provisions  of  section  8.2  so  impair  the  obligatioa  of  contracts  between  persons  and 
organizations  subject  to  the  model  act  as  to  violate  Article  I,  Section  10  of  the 
United  States  Constitution  (which  provides  **No  State  shall  pass  any. .  Jaw  ifttpairing 
the  obligation  of  contracts. . .  .")?     .  ' 

Section  8.2  requires  |he  secretary  of  state  to  determine  If  the  contract  under  his 
consi<*pratlon  .involves  an  excessively  high  fund  raising  cost.'*  After  such  a 
determination,  the  secretary  of  state  must  necessarily  request  an  explanation  from 
the  parties  to  the  contract.  At  this  Roint  In  the  procedure  set  forth  In  section  8.2, 
the  question  arises  as  to  whether  the  parties  are  entitled  under  the  due  process 
claiJse  to  a  hearing  rather  than  just  an  opportunity  to  make  an  Infor/nal  explanation 
about  the  circumstances  surrounding  the  contract  under  consideration.  Since  the 
secretary  of  state's  determination  seemingly  l-ests  upon  an  adjudicative. decision- 
making process,  denial  oT  an  opportunity  to  present  opposing  evidence  and 
argurnent  ^to  such  adjudication  may  amount  to  a  denial  of  due  process.^^  The 
principle  un(ierlylng  the  need  for  a  sufficient  procedure  In  tfys  context  Is  ^at  a 
party  who  has  sufficient  Interest  at  stake  In  a  determination  of  governmental  action 
should  be  entitled  to  an  opportunity  to  know  and  to  meet,  with  the  weapons  of 
rebuttal  evidence,  cross-examination  and  argument,  unfavorable  evidence  of 
adjudicative  facts.6  7 

Mo'reover,  the  possible  deficiencies  raised  above  In  the  context  of  the  due  process 
clause  most  likely  are  not  cured  by  the  provision  In  section  8.2  permitting  the 
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parties  a  hearing  before  a  commission  after  an  adverse  decision  by  the  secretary  of 
state  It  is  clear  that  \hc  requirements  .of  due  process  must  be  met  at  the  time  of 
the  initial  adjudication  that  the  contract  is  found  to  involve  e.)^cessively  high  costs 
unless  the  commission  is  later  empowered  to  review  the  entire  matter  de  novo. 
Thus  since  section  8.2  does  nor  describe  the  exatt  procedures  under  which  either 
the  secretary  of  state  or  the  commission  will  operate,  it  is  important  to  develop  an 
administrative  process  under  the  model  act  to  meet-due  process  requirements. 

The  standard  by  which  the  secretary  of  state  is  supposed  to  judge  fund-raising 
contracts  is  stated  in  section'8.2  and  rests  upon  one  major  consideration:  whether 
'the  contract  involves  an  e;ccessively  high  cost.  For  such  a  delegation  of  power  to  an 
administrative  officer  to  be  valid,  the  delegation  must  contain  legislative  ^standards 
which  the  officer  must  follow  in  his  decision  making.^^  If  the  standard  , is  too  vague 
and  does  not  convey  an  intelligible  punciple,  the  legislative  delegation  is  invalid. 

Although  the  law  of  state  delegation  differs  somewhat  from  the  law  of  federal 
delegation,  it  is  common  lo  both  the  ^te  and  federal  court  decisions  that  there  is 
much  confusion  about  what  standards  We  vague  and  what  standards  are  not  vague. 
Accordingly,  though  the  standard  contained  in  section  8.2  most  likely  meets  all  the 
delegation  of  power  criteria,  it  may  be  wise/to  include  in  more  detailed  language  the 
precise  aspects.of  fund-raising  contracts  that  the  Secretary  of  state  shouM  consider. 
Thus,  any  challenge  to  the  act  on  this  l?'asis  could  be  avoided.  o 

None  of 'the  provisions  of  the  model'act  mention  judicial  review  of  administrative 
action  taken  by  the  secretary  of-  state  or  the  commission.  While«  ^e  state  courts 
have  apparently  had  little  hesiution  in  cutting  off  judicial  review  of  administrative 
determinations,!*  it  is  ,clear  that  where  criminal  penalties  may  arise  from 
administrative  adjudication,  judfcial  review  of  such  a  determinatiorv  is  constitu- 
tionally required.72  Although  neither  the  secretary  of  state  nor  the  commission  is 
granted  the  power  to  impose  criminal  penalties  by  sectlorV  1 5.4,  paragraph  2,  the 
secretary  is  givfen  the  discretion  te- request  tHe  attorney  gene^ral  to  bring  an  .action  in 
■■the  name  of  the  state  against  any  charitable  organization  or^fund  raiser  who  the 
secretary  believe  has  willfully  violated  the  provisions  of  the  model  act. 

Thus  it  is  the  exercise  of  discretion  on  the  part  of  the  secretary' of  state  which 
may  directly  lead  to  the  impositidn  of  criminal  penalties  upon  charitable  organiza- 
tions or  professional  fund  raisers.  For  this  reason,  a  question  arises  as  to  whether 
the- model  act  should  provide  for  judicial  review  at  some  point  in  the  administrative 
process  in  order  to  meet  constitutional  requirements.  Since  the  exercise  of  'the 
secretary's  discretion  to  request  the  attorney  general  to  bring  a  criminal  action  must 
be  based  upon  an  adjudicative,  decision-making  analysis  of  the  facts  be/ore  him  m 
any  given  case,  it^  would  seem  wise  that  the  model  act.  include  a  provision  tor 
judicialvreview  to  safeguard  the  constitutional  rights  of  those  persons  subfect  to  the 

''"^Thevqontract  clause  of  the  U.S.  Constitution  is  found  in  Article  I,  Section  10,  cl. 
1?^  Although  during  the  first  century  of  government  under  the  Cqpstitution  the 
pr6K?hition  of  any  state  law  impairing  the  obligation  of.  contracts;  was  a  major 
restrainl^on  state  economic  regulation,  since  the  1930s  cootract  clause. barriers  have 
b^en'^ytstantially  lowered.'''*  \  !:        '  * 

Regarding  the  model  act,  it  is  extremely  doubtful  whether  the  contract  clause 
prohibits  such  regulation  of  charitable  solicitatipns.  First  of  all,  it  must  be 
remembered  that  the  clause  is  applicable  when  the  state  attempts  to^i^g^Jlate  the 
obligations  of  contracts,  not  when  the  state  regulates  the  formatioh^f  contracts. 
Even  if  the  act  affects  contractual  obligatipns,  the  decisions  put  it  beyond  question 
that  the  states  possess  the  authority  to  safeguard  such  a  vital  interest  of  their  pe.opfe 
as  solicitations  for  charitable  pufposes.^^  The  Supreme  Court  has  succinctly  stated 
the  relation  of  state  regulation  to  the  contract  clause  and  has  thereby  concluded' 
that  the  clause  do^f^  not  remaih  a  barrier  to  any  reasonable  public  relation: 
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•  The  States  retain  adequaifc  power  to  protect  the^^public  health  agalnsU 
1  tnainten^nce  of  nuisances  despite  insistence  uponf'Sxisting  contracts  

The  policy  of  protecting  contracts  against  Jmpairments  presupposes  the 

*  maintenance  of  government  by  virtue  of  wliich  contractual  relations  are  ^ 
.  worthwhile  —  a  government^ which  retains  adequate  authority  to  secure  the 

-     peace  arid  good  order  of  society. ''^  ^  ^  ^ 

Thus,  jo  reiterate,  there  exists  no  real  doubt  that  the  model  act  easily  clears  the 
barrier  of  the  contract  clause.  The  act  attempts  to  regulate  an  area  of  legitimate 
concern -10  the  states  and  provides  a  reasonabte  schenue  for  such  regulation. 


The  Religious  Organization  Issue 

One  of  the  major  problems  confronting  the  regulation  of  charitable  solicitations 
drawn  into  focus  by  the  Model  Solicitations  Act  is  the  question  of  the  permissible 
extent  of  state  regulation  over  purely  religious  or  reJigiously  affiliated  organizations 
that  publicly  solicit  funds.^The  model  act  and  most  state  solicitation  statutes  totally 
exempt  such  religious  organizations  fronr}  regulation  even  if  the  purposes  for  which 
the  solicitation  is  performed  are  6nly  peripherally  religious. 

Section  2  of  the  model  act  defines  a  "charitable  organization"  as  follows: 

SECTION  2.  Definitions.  The  following  words  and  phrases  as  used  in  this 
act  shall  have  the  following  meanings  unless  a  different  meaning  is  required  by 
the  context:    4  ' 

1.  "Charitable  organization".. A  person  which  is  or  holds  itself  out  to  be  a 
benevolent,  educational,  philanthropic,  humane,  patriotic,  or  eleemosynary 
organization  or  any  person  which  solicits  or^  obtains  contributidnSj  solicited 
from  the  public  for  charitable  purposes  after  the  effective  dati  of  this 
act. .  This  definition  siiaii  not  be  deemed  to  inciude  any  constituted  reiigious 
organizations  or  any  group  affiiiat^d  *witii  and  forming  an  integral  part  of  such 
organization  no  part  of  the  net  income  of^hich  inures  to  the' direct  benefit 
of  any  individual  and  which  have  received  a  declaration  of  current  tax  exempt 
status  from/the  government  of  the  United  States.  .  . .  [emphasis  added] 

/ 

Section  5"^ of  the  model  act  which  provides  for  the  registration  also  specifically 
exempts  religious  organizations.  Section  5  reads: 

SECTION  5.  Exemptions.   -  *  '  ' 

l/The  following  shall  not  be  required  to  file  registratiori  statements  with  the 
Secretary  of  State: 

a.  A  corporation -sole  01^  other'^rellgious  corporation,  ti'ust  or  organization 
incorporated  or  'established  for  religious  purposes,  nor  any  agency  or 
organization  incorporated  or  established  for  charitable,  hospital,  or  educational 
^    purposes  and  engaged  in  effectuating  one  or  more  of  such  purposes,  thatjs 
affiliated  with,  operated  by,  or  supervised  or  controlled  by  a  corporation  sole 
or  other  religious  corporation,  trust  or  organization  incorporated  or 
established  for  religious  purposes,  nor  other  religious  agencies  or  organizations 
/  which  serve  religion  by  the  preservation  of  religious  rights  and  freedom  from 
.persecution  or  prejudice  or  by  fostering  religion,  including  the  moral  and 
;  ^  ethical  aspects  of  a  particular  religious  fafth. 

The  above  quoted  language  provides  a  very  broad  exemption  which  can  be  utilized 
,V    *0   riumbers  of  organizations  which  merely  claim  to  be  'Veijgious/'  The  present 
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"exemption  also  covers  subsidiary  organizations  or  affifiates  of  organized  religious 
gfpups.  Such  affiliates,  while  nominally  controlled  by  a  bona  fide  religious  group, 
may»  be  engaged  In  activities  that  are  not  primarily  religious.  An  example  of  such  a 

» situation  Nvould  be  a  hospital  controlled  by  a  religious  denomination.  The  present 
language  in  the  exemption  clause  is  broad  enough  to  cover  any  nominally  religiously 
affiliated  organization. 

The  present  language  also  exempts  fronr  the  registration  requirement  practically 
any  group  or  organization  claiming  religious  status.  There  should  be  a  mechanisnrr 
within  the  modeJ  act  that  allows  a  ^tate  official  to  scrutinize  organizations  claiming 
'Veliglous"  status  and  publicly  soliciting  funds.  Of  course  any  attempt  to  regulate 
the  public  solicitations pf  sych  organizations  runs  into  the  constitutionally  protected 
right  of  freedom  of  religion.  However,  it  should  be  possible  to  stay  within 
constitutional  boun(^s  and  yet  gain  basic  information  concerning  religious  organiza- 
tions that  solicit  funds.  The  dividing  line  between  permissible  state  regulation  and 
a  violation  of  constitutional  rights  rests  in  the  administrative  decision  of  w^hether  to 
grant  or  reject  a  registration  (or  license)  preliminary  to  soliciting  fun^.  Where  the 
administrativLb  decision  determines  the  basic  worthiness  of  the  religious  cause  or 
whether  the  organization  is,  per  ^e,  a  religion,  such  a  decision  is  constitutionally 
impermissible  and  becomes  censorship  of  the  free  exercise  of  religion.''^ 

It  is  clear,  however,  that  a  state  possesses  the  general  power  to  regulate  solicita- 
tions through  nondiscriminatory  legislation  relating'  to  the  manner  of  the  solicita- 
tion.''* Certainly  the  cloak  of  religion  should  not  be  permitted  to  commit  outright 
fraud  on  the  fJublic.''^  Therefore,  where  the  decision  to  grant  or  withhold  a  license 
does  not  depend  on  any  religious  test,  state  regulation  shoulii  be  valid  in  a 
constitutional  sense. 

Furthermore,  where  the  public  solicitation  by  religious  organizations  or  their 
affiliates  is  not  solely  for  the  preservation  or  advancement  of  religion,  the  state  may 
regulate  that  part  of  the  solicitation  which  benefits  a  charitable  rather  than  a 
religious  purpose.  The  state  as  well  as  the  church  has  an  interest  in  the  welfare  of 
its  citizens  apart  from  any  religious  connotations,  although  many  regar4  the  practice 
of  charity  as  a  religious  duty.^o 

In  order  to  comply  with  the  constitutional  dictates  and  at  the  same  time 
regulate  public  charitable  solicitations,  a  number  o^f  revisions  must  be  made  to  the 
religious  exemptions  portion  of  the  model  act  and  in  similar  state  Tegisiation.  The 
proposed  approach  is>  essentially  definitional.  The  coverage  of  the  model  act  would 
be  expanded  td  .include  religious  groups  and  their  affiliates  by  inserting  the  word 
"religious"  jnto  the  definition  of  ''charitable organizations**  anci  then, deleting 
larfgijage  which  now  exempts  religious  groups.  The  statute  would  read! 

lSECTI0N*2.  Definitions.' 

**Charitable  Organization"  mearis:  any  benevolent,  religious,  educational, 
pHllanthrppic,  humane,  patriotic,  or.  eleemosynary  organization  or  person 
which  so'licits.or  obtains  contributions  solicited  from  the  public  for  charitable 
purposes.  A  chapter,  branch,  area  office,  or  sifnilar  affiliate  or  any  person 
soliciting  contributions  within  the  state  for  a  charitable  organization  which 
has  its  principal  place  of  business  outside  the  state  shall  be  considered  a 
charitable  organization  for  the  purposes  of  this  act. 

If  all  religious  groups  are  covered  by  the  statute,  the  governmental  agency  which 
administers  the  statute  can  take  the  position  that  they  are  entitled  to  some  initial 
information  regarding  a  group's  activities  in  order  to  determine  whether  or  not  the 
group  should  be  exempted  from  the  registration  requirements.  Without  this 
coverage,  the. state  agency  would  be  prevented  from  examining, activities  of  any, 
group  which  labeledvitself  as.a  *^religious'*  organization. 
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ggrte  proj)osal  wo.uld  .retain  the  present  intention  that,  the  model  act  cover  large, 
•^tional  prganizatibns  which  are  located'or  headquartered  outside  kheitate.  Further 
■iM^  wou.id  be  no  reference  to  a  declaration  of  current  tax  exempt  status  from  the 
|toVemme«  of  -the  United  States  in  subsection  1  of  section  2.  Deletion  of  this 
K'*""  state  official  to  consider  the  tax-exempt  status  as  only  a  factor 

Ifl  '  •t-f-T'  exemption  ffom  filing  is  appropriate.  This  allows  the  state  official 

l#ll??'P'!'*y  *°  '"l^'re  into  the  activities  of  a  religious  group  even  thoueh  such  a 
^0!JP  !)iay  have  been  granted  exempt  status.-  ,      ^  -;p:o- 

addition  to  altering  the  definition  section  and  thereby  the  basfc  scope  of  the 


sections 


 .'  ""^■"■mwii  scLnoii  ana  inereuy  ine  oasic  scoi 

??^ctj  t^ere  are  changes  which  must  be  made  to  the  reporting  and  registration 

0  order_to  reflect  this  expan'ded  coverage.  At  the  present  time  the  model  act  in 
^section  5  exenripts  Religious  organizations  and  their  affiliates  from  any  registration 
MI^S^'.^'"''"*.  Since^  no  determination  will  be  made  as  to  the  initial  wortffiness  of  the  . 

.religious  organizations  which  are  soliciting  from  the  public  and  not 
its  !•  °^  ^/"l'«rship  would  be  required  to  file  a  registration  statement  . 

fiP"""?fr't<^  section  4  of  the  model  act  The  effect  of  this  change  would  be  to  brine  ' 
#aJH-eligious^  groups  tijat  solicit  fiinds  from  the  public  under  thfscrutiny  of  tije 

E^lj^T'k^'  exemption  from  filing^annual  reports  is  retained  in  the  proposed  ' 
freVlsion;  to  t^e  model  act  This  js  to  effectuate  a  coffiprofnise  between  the  religious  ' 
t^J?^^^^^^  2rjd  the  state  regula^ory  agencies  and  further  to  indicate  that  there  is  no '  ' 
|intention  to  bridge  the  constitutional  gap  between  church  and  state.  So  long  as  the. 
I^nipal  registration  statement  provides  the  basic  information  that  charitabfe  or  '  - 
.^religious  purposes  will  be  benefited  by  the  solicitation,  there  is  no  additional/need   '  ^ 
por^further  state  intervention.  *  ;  /  -  ^ 

Despite  th^ ^initial  hesitancy  to  launch  a  state  regulatory  program  in  this  area/jt 
organizations  hiding  behind  the  cloak  of  religious  affiliations 
tSI?!9^^9^.P''^^^"^e<'  from  further  injuring  the  public.  The  aim  of  thesTproposed 
irevisiojis  IS  not  to  subject  religious  groups  and  organizations  to  any  form  of  - 

u  -.T.  ^^"^^^  ^^""l       ^.'"^^      preventing  those  organizations  ftat  . 

1  sohcit  for  charitable  as  opposed  to  religious  causes  from  avoiding  the  mandate  of  .  > 
^tne  act^  .        .  -  ' 
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U  Pa  X   "o^  (1957):  Karst,  "The  Efficiency  of  H,e  CharlUble  Dollar:  An  Unfulfilled 
,  SUte  Responsibility,"  73  Harv.  L.  fi^v.  433  (1960). 

2.  Marion  Fremont-Smith.  Foundations  and  Government.  (Russell  Sage.  1965).*pp.  250-68; 
Karst.  ibid..  433.  476. 

3  The  power  of  the  sovereign  as  parent  of  the  country  to  protect  the  ^"^''^'^  ff^^/'l^^Vll 
who  are  Incapable  of  protecting  themselves  (i.e.  children,  lunatics,  dependents,  charluble 
beneficiaries,  etc.)  ^ 

\  See  generally,  4  Bogert,  Trusts  arid  Trustees  §432  (2nd  ed  1964);  4  Scott  on  Trusts  §399.1. 
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fjO.  See,  forexamplei,  Dillaway  v.  fiwrfon,  256  Mass.  568/153  N.E.  13  (1926);  But  see  BroWn^^ 
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proper  party  see,  15  Am.  jur.  2d  Oiarities  §119  (1964);  Annot.  62  A.L.R.  88t  {]929);  Anno t. 
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subparagraph  (c),  the  Arpss  receipts  of  which  in  each  taxable  year  are  normally  not  more  than 
$5,000;  or  the  cxclusivUy  religiouj*  activities  of  any  religious  order  (I RC*§6033(2)(AJ. 

29.  tiias.  Regi  §1.605$;.  1(b)(3). 
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foundation  be  taxed  under  chapter  42,  the  states  still  may  take  further  action  to  correct  those 
abuses. 
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37.  Ibid.  ■  ' 
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SELF*REGPLATI0N  IN,PRIVATE  PHILANTHROPY 

Peter  G.  Meekt  ,  '  ,  ^ 


Introduction 


This  report  Is  concerned  with  activities  initiated  and  carried  out  by  the  private 
sector  tp  affect  the  use  of  funds  either  bequeathed  or  contributed  by  the  public  for 
philanthropic  purposes.  (By  and  large,  these  gifts  are  Ux -exempt  to  the.  donor  because 
they  are  given  to  and  spent  by  dTganizations  that  are  exempt^from  taxation  because  of 
the  piirpoks  for  which  they  exist.)  Broadly  defined  as  self-regulation,  the  activities 
P|esented  here  complement  and  supplement  regulation  by  federal,  state,  and  local 

;  governmental  units.^ 

"Almost  all  of  the  significant  self-regulatory  activities  conducted  in  the  private 

^  philanthropic  field  in  the'ijnited  States  as  of  the  summer  of  1 9^4  are  discussed  in  the 
followifig  pages.  Limitations  of  time  and  funds  did  not  permit  a  more  comprehensive 

^tudy;  self-regulatory  activities  within  specifjp  religious  fields  and  within  single  organi- 

^zatlons  at  the  national,  state,  and  local  levels  receive  onfy  passing  reference,  for  exam- 
ple. The  general'coverage  is  intended  to  provide  the  Filer  Commission  with  an  under- 
standing ofthe  purposes  and  scope  of  self-regulation  in  philanthropy  today. 

V    *  '  "  ^ 

,     -  J  \  .  -  - 

SELF-REGULATION  IN  PHILANTHROPY: 
OVERVIEW  AND  SELECTED  EXAMPLES  OF 
'    ,      .    PRIVATfe  EFFORTS  WITH  .RIlGULATORY  POTENTIAL 


Regulation  is  most  commonly  defined  as  accpmplishlng  conformity  to  law.  Regu^ 
•yatory  bodie?  are  usually  governmental  entities  or  have  powers  delegated  to  them  by 
\  legislative  bodies.  There  fs  a  potential  coercive  presence  stemmi;ig  from  law  or  a  court 
order.  Therefore,  to- use  the  term  "regulation"  to  describe  efforts  undertaken  volurh 
^tarily  by  groups  having  no  responsibility  derived  from  law  may  be  technically  inac- 
curate and  semantically  ^inappropriate.  However,"  there  was  little  misunderstanding 
during|this  study  of  what  was  meant  when  **self-reguIation"  was  discussed  in  the 
context  of  organizations  concerned  with  philanthropy.  .  . 

Consideyng  the  dimensions  of  philanthropy  in  the  United  States,  regulation  of 
*  philarjthrqpy  -  both  from  within  the  field  and  from  federal,  state,  and  local  govern- 
ment -  has  been  slow  in  coming  and  limited  m  its  scope  and  application.  In  1974 
alOTiQ,i$25  billion  was  contributed  for  philanthropic  purposes,  countless  millions  of 
Americans  volunteered  their  time  and  effort  as  well  as  contributing  their  money. 
Contributed  funds  and  volunteer  time  and  effort  are  tha  life-blopd  of  voluntary 

do  not  havejfl  built-!n  constituency, . 
jpltaf  auxiliary,  it  is  absolutefy  essen- 


organizations.  In  the  case  of  organizations  that 
sucl)tas  the  members  of  a  frateriipl  ocder  or  a  ho 

tial  that  public  intejest  and  con^rn  be"  maintained  at  a  high'level  so  ^hat  the  needed 
funds  and  time  will  te  contributed.  Public  appfovaL  of  the  cause^a  id  public  confi- 
dence in  the  use  being  made  cjf  contriljutions  are  fundamental  tc  the  survival'  of 
pllvatei)hllanthroplcor*ganizations.       ^       ^/  ' 

,^ln  trie  early  days  of  our.  history  this  approval  and  confidence  werj  readily*gained. 
everytl  ing  in  the  Unijed^tates  grew  bigger  and  more  numerous  -  including  chari- 
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table  causes  and  the  amount  of  funds  involved  -  the  need  to  maintain  public  confi- 
dence and  pncourage  public  support  became  a  matter  of  increasing  concern  to  the 
philanthropic  community.  In  1882  the  Contributors  Information  Bureau  was  estab- 
lished by  the  Charity  Organization  Society  of  New  York  City  to  provide  contributors 
with  information  about  a  soliciting  ocganization  so  that  they  could  make  an  informed 
decision  about  whether  to  contribute  money  and  time.  If  this  decision  was  affected  by 

.  the  information  provided  by  the  bureau,  a  regulatory  role  was  being  performed  since 
^this  private  organization  had  formulated  standards  for  judgihg.the  solicitation  appeal 
of  a  given  charitable  organization,  k  was  hbped  that  contributors  would  support  those 
soliciting  organizations  that  met  the  bureau's  .standards  and  would' be  discouraged 
from  supporting  a  sub-standard  charity.  The  adversely  affected  charity,  in-order  to 
survive,  would  strive  to  meet  the  bureau's  standards.  This  is  a  rationale  for  self-regula- 
tory activities  in  the  philanthropic  field. 

Guidance  for  the  contributor,  with  its  corollary  of  assurarrce  that  the  contribution 
will  be  properly  spertt,  was  a  concern, of  the 'private  sector  long  before  the  federal 
government,  in  the  late  1940s,  and  the  states,  beginning  ia  1950,  began  to  jenact  legis- 
lation to  coprect  tax  abuses  in  the  name  of* charity  and  to  require  state  registration  and 

-  supervision  of  charitable  organizations. 


-Standard-Setting  and  Accreditation 


The  private  sector's  concern  has  not  only  been  to  k^ep  the  contributor's  attitudes 
properly,  positive  and  the  contributions  flowing  in  ever-increJsing  amounts.  The  va'st 
majority  of  philanthropic  organizations  also  realize  that  they  must  earn  whatever  pub- 
lic confidence  and  approval  th^y  n.eed  and  must  perform  their  role  as  effectively  as 
the  contributorsassume  they  do.  .  ^ 

Much  of  early^  philanthropy  was  devoted  to  education,,  social  welfare,  civic  better- 
ment, apd  health.  In  these  fields  there  was  a  tradition  of  professional  performance 
stancirds  formulated  and  administered  by  peers.  Teachers,  physicians,  dentists,  nurses, 
and  social  welfare  workers  attended  schools  that  were  accredited  by  bodies  set  up  for 
this  purpose  by  their  respective  professions.  I\ccreditation  has  become  the  widely 
used  and  accepted  measure  of  quality.  *  . 

Thus  it  was  understandable  that  the^oncept  of  setting  standards  should  be  intro- 
duced into  the  |udgiF(g  of  charitable  OrgSiizations.  just  as  the. public  was^encouraged 
to  us^  the  services  of  professionals  wli)  had  been  trained  in  accredited  institutions 
and  certified  by  a  body  of  their  peers,  so,  too,  was  it  logical  that  contributors  be 
encouraged  to  give  their  time  and  money  to  organizations  that  met  specified  and 
recognized  standards.  * 

The  development  of  quality  controfs  in  industry,  the  cucrent  emphasis  on  standards 
for  acceptable  air  and  drinking  water  and  for  safer  automobiles,  even  '*the  standardof 
living*'  -  all  are  well-known  example^  of  concern  for  rational  measurement  and  evalua- 
tion of  the  quantity, and  quality  bf  what  the  nation  does  and  produces.  Standard- 
setting  has  developed  out  pf  a  specific;  strongly  felt  need  tor  rrationally  recognized 
guidelines  for  qualiiy  s^ice.  Not  surprisingly,  the  basic  approach  in  each  ne^  area 
has  been  similar,  ifypically,  standa/ds  reflect  conternporary  ^res^arch  and  professional 
judgment^(*'&est  practice'*)  and  are  concerned  with  recjuisite  characteristics  (inputs)^ 
service  delivery  (process),  and  fesufts  obtained  (outp^Uts).  Once  developed,  staf»dai^ 
are  publicized,  disseminated,  and  utilized  by  agencie^  to  improve  their  administration 
and  services.  .Ultimately,  they.are  use^  in  accreditation. 

Ewald  B.  Nyquist,  then  deputy  commissioner  and  now  Commissioner  of  New  York 
State  Department  of  Education,  d^'scribed  accreditation  as  follows: 

"ill  *  V  •  ■ 

/ 1  Accrediting  fs  an  Aaierican  pKonomenon;  it  is  not  in  existence,  in  any  t)ther 

'  country.  This  is  because  this  cpuntry  was  founded  on  a  system  of  dispersed 
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controls,  voluntary  association,  a  separation  pf  powers,,  in  short,  a  'reluctance 
to  rule.-  ^  ♦ 


Thus,  the  rationale  for  accreditation  in  the  United  States  is  contained  in  thd 
same^oncepts  which  establjsh(>d*  democracy  in  America:  Those  freedoms  con- 
,  ducive  to  and  in  support  of  self-government  and  voluntary  cooperation  rather 
than  outside  restraints  which  lead  to  imposed  directives  and  planning  by  cen- 
tralized  aOthority . .  } 
'&  '  '  * 

J.,  Thus  the  objective  of  standard-setting  is  not  only  to  reassure  contributors,  patients, 
Carid  customers.  Self-discipline  through  voluntary  regulation  is  also  viewed  as  more  de* 
sirable  than  regulation. by  governmental  agencies  wielding  the  force  of  law. 
v..  However,  as  the  scope  of  <;haritable  activities  grew  bfgger,  and  as  more  funds  were 
Involved  and  the  problems  became  more  complex,  an  underpinning  of  lawbecapie^ 
^^^ntial  complement  to  the  developing  voluntary  efforts  to  regulate  through  standard- 
Jimg.and  accteditation.  Standard-setting  in  private  philanthropy  is  today  largely 
^carried  onjn  shared  responsibility  >vith  law  enforcement  agencies.  Licensing  of  practi- 
tioners anil  institutions  is,^  common  public  funtftion  to  assure  ^at  these  persons  Jnd 
;lnsti6itions.  are  at  least  qualified  by  some  staodard  that  will  guard  the  pQblic  .safety. 
'IA\\  tax-exempt  organizations  must  report  annually  to  tTie  federal  government.  Private 
foundations  must  meet  Certain  new  requirements  under  the  Tax  Reform  Act  of  1969. 
'ft^jpftany  states,  public  charities  must  register  with  state  or  local  governments.  (0|her 
^reports  prepared  for  the  Commission  oa^Private  Philanthropy  and  Public  Needs  will 
!^<lescribe  tM  scope  and  effectiveness  of  these  legally  based  regulatory  activities.) 
^    Despite  the  existence  of  these  legally  based  re^latory  activities,  self-regulation 
^to  assure  public  confidence  and  support  and  to  improve  the.quafity  of  organizational  • 
.performance  and  service  continues  to  be  an  important  principle  in  private  philan- 
thropy. It  is  co/isistent  with  the  American  way  of  fre*e  enterprise,  of  which  private 
'philanthropy  Js  an  important  expression.  The  legaj  underpinnings  are  there  to  strength- 
en and  encourage  -  not  supplant  -  self-regulatton.  But  self -regulation  must  have  im- 
pact if  it  is  to  accomplish  the  purposes  for  which  self-regulatory  me^Tanisms  have 
Vbeen  created.       , « 

...  In  higher  education  and  health  institutional  services,  accreditation  mechanisms  have 
,been  effective  self-regulatory  devices  partially  because  the  public  has  been  educated  ^" 
to  appreciate  accredited  universities,  schools,  hospitals,  and  nursing  homes.  Another 
.important  factor  in  the  effectiveness  of  these  mechanisms  is  that  practitioners  value 
their  association  vyith  accredited  institutions.  Then,  too,  it  has  been  ipiplicit  in  court 
decisions  involving  accreditation  matters  that  as  long  as  the  decisions  of  accrediting 
.bodies  are  based  on  expert  knowledge  and  judgment  they  would  not  be  questioned 
qr  examined  in  substance  by  the  court.  Operational  questions  regarding  the  procedures 
of  the  accrediting  bodies  have,  however,  been  considered  to  be  within  the  purview  of 
the  court.  .  


Acjreditation  and  the  Role  of  the  Federal  Government  |* 

,  An  additional  and  most  powerful  force  contributing  to  the  self-regulatory  effec- 
ftiveness^f  higher  educational  and  healjh  service  accrediting  bodies  has  been  the  role 
^.of.the  federal  government.  The  Congress,  irv  legislation,  has.  provided  that  federal 
'support  for  higher!  education  s)iall  go  only  to  accredited  schools.  Veterans,  for  exam- 
ple, are  protected  from  sub-standard  education  by  requirements  that  federal  funds 
shalf^go  bnly  for  courses  in  "schools  accredited  by  national  accrediting  bodies  recog« 
*fijzed  by  the  U.S.  Coij)missioner  of  Education.  Hospital  care  for  Medicare  p^ients^and 
^G^pifarconstruction  and^other  activities  supported  in  part  by  federal  funds  must,  by 
PT  regulation,  meet  the  standards  of  recogni'zed  accrediting  bodies  in  order  to 
fci      <u*    federaj  support  ' 
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The  principal  purposes  of  these  federal  laws  and  regulations  have  been  to  safeguard 
from  mismanagement  or  misuse  the  investment  of  public  funds  and  to  secure  the  best 
possible  assurance  that  the  funds  expended  can  be  expected  to  produce  results  of  the 
best  quality.  At  the  same  time  federal,  state,  and  local  governments  are  spared  costly 
development  and  administration  of  detailed  criteria  of  their  own. 

The  existence  of  respected  voluntary  accreditation  systems,  evolving  to  meet 
changing  needs  in  higher  education  and  health  institutional  services,  has  been  a  con- 
tinumg  example  of  citizens'  abiUty  to  solve  complex  problems  for  themselves.  Recogft 
nizmg  this,  the  federal  government  has  sought  to  avoid  unnecessary  expansion  and  in- 
appropriate encroachment  into  these  areas.  It  has  utilized  existing  volunury  accredi- 
ting systems  to^feguard  federal  funds'and  program  goals.  - 

Standard-Setting  to  Guide  and  Encourage  Public  Support 

For  those  major  areas  of  private  philanthropy  that  rely  morejieavily  on  broad  sup- 
port from  the  general  public  -  religious,  fraternal,  patriotic,  civic,  cultural,  general 
health  and  welfare  -  self-regulatory  activities  are  found  m  a  wide'variety  of  organiza- 
tions, natTonai,  state,  and  Ipcal.  In  general,  these  activities  are  of  tNvo  types.  Some  are 
primarily  intended  for  protection  of  the  contributoj:  and  are  operated  under  auspices 
independent  of  the  soliciting  organizations.  (These  activities  are  not  strictly  '*self* 
tegulatory,  but  they  are  so  considered  in,  this  report  since  they  are  regulatory  efforts 
in  the  private  sector  and  are  carried  orr  independent  of  any  legislative  mandate.) 
Others  have  been  established  by  the  organizations  that  are  to  be  regulated  and  are 
operated  to  implement  standards  for  effective  performance  developed  within  the 
field,  standards  that  will,  in  turn,  result  in  protection  of  the  contributor. 

Most  of  this  report  is  a  description  of  some  of  the  most  significant  of  both  types  of 
•^If-regulatory  activities.  Two  of  the  organizations  described  in  subsequent  chapters, 
the  National  Ipformation.Bur^au  and  the  Philanthropic  Advisory  Department  of  the 
»uncil  of  Better  Business  Bureaus,  are  operations  of  the  private  sector  but  not  of  the 
philanthropies  themselves.  The  other  oi'ganizations  described  have  been  established 
by  philanthropic  organizations  or  with  philanthropic  funds. 


Standard:Setting  Within  Single  Organizations 


in  addition  to  their  participation  in  the  standard-setting  programs  of  organization! 
described  in  this  report,^  many  voluntary  organizations  maintain  internal  program! 
to  assure  the  quality:^.of  the  performance  of  their  own  affiliates.  Chapter  V  discussei 
the  standard-setting  programs  of  UnitedV^ayo/America  for  organizations  it  supporti 
through  United  Way  fund  raising.  The  nationalUnited  Way  also  administers  a  progranr 
for  its  own  affiliates,  identified  as  Standards  of  Excellence  for  Local  United  Way 
Organizations.  Organizations  such  as  the  Chjild  Welfare  League  of  America,  the  Family 
Service  Association  of  America,  the  American  Heart  Association,  the  National  Eastei 
Seal  Society  ,for  Crippled  Children  and  Adults,  the  National  League  forjiursing,  aifc 

-  the  National  Council  for  Homemaker/HOme  Health  Aide  Services  operate'  program' 
foruheir  state  and  local  affiliates  through  which  attainment-aft^-maintenance  o 
standards  is  sought.  A/i  examination  of  the  regufatory  effectiveness  of  these  interna 
programs  is  beyond  the  scope  of  this  report.  But  It^is'  important  to  recognize  tha 

-  many  such  programs  do  exfsVand  probably  contribute'substantially  to  assurance  o 
quality  performance  in  philanthropy. 

Also  beyond  the  scope  of  this  report  is  an  assessment  of  the  impact  on  standard 
setting  that  may  have  resulted  from  thousands  of  community  studies  that  have  beei 
» ,        made  of  human  service  needs  and  programs  and  the  effect  on  support  of  philanthropii 
O    activities  that  these  studies/may  have  had. 

ESJC-      .„       •  -■.       2-,/8  ....  I- 
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ThCiAdvertising  Council 

The  Advertising  Council  is  a  national  voluntary  organization  created  in  1945  by  the 
*  advertising  indu#^y  to  "help  improve  the  welfare  of  the  American  people  as  a  whole, 
and  in  so  doing  demonstrate  to  the  public  that  the  advertising  community  is  concerned 
with  the  public  welfare  ahd  to  -show  that  advertising  is  a  powerful  force  fpr  public 
service."  Frnanced  by  the  industry  and  by  many' other  U.S.  business  firms,  the  coun- 
cil's principal  activity  is  the  development  and  promotion  of  major  public  .service  cam- 
paigns through  the  commynlcationst  media  on  subjects  of  general  public  interest. 
Citizens,  being  better  informed  as  a  result  of  these  campaigns,  will  be  stimulated  to 
take  actions  that  will  benefit  them  and  their  neighbors  or  be  deterred  from  pursuing 
socially  damaging  activities.  In  1970,  support  for  the  council's  major  campaigns  ffom 
local  and  national  advertising  communications  media  was,  in  terms  ofxom'mercial 
rates,  estimated  to  be  worth  more  than  $450  million.  "Council  campaigns+iave  helped 
rais^' bill  ions  of  dollars  for  such  diverse  causes  as  the  American  Red  Cross,  United 
Community  Fundsr  and  Councils,  "Religious  Overseas  Aid,  Care  and  USO',"  states  a 
council  brochure.  (The  council  has  opera^ted  a  campaign  for  the  Council  for  Financial 
Aid  to  Education  since  1957,  during  which  time  contributions  to'private  colleges  and 
universities  have  increased  from  $738  millidn  to  $1 .8  billion  annually.) 

The  council  issues  a  Public  Service  Advertising  Bulletin  every  twd*  months  as  a 
"guide  to  media,  advertisers  and  advertising  agencies.;'  In  addition  to  information 
about  the  20  or  so  major  campaigns  that  the  council  may  be  conducting,  this  bulletin 
recommends  to  the  media  for  advertising  $MPPort  those  philanthropic  organizations 
that  meet  the  council''s  standards.  The  standards  appfied  by  national  radio  and  tele- 
vision n^orks  to  nonprofit  advertising  are  not  as  rigorous  as  those'applied'to  com- 
mercial accounts.  The  counciKs  bulletin  encourages  recognition  of  organizations  that 
meet  standards.  L  ^ 

In  deciding  which  organizations  to  recommend,  the  council  staff  applies  the  follow- 
ing priteria  formulated  by  the  council's  board: 

1.  That,  if  the  organization  is  a  fund-raising  one,  the  Advertising  Council  will  take 
into  consideration  whether  or  not  it  currently  meets  the  standards  of  the'Nafional 
Information  Bureau.  (See  Chapter  III  for  a  description  of  the  National  Information 
Bureau.)  - 

2.  That  the 'project  be  non-commercial,  non-partisan,  and  not  designed  to  influence 
legislation.*-  - 

,  3.  That  the  project  be  national  in Tcope,  or  sufficiently, national  so  that  the  great 
*bulk  of  the  national  media  audience  has  an  actual  or  potential  interest  in  it. 

4.  That  the  appeal  for  support  shall  be  one  properly  made  to  Americans  generally. 
The  project  will  not  be  rejected. because  it  is  in  the  interest  of  one  group  if  it  has 
wide  appeal. 

That  the  project  be  of  sufficient  seriousness  and  pubNc  .importance  to  justi/y 
J^eatment  before  the  national  media  audience.  *  [ 

'From  about  300  requests  per  year,  some  60  to  75  Organizations  ire  selejcted  by  the 
council's  Public,  Policy  Committee  for  inclusion  in  the  bulletin.  Frekjuently,  organiza- 
tions  aVe  reject^ed  because^they  are  not  sufficiently  national  in  scope.'  The  potentialTor 
ObfeTriing  precious  m&dia ^coverage  through  inclusion  in  ih^  council's  recommended 
gpup  is  so  great  that  all  nation^r  philanthropic.organizati|)ns  dependent  on  public 
support  make  every  effort  to  meet  the  council's  standard^  Because  of  limited  staff 
assigned  to  this  activity  of  the  council,  it  is  necessary  to  re  y  heavily  on  av^ifable  in- 
formation from  other  sources'in  reaching  decisions.  Thus,  the  reports-bf  the  National 
Informbtion  Bureau,  readily  available  and  usually  including  a  judgment  about  the 
orcaniiation,  have  been  .fnffuentfal  in  the  admhiistration  of  tpe  council's  program. 
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The  National  Council  on  Philanthropy 

The  National  Councd  orf  Philanthropy  (NCOP),  an  organization  Composed  of  repre- 
sentatives of  both  charitable  donors  and  donees,  sponsors  an  annual  national  forum 
at  which  the  support  of  philanthropy  is  the  central  topic.  These  NCOP  meetings  are 
the  present-day  version  of  the  National  Conference  on  Solicitations  which  was  fprmed 
m  1954  m  Cleveland  as  an  outgrowth  of  ^Apeefmg  sponsored  by  the  Cleveland  Cham- 
ber of  Commerce  and  the  Natronal  Information  Bureau.  The  conferencft^was  created 
"for  the  cooperative  study  .of  contribution  problems,  policies  and  procedures/'  The 
confereace  and  its  successor  organization,  the  National  Council  on  Phildfitnropy,  ex- 
pressly state  tha\  their  function  is  not  that  of  investigating  or  screenilg  chariuble 
solicitations.  The  programs  at  these  annual  gatherings  are  concerned  pi|marily  with 
providing  givers  and  Ijeneficiary  organizations  an  opportunity  to  discuss  common 
proWtms.  ^OT  example,  the  1974  meeting  sought  new  directions  in  meeting  piwlan- 
thropic  tasks  and  "better  results  by  better  management.*'  While  formal  standard- 
setting,  is  not  an  objective,  the  entire  thrust  of  this  privately  supported  organization 
is  to  strengthen  private  philanthropy.  ,  ^ 

Contributor  Protection  at  the  Community  Level 


At  the  community  levei,  regulatory  efforts  by  the  private  sectoi*  principally  on 
behalf  of  the  giver  are  carried  on  by  Better  Business  Bureaus  and  Chambers  of  Com- 
merce. The  developing  program  of  the  Philanthropic  Advisory  Department  of  tl}e 
Council  of  Better  Business  Bureaus  described  latter  in  this  report  (Chapter  IV)  is  ex- 
pected to  influence  , the  extern  and  quality  of  these  local  regulatory  efforts  as  hew 
national  standards  are  distributed^nd  applied.  Presently,  this  function  of  these  busi- 
ness^oriented  orgamzations  is  primarily  conducted  as  a  service  to  their  membership, 
rather  than  to  the  general  public.  Adverse  judgments  about  certain  campaigns  by 
some  of  these  private,  self-constituted  evaluating  bodies  have  been  challenged  in  the 
courts.  Liability  to  suit  has  inhibited  the  growth  of  regulatory  devices  such  as  this, 
especially  as  a  general  community  service.  Iri  the  1950s  the  organizers  of  the  National 
Conference  on  SoliciUtions  tried  to  encourage  replication  of  the  program  of  the 
Cleveland  Chamber  of  Commerce  in  other  communities,  but  with  limited  success* 
The  Financial  Support  Review  Committee  of  the  Greater  Cleveland  Growth  Associa- 
tioji  (Cleveland  Chamber  of  Commerce)  is  one  of  the  oldest  and  best  organized  of  the 
local  regulatory  programs  and  amon;g  such  organizations  Is  unique  in  the  e)^tent  of  its^ 
regulatory  effort.  .        '  .     '    \  r- 

Established  at  the  turn  of  the  century  as  a  Committee  on  Benevolences,  the  Finan- 
cial Support  Review  Committee  is'  to  provide  timely  and  factual  inforn:iation  to  help 
members  make  informed  decisions  on  contributions.  The  committee  consists  of  about 
40  members,  representFn^  a  broad  segment  of  business  and  industry  in  Greater  Cleve- 
land,^ who  are  directly  involved  with  their  company's  contributions  program.  Each 
member  is, assigned  to  one  of  three  subcpjnmittees  -  e'ducation  and  culture,  health 
ani  welfarfe  (including  medical  services),  civic  and  urban  affairs  -  responsible  for  re- 
viewing  arid  evaluating  all  national,  state,  oijQfi^}  campaigns  that,  under  local  leader- 
ship, seek '^unds  on  an  organized  basis  in  the  community.  J 

When  a  campaign  comes  td  the  committee's  attention,  the  organization  heading 
^Xfye,  campai^s  asked  to  furnish  information  about  its  purpose,  program,  fund-r^ni 
practices,  ^get,  governing  board,  apd  so  forth.  The  subcommittees  often  ask  <p|fi," 
cials  of  canpiigning  organizations  to  furnish  fuFther  information  in  person;  they  also 
consult  w^i^xpert^  in  their  fields  of  interest  and  use  any  reports  on  the  campaigning 
organization  available  from  the  National  Information  Bureau.  ^ 

The  subcommittees  determine  if  the  campaign  meets  the'criteria  required  for  ap- 
proval. These  criteria  are  an  elaboratioh  on  and  extension  ofthe  standards  used  by 
le  National  Information  Bureau.  Campaigns  conforming  to  the  standards  areythen^ 
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.considered  in  the  light  of  their  relative  importance  ta community  needs  andare  voted 
one  of  three  priority  ratings.  The  committee  handles  about. 500  appeals  per  year;  it 
rules  unfavorably  on  more  than  50  percent  pf  these.  Many  of  the  rejections  are  direct 

-mail  appeals  from  organizations  outside  the  con^munity.  - 

The  committee*s  decisions  are  summarized  in  the  monthly  newsletter  of  the 
Growth  Association.  According' to  the  committee's  staf^,  the  members  of  the  asspcia- 

•tion  are  substantially  Influenced  by  the  committee's  recommendations.  It  is  reasonable 
to  assume,  therefore,  that  those  philanthropic  organizations  that  coui'd  qualify  for  the 
association's  approvaPwill  strive  to  meet  its  standards.  It  is  also  probable  that  the  in- 
fluence of  the  committee's  decisions  goes  beyond  its  membersPTTprilrfce  local  media 

^representatives  serve  on  the  commUtee,  are  members  of  the  association,  and  receive 
the  monthly  bulletin. 

/ .  Self-Regulation  of  Fund  Raisers 


A  crucial  element  in  ail  boKthe  very  well-endowed  private  philanthropies  is  the 
fund  raiser.  Many  fund  raisers  are  employed  directly  by  philanthropic  organizations; 
others  work  as  free-lancers  or  are  partners  or  employees  of  fund-raising  firms. 
^  Self-regulation  in  the  fund-raising  field  is  in  its  infancy..  FiirJ^aisecsSre  not 
licensed  in  at^  state,  and  thefe  are  no  estimates  as  to  the  total  mmWDer  of  persons, 
who  may  be  engaged  in  this  activity  as  a  livelinood.  In  26^states,  fun^  ra«ers  who  work 
independently  must  register,  and  most  are  required  to  be  bonded.  SeveraJ  .prjyate 
organizations  of  fund  raisers  are  currently  engaged  in  some  form  of  regulatory  activity. 
While  the  ultimate  regulatory  target  must,  of  course,  be  the  agency  or'institution  that 
will  use  the  philanthropic  contribution,  adherence  to  acceptable  fund-raising  practices 
by  those  raising* the  funds  c^n  be  an  importanf  component  in  generating  public  confi- 
dence in  the  recipient  agencies  and  institutions. 


National  Society  of  Fund  Raisers,  Inc. 

The  National  Society  of  Fund  Raisers  was  incorporated  in  1960  and  has  a  national 
membership  of  approximately  1,000.  There  are  chapters  in  a  number  pf  the  major 
cities.  In  it$  by-laws,  the  society*s  purpose  is  statfed  in  part  as  follows:  "assisting  its 
members  in  their  professional  efforts  by  fostering  ethical  standards  for  the  manage- 
ment^ dfrection  and  counseling  of  fun^-raising  programs  for  philanthropic  institu- 
tions and  agencies.*' 

The  society  has  adopted  a  Code  of  Professional  Practice  to  which  all  members 
must  conform!  Supervision  of  adherence  to  the  code  is  vested jn  an  Ethics  Committee, 
composed  of  members  of  the  sqciety:  In  addition  to  having  three  consecutive  years  of 
experience  ^s  a  fund  raiser,  applicants  for  membership  must  be  in  a  ''profe^nal 
position  . . .  (that) . . .  accords  with  -the  Code  of  Professional  Practices  of  the  National 
Society.''. 

In  1971  the  societyv^establjshed  a[n  Institute  of  Continuing  Education;  6y  1974'this 
separately  incorporated,  tax-exempt  activity  was  financed  and  ready  to  begin  con- 
ducting seminars  for  the  members.  'Leaders  of  the  society  view  this  institute  as  the 
first  major  step  on  the  road  to  greater  professional  identity  and  to  a  possible  program 
'  of  accreditation. 

,  Since  the  field  of  fund  raising  is  so  amorphous  and  the  numbers  of  individuals 
involved  i^  upknown,  it  is  difficult  t6  as^ss  the  regulatory  impact  of  a  standard- 
setting  organization  such  as  the  society.  The  very  fact  that  large  numbers  of  persons 
who  are  engaged  in  fund  raising  either  cannot  qualify  for  menibership  in  the  society 
Or  feel  no  need  to  do  so  indicates  the  limited  effect  of  the  organization's  standard- 
settineeffohs.  The  number  of  persons  who  seek  membership  and  are  rejected  was.not 
3r-¥^t  t  hrough  the  national  headquarters  since  the  initial  action  on  applications  is 
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taken  by  the  local  chapters  and  refusals  are  not  reported  nationally.  It  seems  safe  to 
assume,' however,  that  membership  in  the  society  has  not  yet  become  widely  recog-' 
n«ed  as  a  rheasure  of  competence  essential'for  employment  in  fund  raising. 

National  Association  for  Hospital  Development  * ;  ' 

The  National  Association  for  Hopsital  Development  is  the  professional  organization 
for*  approximately  600  of  the  persons  employed  th  a  fund-raising  capacity  by  the 
nation's  3,000  voluntary,  nonprofit  hospitajs,  medical  centers,  andsimilar  large  health 
care  institutions.  These  individuals  are  generally  not  members  of  the  National  Society 
of  Fund  (Risers  since  the  two  organizations  serve  essentially -the  same  purpose  for 
their  respective  members.  ' 

The  National  Association  'for  Hospital  Development  launched  an  accreditation  pro- 
gram for  its  members  in  October  1974.  This  is  not  compulsory  for  members,  but  they 
are  encouraged  to  take  the  examinations  for  one  of  the  three  levels  of  accreditation. 
A  Code  of  Ethics  has  also^een  developed.  The  potential  for  effective  self-regulation 
isigreater  here  than  with  the  National  Society  of  Fund  Raisers  since  the  field  In  which 
the  association's  members  are  active  is  more  well  defined  and  hence  more  manageable. 

Voluntary  hospitals  are  increasingly  employing  individuals  to  engage  .in  financial 
development  work.  The  exact  number  of  such  employees  is' not  known.  It  is  difficult 
*  for  hospitals  to  identify  suitably  qualified  personnel  for  this  activity,^  and  accredi- 
tation system  may  be  welcomed  and  encouraged  by  th^  hospjjal  field  for  hospital 
fund  raising,  which  in  in  1973  amounted  to  about  $2  billion  from  private  phifan- 
thropy. 

.  American  Association  of  Fund-Raising  Counsel,  Inc. 

The  American  Association  of  Fund-Raising  Counsel  is  the  membership  association 
of  fund-raising  firms.  Twenty-seven  leading  firms  belong  to  the  association,  finance  it, 
and  operate  it  in  the  iiriterests  of  creating  a  favorable  climate /or  philanthropy  in  this 
country,  and,  obviously,  also  a  favorablexlimate  in  which  they  can  operate.  Members 
of  the  assoclatioh  are  re£|uired  to  adhere  to  a  Fair  Practice  Code:  ^ 

Member  firms  will  serve  only  those  philanthropic  institutions  or  agencies  whose 
purpose  and  methods  they  can  approve..They  wiJI  not  knowingly  be  used  by  any 
organization  to  induce  philanthropically  inclined  persons  to  giye  their  money  to 
unworthy  causes. 

Member  firms  do  business  only  on  the  basis  of  a  specified  fee,  determined  prior 
.  to  the  beginning  of  the  campaign.  They  will  not  serve  clients  on  the  unprofes- 
sional basis  of  a  percentage  or  commission  of  the  sums  raised.  They  maintain 
this  ethical,  standard  also  by  not  profiting,  directly  or  indirectly,  from  disburse- 
ments for  the  accounts  of  clients. 


The  executive  head  of  a  member  organization  must  demonstrats  at  least  a  six 


year  record  of  continuous  experience  as  a  professional  in  the 


This  helps  to  protect  the  public  ffom 


sufficient  competence,  experience,  or^/otlon  to  ideals  of  publid  service. 


ho^e  who  enter  the  j)n 


nd-ralsing  field, 
esiion  without 


The  Association  looks  with  disfavor  upbn  firms  which  use  methods  harmful  to 
the,  public,  such  as  making  exaggerated  claims  of  past  achievements,  guarantee- 
in^'results,  and  promising  to  raise  unobtainable  sums.  ^ 
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v./No  payment  in  cash  or  kind  shall  be  made  by  a  membej  .o  an  officer,  director, 
^7  2idvisor  of  a  philanthropic  agency  or  institution  as  compensation  for 

u'sjng  his  influence  for  the  engaging  of  a  member  for  fund-raising  counsel. 

sy.^  ■  ^  •  '  ,  . 

*  /In  fairness  to  all  clients^  member  firms  should  charge  equitable  fees  for  all  serv- 
;  '  Ices  with  the  exception  that  initial  meetings  with  prospective  clients  are  not 
|^^u|^Hy  cpnstru^^  ' 

It'is  difficult  to  judge  the^  regulatory  effect  of  the  associaiton's  code  since  it  is  not 
.jchowh  to  what  extent  membership  in  the  association  and  adherence  to  its  cgde  has 
feen  a  decisive  factor  in  enabling  fund-raising  firms  to  function  successfully  and  re- 
^fiJ.^neratively .  It  is_known,  however,  that  only  1 2  to  1 5  fund:raising  firms  in  the  coun- 
tjy  are  not  members  of  the  association,  and  these  are  not  large  operations.  The  Code 
of  Fair  Practice,  therefore,  is  probably  an  influential  standard-setting  activity  for  fund- 
jfaJsmg  firms.      %  *  • 


II         '    '  '  <       '  . 

THE  AD  HOC  CbMMITTEE  (1959-1961) 

'       '  '  Background 

a  group  of  private  citizens,  recognizing  the  important  role^pf  voluntary 
)je|lth  and  welfare  agencies  in  the  United-States,  undertook  To  reassess  the  functioning 
of  tbe$9  agencies  in  fulfilling  their  great  responsibility.  The  Committee  came  together 
if  jthe  invitation  of  the  Rockefeller-Foundation.**  SoJbegins  the  foreword  of  the  1961  • 
tjj^rt  of  the' Ad  Hoc  Committee.* 

3ockefplle^^  Foundation  officials  had  been  engaged-in  a  seriesjof  discussions^h 
Oatfonaf  organizations  that  had  sought  the  interest  and  "support  of  the  foundation  for 
0ididy  Of  what  was  regarded  as  the  chaotic  and  increasingly  unacceptable  prolifera- 
tion of  public  fund-raising  campaigns,  especially  campaigns  of  national  health  groups 
appii^aling  for  funds  for  support  of  specific  diseases  and  for  other  causes.  These  cam- 
p>l|ns  wer^  regarded  by  many  community  planning  bodies.as  too  narrow  to  warrant 
the  risk  of  abuse  of  public  patience  and  tolerance  that  woufd  ultimately  result  from 
too  many  different  requests  for  public  support.  ^     ,  ^ 

:  'During  the  1940s  and  1950s,  the  proponents  of  the  consolidation  of  these  public 
ftna-raising  efforts  into  combined  and  less  numerous" campaigns  and  the  proponents 
of  the  right  of  the  public  to  decide  whether  to  respond  to  an  individual  cause  had  be- 
cpme  involved  in  increasingly  acrimonious\i^bate.  In  some  communities  the  com- 
bmed  or  federated  point  of  view  was  sufficiently  influential  so  thait  local  ordinances 
mrer  enacted  \n  effprts  to  controf  the  solicitation  of  citizens  in  their  homes  for  sup- 

of  causes.  Some  of  the  major  national  voluntary  health  agencies,  notably  tthe  . 
Iheif  National  Foundation  fi^lnfantile  Pa'ralysis  (novJ  thjb  March  of;  Dimes)  and  the  / 
Aglerican  Heart  AssociationfTsuccessfully  Challenged  sfich  local  ordinances.  Decisions  i 
against  local  restrictions  in  Alhambra,  California,  and/Park  Ridge,  Illinois,  reinforced 
the*  f>os|tion  off  the  so^caHed  "in^iSpendents"  that  citi;}^  had  the  right  to  make  their/ 
own^cisionsisto  what  causes  they  would  support.  I 
JLcSders  of  United  Communit^^  Functe  and  Councils,  Inc.,  the  national  membership 
ojf^iiatfon  fpr  most  community  health  and  welfare  planning  councils  anji  mos 
Somrnuniify  chests,  sought  to  interest  the  Rockefeller  Foundation  in  a  study  which, 
my  'douBtjess  hoped,  would  lead  to  strong  support  for  control  of  the  damage  thkt 
t^cy;  cbnside|?d  was  being  done  to  the  concepts  of  orderly  planning  and  judicidus 
i|ocati(5h  of  the^pUblic's  charitable  contributions.  -  ' 
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It  was  probably  unrealistic  to  hope  that  any  one  group  could  consolidate  the  pub- 
lie  appeals  of  all  chanties,  especially  since  charitable  activities  of  religipus  bodies  liave 
in  our  society  commonly  been  regarded  as  sharing  the  sacrosanct  status  of  freedorn 
of  religion"  contributions,  and  no  secular  group  could  hope  to  intervene  in  the  fund 
raising  for  churches  or  church-related  Activities.  Nevertheless,  the  leadership  of  United 
Comrnunity  Funds  and  Councils  believed  that  important  inroads  might  be  made  ihto 
vi^hat  it  considered  to  be  an  unfortunately  chaotic  situation  and  that  this  would  urt< 
'mately  benefit  all  voluntary  health  and  welfare  activities.  onrM^w^'r 
In  1941  17  years  before  the  Ad  Hoc  Committee  was  established,  the  Rockefeller 
Foundation  had  made  funds  available  for  a  three-year  study  of  voluntary  health 
agencies"  under  the  auspices  of.  the  National  Health  Council.  The  study  report,  gener- 
ally known  as  the.G.unn-Platt  Report,  was  issued  in  1945,  one  year  after  the  study  was 
completed '  The  report  recommended,  among  ol^er  measures,   the  pooling  of  th& 
present  separate  competitive  and  confusing  appeals  of  the  voluntary  national  health 
agencies  into  a-  unified  nationwide  campaign  (together,  perhaps,  with  the  wdfiie 
agencies),  effective  at  the  local,  state  and  national  levels .  .  ■■"Having  concluded  that 
this  recommendation  was  even  farther  from  realization  in  1959,  the  UCFCA  group 
hoped  that  the  Rockefeller  Foundation  was  ready  to  take  another  Iftok  at  the  com- 
petitive appeals"  situation  in  the  voluntary  field.  ' 
,    The  foundation,  however,  decided  to  take  a  broader  look  at  the  operations  ot 
voluntary  agencies  in  this  country.*  Lindsley  Kimball,  whcT at  the  tirne  was  vice-|5reSi- 
dent  of  the  Rockefeller  Foundation,  was  qiloted  in  the  Nkw  York  Herald  Tribune  a« 
stating  that  the  Ad  Hoc  Committee  "was  established  in  the  first  instance  in  response 
to  very  widespread,  very  urgent,  and  very  earnest  and  sincere  pleas  from  troublec 
citizens  from  coast  to  coast  '. '.  .  Twenty-one  citizens  were  asked  to  serve  on  the  com 

fmittec  and  twenty-one  accepted  and  only  because  of  their  anxiety  to  itrengthen  the 
American  way  of  voluntary  giving."  The  foundation  appointed  the  22-member  A( 
HOC  Committee  to  "reassess  the  functioning  of  these  agencies  {all  voluntary  heaitt 
and  welfare  agencies)  in  fulfilling  th^ir  great  responsibilities.  Mr  Kirnball  who  late 
was  associated  with  The  Rockefeller  Institute  and  the  Rockefeller  Brothers  Fund 
servfed'as  committee  chairman.  .     »  j   1  u 

'  The  Rockefeller  Foundation  provided  the  financial  support  for  the  study,  but  thi 
"sole  responsibility"  for  the  content  of  the  report  and  its  recommendations  wa 
attributed  to  the  committee.  Despite  thU  published  disclaimer,  -the  report  has  beei 
commonly  identified  with  the  Rockefeller  Foundation  or  with  Dr.  Robert  H  Hamlir 
the  suidy  director  and,  at  that  time,  associat\professor  of  publicJiealth  ftdmmistra 
tion  at  Harvard  University  School  of  Public  Health.  . 

During  1S60  and  1961,  Dr'  Hatnlin  "conducted  more  tharr500  interviews  wit 
voluntary  agencies,  government  organizations  and  interested  groups  and  individuals. 
The  committee's  findings  and  recommendations  were  based  on  these  interviews,  i 
addition  to  other  information  compiled  by  the  study  s^ff,  reports  of  consultants  an 
advisory  groups,  and  "the  knowledge  acquired  by  the  Conftnittee  members  in  the 
many  years  of  service  to  Voluntary  agencies."  1 
.  One  of  the  incidental  contributions  of  the  study  was  its  compilation  ot  nation; 
statistics  on  voluntary  agencies  which  has  not,  to  this  author's  knowledge  bee 
supplanted  or  refined  by  any  subsequent  study.  The  study  report  stetes:  Added 
the  more  than  100,000  voluntary  health  and  vN^elfare  agencies  that  nbw  solicit  contr 
butions  from  the  general  public  are  another  100,000  fraternal,  civicj  veterans  and  ■ 
lated  organizations  that  sponsor  ?ome  health  and  welfare  activities.  Many  of  \ 
300  000  chVches  in  this  country  also  offer  various  types  of  health  and  welfare  e 
vice's"  WrJiW  undoubtedly -out-of-date  now,  tl^ese  statistics,  derived  mainly  fr) 
Infernal  RevenuB^Senlce  information,  were  in  general- use  for  many- years. 

The  report  sounded  a  familiar  theme:  "to  have  democracy,  we  need  to  be Ju 
that  tiiejjrice  we  pay  is  a  necessary  concomitant  and  that  the  product  is  worth  tl 
price  Moreover  ...  it  is  well  to  remember  that  the  warm  climate  of  good  will  ar 
the  fertile  soil  of  available  dollars  may  produce  an  increasing  conflict  of  vested  mt« 
n  I/--  ests  -  a  conflict  which,  if  continuing  uncontrolled,  could  destroy  much  of  the  goc 
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'and  threaten  much  of  the  support  -  thus  unhappily  leading  toward  government 
iopoly  in  the  health  and  welfare  fields...f  *        '  * 

3[f  special  relevance  to  the  conj:erns  of  the  Commission  on  Private  Philanthropy  and 
flc  Needs  is  this  observatioi??^made  by  the.  report:  ''....of  greater  importance  is  the 
easing  numtjefof  tndividqals  who  question  the  wisdom  of  continuing  a  government 
p6licy  that  striates  further  growth  of  voluntary  agencies.  Since  contributions  to 
-profit ^haritaeie  organizations  are  now  tax  deductible  and  agency  income  and 
ierty  are  tax  exempt^  funds  which  would  otherwise  go  in  part  to  the  government 
axe's  become  an  important  source  pf  income  for  voluntary  aee|)cies.  While  the  great 
ority  of.thepublic  does  no|  now  advocate  a  change  in  this  tifpolicy,  the  questions 
sclindicate  an  increasing-Ja5&k  of  confi3||nce  in  voluntary  agencies." 
"fy  Ad  Hoc  Committee's  report  pointed  to  the. great  contributions  of  voluntary 
th  and  welfare  agencies,  the  inefficiencies  of  the  organizations  functioning  in  the 
iy  the  unavailability  of  reliable  nad  useful  data  about  the  quantity  and  quality  off 
jrams  and  services,  and  the  absence  of  effective  leadership  for  coordinatipn,  eval- 1 
oh  rand  public  accountability.    ^       '  . 
i1§^mmittee  concluded  that  ''no  final  answers"^to  the  problems  ident?fie,d  "were' 
tible  or^pl'rhaps  desirSble.  Progress  might  consist  rather  in  placing  better  guidelines 
lig  the  way.  the  Comnwttee... would  try... to' chart  a  reaswable path leaving., 
tiate  answers  Jto  history."  Accordingly,  the  committee  presented  t<vb  principlal 
»iiimendations:       :  ^  "  / 

"^e  appointment  2fnd  financing  ofa^tional  Commission  on  Voluntary  Health 
ntl^Vl^elfare  Agencies  "to  continiifflFfe  Cpmmittee's  unfinished  basics";  and-         '  ^ 
|ie  development  of  uniform  accounting  and  financial,  reporting, for  voliintary 
gencies..  -  '  !  •  ' 

'Ke  publication  of  the  .report  was  announced  July  31,  1961 ;  47,000  copies  were 
rimitect  in  the  fir^t^ix  months.  The  report's  recommendations  weVethe  subject  of 
tt^ent  and. endorsement  insmdre  than  300  newspapers  and>nagazines.  Dr.  Hamlin 
fe  miny  speeches  in  support  of  the  report's  recommendations  and  wrote  a  number 
rticles  expanding  on  and  interpreting  the  report's  objectives.  „  _  /  \  ^  * 
n  light  of  the  developments  that  followed  j)ublication  of  the  committee's  recom- 
.Nations,  it  is  interesting  to  note  the  following  editorial  comment  in  the  Herald 
iiriB  on  August  1 , 1 961 :  1^:  /  ..r  i , 

*Ke  Hamlin  report  recommends  a  national  commisslan  to  be  appointed  by^ One 
r  more  of  the  big  foundations,  whi'clr, would  go  on  eviifciating,  plannfng  anihio  A 
oubt'writing'more  criticism.  This  cocttdbe  useful,  altlipugh  not  muchjs  t6be^ 
xpectedoutof  the'averagecommissionyj*,  "         ,  *         !  . 

fh^     "      " '      '      "  '     .   '  ^ 
another  major  proposal,  however,  sound^^much  better,  which  is  to  c|eVelop  a 
/stem* of  uniform  accounting  and  financial  reporting.  That  way  the  public  coujd 
cwnpare  agency  performance  and  decide  better  wjhere  to  give  and  how  much   '      .  / 

^  . . f         *  r  %  \  ' 

t  IS  obviously  wrong  that  there  should  be  apy  wasteful  competition  afndfttg  the 
gencies.  The  desire  must  be  to  serve  efficiently  and  economically^  l^hV^is.ft;t 
one  so  plainlyj  that  ft o  reasonable  cause  for  complaint  exists,  the»<5a5e  ^^;iri-. 
reased  gover;nment  take-over  will  grow.  And  let/io  taxpayer  thrnk  thjR  tin^-  i 
rouldteanyijbetter  or  cheaper.  '  ;    j     -  '  -^Ti  ^i\f\r^h> 

-        -  ■ 
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*  A  news  release  from^AFL-CIO  on  August  8,  1961,  noted  that  "organized  labor 
tould  give  its  wholehearted  support  to  the  establishment  of  a  National  Commission  on 
vSnSl  (Health  and  Welfare  Agencies....-  The  spokesman  was  the  late  ]oseph  A. 
Beirne,  who  had  been  a  member  of  the  Ad  Hoc  Committee. 

Others  were  less'enthusiastic:  Some  of  the  mior  national  ^ealtK  agency  leaders  ob^ 
iected  to  the  report's  generally  critical  tone  and iqected  the  proposal  hat  a  national 
Smmission"^vas  needed  or  appropriate.  In  th^pinion;  the  committee  was,  in  ef- 
fecT  questionmg  the  integrity  pf  dedicated  and  honorable  volunteers  and  the  effec- 
iSneirJl  eSing  laws  by  proposing  the  creation  of  what  they  considered  to  be  a 
super-l^'dy. 

'  Action  on  Recommendation  for  a  National  , 

Commission  on  Voluntary  Health 
and  Welfare  Agencies 

.  According  to  the  Ad  Hoc  Committee's  report,  the  purpose  of  recommending  a 
national  cornmission  was  to  continue  and  expand  the  functions  of  the  committee  The 
Sa  ional  commission  would  consist  df  no  more  than  20  "leading  .<:!t'""5.,^^l° 
the  public  interest  rather  than  partisan  viewpoint?.'  It  would  be  ^^^^ J  ^' ^" J '"f  " 
pendent  of  the  voluntary  agencies.  It  should  therefore  fPP°J"Jf  pP^^J^;^^^^^^ 
foundation  or  a  group  of  foundations.  Direct  endorsement... by  the  President  of  the 
United  States  would  be  desirable..."  '  -^  -^^z     '  ^ 

Basic  financing  was  to  be  provided  by  the  same  foundation  or  group  of  founda^ 
tions  that  appointed  the  commission  members.  The  initial  life  of  the  commission  was 
'  to  be  five  years. 

the  primary  purpose  was  to  undertake  a  thorough  evaluation  of  the  role  of  volun- 
tary ageSdenn.mSdern  society:  "The  National  Commission  would  presen  to  the 
AmeSTublic  a  scries  of  reports  and  recommendations  on  current  and  new  y  evolv- 
rnrpSems  of  voluntary  agencios.  It  could  see  t)^t  uniform  accounting  and  financia 
"LrtS  u  developed..  .  It  cX  initiate  studies  of  criteria  for  the  evaluation  of 
voCry -agencies  public  attitudes. toward  the  agencies,  coordinated  pfTnrnHgTo^ 
'  health  and  welfWservices,  and  voluntary  agency  support-of  research  and  Professional 
education.  On  o^asion,'  the  Commission  could  cooperate  with  voluntary  agencies  and 
community  groups  which  request  assistance  in  solving  their  own  problems. 

■    The  commissionxwouldi)^pare  a  series  ofVteports  covering  the^ollowing  areas: 

Evaluation  of  those  existing  national  associations  that  might  serve"  as  coordi- 
nating forces  in  the  voluntary  agency  field. 

"'    Reviews  of  cooperative  planning  among  groups  of  national  voluntary  agencies. 

Compila  ions  and  comparisons  of  expeJditu'res  by  Luntary  agencies,  both 
federatep^nd  independent.  tj 

Ana  Jsis  of  the  impact  of  different  fund-rajsing  methods  on  programs.  '  ' 

Analysis  of  the  competence  of  thej  public  information  programs  of  voluntary^ 
agencies.  ' 

Determination  of  standards  and  methods  for  the  consolidation  of  focal  affiliates 
of  national  agencies.  j     ,  . 

2.86,  : 
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Examination  oi  the  fdture  role  of  government'in  the  regulation  of  voluntary 
•  agencies,  particularly  in»the  area, of  standardized  disclosure  of  ihcome  and  ex- 
t  ,  pejgilitures  to  the^ublic^hrough  uniform  accounting  and  financial  reporting. 

tf  '  •  _  .X 

Dr.  Hamlin,  the-study  director,  was  not  particularly  enthusiastic  about  the  com- 
ni)ttee*sr6commendation  for  a  national  commission.  He  believed  that  the  most  appro- 
priate foliov^^up  to  the  committee's  exploratory  study  would  be  a  series  of  comprehen- 
,sjve  stuctfes  which  would  be  "required  to  classify  the  role  and  responsibilities  of  volun- 
tary agencies.*' ***Specifics,  not  generalities,^  are  the  urgent  need,"  he  wrote.  *The 
niinds^of  men  in  this  troubled  field  jpan  be  influenced  only  by  well-documented  facts 
and  specific,  comprehensiblel-ecommendations.  "Qie  urge  to  action  is  insufficient;  the 
weans  of  action  must  also  be  created."  ' 

Dr.  Hamlin  had  earlier  suggested,  six  studies,  based  on  problems  identified  during 
the  exploratory  study.  The  proposed  studies'concerned  issues  that  in  bis  opinion  were 
npt  amenable  to  study  by  the  voluntary  agencies  themselves,  either  individually  or 
cpllectiy'el'y.  Moreover,  for  the  studies  to  stimulate  change  it  was  necessary  that  recom- 
jmehdations  be  based  on  inforined  judgment  and  that  a  plan  for  continued  evaluation 
ofvoluntary-agenciesby  the  public  be  developed.  ^  . 

The  six  issues  that  the  study  director  had_ recommended  for  further  study  **by  a 
^pmmittee  of  distinguished  civicjeaders"  emerged  in  the  Ad  Hoc  Committee's  report 
fn^a  somewhat  modified  form  as  the  aforementioned  topics  for  consideration  by  the 
j|ropos$d  national  commission.  ^  - 

'  Dr*  Hamlin  urged  continued  and  greater  in-depth  study  because  he  believed  that 
Vcoommepdations  that  merely  suggest  that  others  do  certain  things  "where  there  were 
no'discernible  impartial  groups  who  are  in  a  position  to  undertake  and  to  complete 
Jtfiese  difficult,  controversial  but  much-needed  means  or  instruments  of  action  T. .  have 
S  holfpw  ring."  He  did  not  regard  as  feasible  or  desirable  an  on-going  private  mechan- 
ism for  regulating'  private  agencies.  Jhe  best  that  could  be  done,  considering  the  con- 
cept of  voluntary  endeavor  inj)ur  society,  Wds  to  provfde  the  contributing  public  with 
topis  for  periodic  evaluation:  "The  process  of  .  .  .  study  may  be  as  important  as  the- 
final  findings  and  recommendations.  The, mere  fact  that  study  is  goipg  on  ~  study 
airectly  involving  the  agencies  and  requiring  their  coopdation  -  creates  a^timulus  for 
voluntary  agencies  to  consider  and  act  upon  their  own  problems."  This  point  of  ji^iew 
Wii  expressed  by  the  Ad  Hoc  Committee  ift  its  recbmnrfendation  for  the  establishment 
bf'a  national  commission:  "Since  the  Ad  HocCommittee  believes  that  periodic  .assess- 
njerits  have  greater  impact,  especially  in  controversial  areas,  than  oermanent  evaluating 
Ijodies  whose  effectiveness  tends  to  diminish  with  time,  it  reconmjends  that  the  Com- 
tnission  should  be  created  initially  for  a  period  of  no  more  than  five^ears."' 

Dtiring  the  months  following  the  publication  of  the  .Ad  \joc  Committee  report^ 
Ciommittee  members  Lindsley  Kiniball,  James  A.  Linen,  president  of  Time,  Inc.,  and 
Marion  Folsom,  director  of  Eastman  Kodak  Company  and  former  Secretary  of 
Health,  Education  and  Welfare,  discussed  the  possibility  of  forming  the  proposed 
national  commission.  They  decided  that  the  coi^peration  of  the  organizations  com- 
prising the  volunury  health  and  welfare  fieldf^uW  be  essential  to  the  success  of  the 
new  commission.  Accordingly,  the  proposal  w^  explored  Nvith  the  presidents  and  chief 
executives  of  the  three  national  membership  organizations  to  whieh  most  of  the  major 
voluntary  agencies  belonged:  United  Community  Fund^  and  Councils  of  America 
(now  the  United  Way  of  America),  the  National  Social  Welfare  Asserjibly  (now  the 
Natiortaf  Assembly  of  Kia:it>naJ  Voluntary  Health  and  Social  Welfare  Organizations),  ' 
and  the  National  HealthjCouncil.  ;        .  j 

On  September  22,  l^e  i,  the1)oafd  "0/  United  Community  Funds  and  Councils  of 
America  approved  a  resolition  suppoVtihjg  such  a  commission; 
/*•'» *  —  . 

*^,'Thai  the  Board  of  Directors  express  Its  appreciation  to  the  members  of  the  Ad 
^'^  Hoc  Cbnfimittee  on  Voluntary  Health  and  Welfare  Agencies  in  the  United  States  • 
O  *'^^  Rockefeller  Foundation  for  the  exploratory  work  which  has  been 
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Further,  that  the  Board  expre*ss  its  agreement  with  the  two  principal  recom- 
mendations of  the  Committee  report,  namely.  The  appointment  and  financing  - 
of  a  National  Commission  on  Voluntary  Health  and  Welfare  Agencies,  and  the 
development  of  uniform  accounting  and  financial  reporting  for  voluntary 
^agencies.       ,  , 

At  its  annual  meeting  on  December  13,  1961,  the  National  Welfare  Assembly 
responded  as  follo\vs:       ,  ^  , 

The  Assembly  supports  the  establishment  of  a  Natici&l  Citizens  Commission 
A'-  ,qn  Voluntary  Health  and  Welfare,  provided  that  such  a  Commission  be  an  in- 
dependent body  not  under  any  single  auspice  but  involving  and  rcflectingjhe 
interests  of  the  parUes  of  maior  concern  including  the  giving  publtc.^nd  such 
national  bodies  as  the  National  Social  Welfare  Assembly,  the  National  Health 
Council,  and  United  Community  fundi  and  Councils  of  America. 

The  Assembly  authorizes  its^sitlent  to  participate  in  the  esUblishment  of  such 
a  National  Citizens  Comml55icm.  "         •  * 

And  on  May  25,  1962,  the  National  Health  Council  backed  the  plan  in  this  reso- 
lution: ^  ^  *  ,  '  , 

.    •         1 )  The  Commission  should  have  an  essential  purpose  of  a  positive  nature,  nanrie- 
-  '  ly,  to  str/^gthen  such  voluntary  agonciesand  increase  public^sy^pport;  2)  consist  ^ 
of  a  merSfeership  equally.represenU^ive  of  health,  welfare,  a'nd  the  general  public 

■  mterost,  3)  function  it)  an  advisory  rather  than  a  regulatory  capacity;  4)  utilize 
the  experience  and  resources  of  the  National  Social  Welfare  Assenji^,  the  Na- 
tional Health  Council,^  in  the  planning  and  execution  of  studies*artti  in  the,  im- 
plementation of  such' recomrrfh&ndatfonsjas  may  develop  from  these  studies; 
5)  assist^these  agencies  uj  strengthening  Iheir  organizations  arrctachieving  their 
purposjes,  6)  avoid  overlap  of  program  and  objectives  with  the  National  Com- 
mission on  Community  Health  Serj^Otes,  7)  refrain  from  promotion  of  federated 
fund-raising  for  *thosfe  agencies  .which  do. not  chooso  to  adopt  this  method; 
8)  function  for  a  limited  period,  and  the  BWid;  therefore,  recommends  that 
the  president  of  the  Council  accept  membership  on  the  now-forn«ing  commis- 
sion, and  participate  in  its  activities.^ 

The  Natjonal  Health  Council's  reservations  about  the  proposal,  evident  in  the  con- 
ditions set  forth  in  the  resolution,  were  expefessed  by  Geofg(rBugbep/president  of  the 
council,  in  the  following  excerpt  from  a  letter  to  Dr.  Hamlin  on  October  18,  1962: 

I  am  qq^ite  familiar  with  your  proposal  for  a  national  commission  and  I  think  it  ^ 
likely  that  such  a  commission  will  be  established;  though,  1  have  been  concerned 
that  such  an  organization,  with  the  best  of  intention,  will  nonetheless  inevitably 
have  a  membership*drawn  largely  from  the  same  individuals  whO^have  been  suffi-  \^ 
ciently  concerned  with  national  hdalth'probl^ms  to  devote  greaj  time,  efforjrand' 

■  money  through  individual  voluntary  health  agencies.  Whether  bringing  together 
'  ^  such  a  group  -  which  will  have  no  responsibility  for  operating  an  effective  vol- 
untary agency  -  will  correct  some  of. the  inevitable  concomit^  in  our. Volun- 
tary health  field  is  yet  to  be  proven.  Certainly,  they  can  hav^ft.  better  intent 
than  .has  been  the  predominant  motive  in  these  agencies.  UnleMicn  a  contmis- 

i'  sion  proceeds  very  wisely,  it  can  easily  generate  public  criticis»'which  .wil^be 

only  a  limited  handicap  to  those  of  bad  intent  but  can  serioufy  affect  public 
confidence  in  the  voluntary  health  movement.  ^  * 

f-  *  »  ,  » 

Throughout  my  career,  which  has  largely  consisted  of  work  injhe  volurftary, 
O      health  field,  I  have  been  continually  impressed  by  the  tendency  of  groij[ps*of ^ble 
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indiyiidualS    ur>familiar  with^he  detaifb  of  specific  agencies  Within  the  field  -  to 
,  assujfp^.jhat  governing  bbards  are  failing  to  operate  intelligentl-y  and  may',  in; 
d^eS/.^ot  be  performing *to  the  best  of  their  ability  in  promoting  the  common 
good.  This  seems  to  be  an  inherent  reaction  and  I  have  been  guilty  of  it  myself.  ^ 

Through  the  years  I  have  been  very  much  involved  in  the  natiDna*!  accreditation 
o(  Bliie  Cross  plans  and  in  the.activvties  of  the  Jomt  Connnnissgg|>  on  the  Accredi- 
tation of  Hospitals  and  m/c)ther*voluntary  coordinating  and  fccredlting  ventures. 
Time  after  time  those  charged  vyith.  this  responsibility  nationally,  without  full 
information,  have  bewi  ready  to  conclude  that  the  voluntary  -efforts  of  other 
publlc-spirtted.  ind,ivigitals  involved  with^.the  management  of  important  lo^l 
and  state  voluntary  health  agencies  were  performing  badly.  Yet,  with  few  ex- 
ceptions, careful  investigation  and  consCTItatlon  with  those  who  have  primary 
responsibility  indicated  that  the  governing  body  and.  administration  were  well 
acquainted  with  Its  problems,  and  were  moving  to  cope  with  them  as  best  they ' 
were  able  with  the  resources  m  money',  time  and  experience  which  they  had.  . 

From  what  I-  have  said,  you  will  understand  that  by  and  large  I  have  great  respect 
for  the  good  intent  and  performarjce  of  the  thousands  of  people  who  voluntarily 
participate  in  our  voluntary  health  agencies  Their  record  of  performaYice  sup- 
.  ports  this  judgment  and  it  is  my  owr^  conviction  that  the  more  one  investigates  ' 
^the  problems  wilh  \yhich  theyxontend,  the  dedication  they  demonstrate  and  the 
plans  ^hey  develop  one  is  impressed  with  the  ititegrity  and  with  what  has  been 
accomplished.  '  ^ 

With  these  expressiQns  of  .support  from  the  ofganizations  in  the  field,  Kimball, 
Linen  and  Folsom  convened  a  group  on  April  24,  1962,  to  consider  this  question.  "Is  ^ 
^any  useful  purpose  to  be  served  in  creating  a  new  Committee,  and  If  so,  what*does  it  •. 
conceive  its  function  to  be  and  how  may  it  most  const^uct^vely  proceed?"  The  group 
included  two  other  ^members  of  the  Aci  Hoc  Committee  and  the  president^  of  seven 
orgapiz^ations  having  a  coordinating  and  planning  function  vis-a-vis  voluntary  health 
and  welfare  organizations.  United  Community  Funds  and.  Councils  of  America,^  the 
National  Social  Welfare  Assembly,  National  Health  Council,  Council  of  Jewish  Fed- 
erations and  Welfare  Funds,  Inc., -National  Copference  of  Catholic  Charities,  Com- 
munity Services  Committee  of  the  AFL-CK),  and  Advertising  Council.^Thechairman 
of  a  committee  of  the  American  Medical  Association  concerned  with  voluntary  health 
agencies  also  attended.  ,  .  • 

The  group  reviewed  a  proposed  "frame  of  reference"  for  a  "New  Nation^i  Com- 
rhrssion  on  the  Voluntary  Health  snd  Welfare  Agencies,"  decided  to  cohtinue  to  ex- 
plore  the  establishment  of  a  commission  and  to  serve  as  the  nucleus  of  the  commis- 
^  sion.  Linen  was  elected  to  serve  a^ chairman,  at  least  until  the  new  organization  got 
underway  and  was  staffed  and  financed.  Subcomrpittees  were  appointed  to  suggest " 
other  suiuble  candidates  for  membership  on  the  commission  and  to  provide  sugges- 
tions for^itial  staffing. 

The  group  was  reconvened  by  Linen  on  June  22,  1962,  at  which  time  it  was  agreed 
that  the  commission  would  comprise  20  to  25  memb'ers,  including,  in  addition  to  the| 
carryovers  from  the  Ad  .Hoc  CommUtee  and  tjie  presidents  of  the  coordinatirfg 
groups,  the  "Secretary  of  Hqalth,  Education  and  Welfare,  3  businessmen,  1  Chamber 
of  Commerce,  T  Communicator,  i^'dditional  labor  man,  2  Medical  men,  1  Negro; 
1  Woman  .  .  .  Consideration  might  also  be  givervto  adding  1  educator  and  1  lawyer." 
An  extensiv^^ rftster  of  individuals  withifi  each  of  these  categories  had  been  assembled.  ^ 

The  inclusion^f  the  presidents  of  the  coordinating  groups  represented  a  departure 
from  the  recommendations  of  the  Ad  Hoc  Committee  report,  which  had  described 
the  rhembers  of  the  proposed  commission  as  "citizens  who  reflect  the  public  interest 
rather  than  partisan  viewpoints."  When  serving  as  president  of  an  organisation,  even 
though  jt  is  an  org^1^i;|^ti6n  dedicated  sincerely  and  wholeheartedly  to  the  public 
g    *  Q    individual  However  public-spirited^^^  is  inevitably  partisan  to  the  interests 


2796 


of  fhe  organization.  However,  ab-bt^tcd  earlier,  the  belf-apoomted  initiators  of  th^  com- 
miiiion  plan  believed  th^l  the, cooperation  of  the  coorainating  organizations  in  the 
field  wab  essential  to  :>uccesb'  The  price  of  this  cooperation  was  the  participation-of 
these  organizations  in  the  selection  of  commission  members  and  minority  representa- 
tion Of]  the  commission  of  tVieir  presidents,  in  a  recent  discussion  With  two  of  the  ini- 
tiators, Kimball  and  Linen,  this  move  was  not  labeled  as  a/atal  mistake,  but  in  express- 
ing an  opini"on  in  favor  of  the  viability  of  such  a  commission  today,  they  agreed  that 
It  should  be  fully  independent  of  the  groups  it  undertakes  to  assist. 

During  tffe  months  following  the  June  22  mpeting,  the  subcommittee  on  staff  had 
extensive  discussions  with  Leonard  W.  Mayo,  a  distinguished  educator  and  social 
worker  who  waj,  then  executive  director  of  the  Association  for  the  Aid  of  Crippled 
'  Children  in  New  York  City.  Mayo,  in  his  long  and  successful  career,  had  been  chairman 
of  President  Kennedy  's  Commission  on  Mental  Retardation,  president  of  the  National 
Conference  on  Sucial  Work,  chairman  of  the  Commission  ori  Chronic  Illness  vice- 
\  ,     president  of  Western  Reserve  University,  and  a  leader  in  countless  other  activities. 

Mayo,  who  was  deeply  interested  in  the  potential  of  the.  proposed  commission, 
agreed  to  take  a  temporary  leave  from  his  Current  duties  to  work  with  the  organizing 
*  group  to  develop  and  refine  a  plan  for  the  commission.  Crucial  to  his  decision  was  the 
presence  of  a  serious  mandate  from  two  or  more  major  foundations  and  assurance 

  from  three  of  the  coordinating  groups  -  the  National  Social  Welfare  Assembly,  the 

Un/ted  Community  Funds  and  Councils,  and  the  National  Health  Council  -  that  the 
.  lilan  had  their  backing  Mayo  stated  that  he  "was  just  as  much  interested  in  the  man- 
date from  the  foundations  as  ...  m  their  money,  for  without  real  conviction  and 
moraj  backing  uf  some  groups  not  immediately  concerned  but  representative  of  the 
Americart  people  in  general,  1  feel  we  would  be  in  a  less  strong  position  than  other-, 
wise/' 

To  finance  Mayo's  work,  Kimball  made  funds  available  from«the  balance  of  the 
Rockefeller  Foundation  grant  for  the  Ad  Hoc  Committee  study.  The  members  of  the^ 
"Organizing,  group  n\et  with  Mayo  on  May  1,  1 963,  to  discuss  the  "frame  of  reference" 
he  had* developed  which  would  be  used  to  recruit  the  a3ditional  members  and  to  ob- 
tain financial  support.*  After  the  meeting,  f^ayo  refined  the  plan  with  the  help  of  the 
many  Xey- individuals  in  agencies,  fgjundations,  and  governmental  circles  wh^re  he  was 
widely  known  and  respected.  .    .  ■» 

■  By  January  1,  1964,  the  proposal  for  the  national  commission  read  as  follows:,  * 

1 .  Philosophy  and  Purpose  of  the  Proposed  Commission 

The  general  purposes  of  j^e  Commission  are  to  encourage  increased  participa- 
tion of  the  American  people  in  voluntary  health  and  welfare  organizations;  to 
foster  more  effective  operations  and  programs  under  voluntary  auspices;  to 
strengthen  the  leadership  of  such  agencies  and  extend  and  deepen  the  influence 
of  the  entire  voluntary  effort  in  the  nation. 

The  Commissioo  is  concerned  not  only  wrth  problems  of  the  immediate  present, 
1)ut  with  the  future  of  the  voluntary  movement  and  with  voluntary  agenctes  per 
sc,  their  relations  with  each  other  and  with  corresponding  services  and  programs 
under  governmental  auspices,  and  with  the  quality  of  services  they  render  and 
the  extent  to  which  the  centribu'tor  is  receiving  full  value  for  his  dollar. 

The  Commission  does  not  intend  to  establish  a  new  agency,  nor  does  it  consider 
•itself  an  agency  in  the  orthodox  sense.  It  will  not  appraise  or  pass  judgment 
upon  specific  agencies  as  such,  nor  espouse  any  one  method  of  fund  raising;  it 
will  perform  a  criticafand  advisory  ratl:)er  than'a  regulatory  function. 

Whough  the  increasing  number  of  voluntary  agencies,  particularly  in  the  health 
field  IS  a  matter  of  concern,  the  Commission  recognizes  the  right  of  citizens  to 
^     organize  and  pursue  appropriate  objf<;tiKl^  in  the  public  interest;  in  like  manner 
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it  recognizes  theirigril,ot  the  public,  it  it  is  asked  for  funds  to  support  ine  pro- 
gram of^a  private  group,  to  have  fu|l  and  objective  Jata     to  the  need  for  the 
-^ogram  ^p(irT5e<T,  assut/antic  of  competent  and  responsible  board  and  staff 
_  leadership,  anJ  adequate  ftscal  policy  and  operating  standards. 
^  -'^ 

^     In  stim,  the  Commission  proposes  t(>  analyze  and  study  basic  problems  of  far- 
^r^a^ttTig  i«tport<2nccTO  yofunury  hS#tIth  ar/d  welfare  services  and  Jo  thepubii*., 
\.aad  w  dcvelof?  rc;ror:irricpdati^rT5  and  guid^anesi  that  ca'r      ;i^'flu':nlial  In  shap* 
ingiJolicy.  In  so  do^^  it  w'll  avojd  duplica;:ng  studies  being  conducted  by  other 
^  groii^)s,  and  in  in^Dl^rwnling^its  own  stuJic-,  It  will,  insofar  as  possible,  utilize 
and  oxr^Cf  ate' w  It  a.  existing  facilities,  particuiarly  the  rIStional  coordinating 
.and  planning  bodies  in  health  and  welfare,  the  recently  established  National 
tuii-.Tiision     CoinfnurJty  Health  Services  and  other  approprfate  groups. 

'  2 .  XJen^ra! iAzthods of  Operationbf  the  Proposed Commissfon 

.  '  .      -    \  ■  ^  < 

In  its  operations  theCcn^wiissicn  will  regard  fi>cii  an  instrumentalrty  for  over- 
viewiii^jtne  nccus  and,  problems  ^f  vokjntary  health  and  welfare  services;  for 
^brCn^irjg  contributors  and  agencies  into  closer  understanding  and  cooperative 
endeavor,  for  strengthening  existing  voluntary  plannmg  bodies  and  agencies; 
a')d  i)i  cliirifvir.g  the  .espective.and  joint  roles  of  voluntary  and  governmental 
prc^fhs.       .  ,         ■  '    .  ^ 

Tne  ConrvnfcSionr  *vhl  attempt  to  secve  as  a  catalyst  fgr  appropriate  action  in  the 
i|^ht  of  its  findings  ind  reCruTimendatlonsi  <it<i  in  refation  to  other  studies  with 
.  ^yh^ch  it  wishes,  to  associate  .Uso.t.  In  d^irjg  id,  it  willrecognize  an  equ^il  obHga- 
tion^  to  the  sgenuei^  invx>lvea,  to  those  sehed  by  them  and  to  the  contributor. 
To  the^  cneh>  the  Commission  w*!!  wprk  dooperatively  with  agencies  and  groups 
'>f  agencies,  both  vbluntiiry  and  ^&vernrr'e:*iUk       -  - 

'  The  Comrriisiion  wtMud  es>ipioy  the'  following  methods,  among  others,  inuhe 

prof.c^  cf  oblainmjg  and  weighing  opinion,  stimulating  new  ideas  and  encoufag- 

.  in?■t^e  development  of  gui3elines^nd  policy:  '   *  , 

•  ^     *  ^  .  •>  * 

V   a)  F/e/d  m/fit  to  sel^ected "portions  of  the  country  in  order  to  observe  at 

.   ,^  firsthand"  Itcw  critical  problems  in  program  development  and  financing 

Sie  being  met  arid  to  study  the  relatipnships  between  vpluntary  and 

^         ^  govtjrhrnental  agencies  in  pianning  and  Coordination. 

.*b)  Public  hearings,  it  would  belrnportantjor  the  staff  to  visit  key  areas  of 
the  couotry^n  a  scheduled  basis  and  conduct  hearings  to  which  people 
"ffom^thc  Idjll  community  a^d  the  itate  wouhd  be  invited  to  express. their 
•views  on  the  present  role  and  status  of  voluntary  health  and  w^slfare 

*  ■  •  agencies  and  their  future  role.  '  v  .     "'^  ' 

*  Q)\Small  inAjr/r}^/  conferences  or  consultations  should  be  held  in  New  York 

City  af;D  elsewhe/e  to  wMch  lay  and  professional  lead^would  l^e  in- 
•  vited  to  confer  with  the  staff  and  members  of  the  Commisstbi^n  specific 
topics  OF  problems  submhted  to  them  in  advance  in  the  form.o\tentative 
'po^ition  papers*  fo&t|iefv  considered  opinions. 

It  would  be  important  for  Uie  Commission  to  study  the  functions  of  Ibe  Na- 
tional Budget  jCo'mmittee/a'creature  of  the  National  So;; ial  Welfare  Asstmbly 
and  United  Community  Funds  and  Councils,  which  reviews  and  makes  r^om- 
mendations  concerning  the  budgets  of  many  of  the  national  voluntary  agencies; 
and  Jhe  function  artd  potential  bf  the  Nationaflnformation  Bureau,  which  pro- 
uIHps  infor'ma^lon  oh  voluntary  social  anrd  welfare  agencies  for  the  benefit  of 
I^QY^pective  contributors,  should. also  be  studied.  (See  Chapters  V  and  III, 

'  291'       ^  • 
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rei>pcctivclv,^ttt  thib  rcpuit  fur  dc^ctiptiun  ot  the  Natjonal  Budget  Committee 
and  the  Matfonal  Information  Bureau.) 

The  functions  of  the  National  Budget  Cummittee  and  t>ie  National  Information 
Bureau  suggest  that  the  Commission  should  study  intensively -the  wisdom, 
practicality,  and'  teasibihty  of  i:cntrai  rcportmg  on  both  finances  and  program 
criteria  or  standards  fur  agency  operations,  and  the  valueof  a  ,well-conc^ved  ^nd 
atiminijjtered  plan  of  accreditation.  It  should  •be  noted  that  the  National  Budget 
Committee,  the  National  Health  Council,  .and  the  National  Social  Welfare  As- 
sembly have  taken  defmitL  steps  to  establish  reasonable  standards  of  operation 
for  the  national  agencius  in  their  respective  orbits  of  influence  and  that  their 
efforts  are  being  met  with  an  encouragmg  response  (See  Chapter  Vl  for  discus- 
sion of  the  National  Health  Council's  staiidard-setting  efforts ) 

The  Commissiori  would  conduct  its  work  through  subcommittees  or  task  forces 
aided  by.  a  small  but  highly  competent  professional^staff,  participation  in  such 
groupyshould  not  necessarily  be  confined  to  Commission  members. 

To  whatever  extent  is  feasible  and  practical,  agencies  and  coordinating  groups 
would  be  asked  to  assist  the  Commission  in  studying  the  problems  that  come 
'  before  it,  discuss  its  findings,  offer  suggestions,  and  react  to  its  recommenda-tions 
as  they  develop. 

Whilp  the  Commission  should  not  by  any  means  be  a  protege. of  any  national 
organization  or.  group  it  must  not  be  isolated  from  key  ^groups  in  the  field,  it 
should,  in  fact,  establish  and  maintain  direct  channels  of  communication  with 
thQd.  To  be  influential  with  the  contrfbutor  and  the  public  at  l^rge,  however, 
It  must  rqtain  complete  independen»/e  and  be  free  ty  speak  on  its<)wn  and  with 
its  own  voice 


3.  Special  Studies  of  the  Proposed  Commission 

Through  its  own*  work  and  through  studies  it  would  stimulate  and  help  to 
finance,  the  Commission  could  gain  a  great  deal  of  data  of  basic  value  to  the 
public  and  to  the  agencies  which  could  be  released  from  time  to  time  as  brief 
reports  and^infurmative  statements  In  addition,  agencies  should  be  encour- 
aged to  conduct  studies  of  their  own  programs  with  expert  assUtance  from  out- 
side their  own  ranks. 

The  fullowing  types  of  studies  as  originaHy  suggested  by  the  Ad  Hoc  Citrizews' 
Committee  should  be  considered  by  the  Commission. 

aj.'Public  understanding  of  voluntary  health  and  welfare-agencies. 

Such  a  study  would  gather  information  on-  the  degree  and  extent *of 
understanding  ctfa  the  part  of  different  segments  of  the  public  (larg^ 
»and  small  contnoutors  in  industry,  business,  and  labor,  etc.)  with  respect 
to  the  performance,  the  usefulness,  and  the  role  of  voluntary  health  and 
•  welfare  agencies. 

b)  A  formulatien ''of  criteria  for  the  evaluation  of  voluntary  health  and  wel-* 
fare  agencies. 

This  study  would  draw  upon  current  national  agency  interest  and  exper- 
ience in  the  evaluation  of  performance  and  develop  criteria,  that  could  be 
used  by  national  and  local  agencies  in  assessing  their  effectiveness. 


ERIC 


2^2" 


2,799 


c)  Studies  of  planning  and  coordination  as  currently  conducted  by  national 
and  local  health  and  welfare  organizations. 

r 

The  objectives  of  such  studies  in  the  words  of  the  report  of  the  Ad  Hoc 
Citizens)  Committee  would  be: 

(1)  To  exaniine  existing  methods  of  cooperative  planning  and  inter- 
agency organization  at  all  levels. 

^  .  (2)  To  prepare  case  studies  of  good  planning  methods  now  used  by 
communities  and  voluntary  agencies. 

(3.)  To  f^ormulate  common  principies  of  sound  planning. 

(4)  To  develop  guides  and  procedures  by  which  these  principles  could 
be  effectively  used  by  communities,  voluntary  agencies,  and  other 
private  and  governmental  groups.  ^  - 

d)  Studies  of  methods  of  financing. 

This  would  constitute  one  of  the  most  important  and  .critical  tasks  of  the 
Commission.  Information  should  be  carefully  compiled  on  current  fund 
raising  nnethods,  criteria  as  to  what  constitutes  a  'successful  campaign' 
should  be  formulated,  management  methods  and  the  philosophy  and  pro- 
cedure of  the  distribution^funds  should  be  studied  and  guidelines  drawn 
i       up  for  the  benefit  of  the  cjpkributor  and  t(je  community  at  large. 

The  above  list  suggests  the  type  of  study  that  would  be  considered  by  the  Com- 
nnission  and  which  it  would  conduct  or  cause  to  be  conducted.  Others,  and  the 
rhost  effective  approaches  to  those  listed,  would  be  suggested  by  knowledgeable 
individuals  and  organizations  and  planned  in  detail  by  the  staff  with  the  assis- 
tance of  competent  social  scientists.  ^  . 

The  Connmission  should  be  receptive  to  a  discussion  or  study  of  any  problems 
brought  to  it  by  voluntary  health,  and  welfare  agencies  and  other  responsible 
groups  and  individuals  provided  they  appeared  to  be  of  importance  and  con- 
cern to  .the  agencies  and  the  4)iiblic^    ■  ' 

A  number  of  studies  are  now  being  conducted  by  national  bodies  and  local 
groups  with  which  the  Commission  should  keep  in  touch  and  from  which  it 
could  gain  a  great  deal  by  way  of  grist  for  its  own  mill.  . .  .studies  or  collection 
of»data  that  can  appropriately  and  effectively  be  carried  on  by  the  national, 
voluntary  organizations,  or  major  coordinating  or  professional  health  or  welfare 
groups  should  be  undertaken  by  them,  thus  avoiding  duplication  of  effort  and 
expense.  The  Comniission  should  keep  m  touch  with  such  studies  and  have  ac- 
cess to  the  findings  for  its  o\vn  consideration. 

One  of  the  most  important  and  far-reaching  responsibilities  of  the  Commission 
should  be  to  insUre  that  a  study  is  made  (preferably  under  its  own^uspices)  of 
the  development,  present  status,  and^the  future  of  the  volunteer  movement  in 
our  society  with  special  reference  not  only  to  its  expressior)  in  health  and  wel- 
fare activfties  but  in  relation  to  the  manifestations  and  underlying  causes  of  basic 
social  problems.  A  study  of  this  kind  would  go  to  the  heart  of  many  questions 
relating  to  the  role  of  the  individual  citizen  in  an  era  when  it^is  no  longer  a 
simple  nnatter  to  be  a  *good  neighbor.'  A  work  of  substance  and  import  could 
be  developed  around  the  theme  ipf  the  individual  as  the  wcli-sprtng  of  a  free 
society  and  the  problems  and  challenges  he  faces  in  maintaining  his  identity 
and  making  his  ct)ntributi(^n  in  the  space  age.  % 
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4.  implementation  of  Recommendations  and  Fmdings  af^     .  /    *  » 

the  Proposed  Commission      *"       ,  ^  <*  '    '  * 

Plans  for  adequate  follow-up  of  the  Commission's  work  should  be  carefully' 
"'built  in'  at  the  outset,  fcovisions  should  be  made  for  involving  at  an  early  date  * 
the  major  groups  that  should  be  responsive  to  Jts  recommendations  and  findings.  * 
TheCommission  must  sustain  tjie  kind,  of  relations  with  key  groupsVin  the  field 
that  will  help  to  'insure  their  continued  interest  and  cooperation  in  bringing 
about  steadV  and  constructive  change. 

In  view  of  the  problems  involv.ed  and  the  need  for  deliberation  and  study,  the 
Comnlission  will  in  all  prpbabtlity  find  it  necessary  to  continue  for  a  period  of 
M  least  three  years.  However,  if  it  becomes  clear 'at  any  tim?  that  it  cannot 
serv?  a  useful,  purpose,  it  can  dissol^.  If  an  extension  beyond  three  years  ap- 
pears to  be  warranted,  that  can  be  determigeirf  at  a  later  date.  In  any  event,  it  is 
essential  that  sufficient  time  be  allowed  for  a  thoughtful  exploration  of  the  most 
,  important  problenri$  affecting  the'future-of  health  and  welfare  sb^ices  in  the 
country,  and  for  the^fc^rmulation  of  effective  plans  and  practical  guidelines  de- 
signed to  strengthen  voluntary  effort  and  it.s  impact  on  governmental  policy. 

There  have  been  egcouraging  responses  on  vha  part  of  many  national  health^ 
and  welfare  agencies  in-fe€«nf  months  as  the  possibility  of  activating  the  Na- 
tipnal  Commis^fon^pn  Voluntary  Agencies  became  known.  ThiS'^y  be  due  in 
part  to  fear  of  what* the  future  may  hold,  but  it  is  basec|  toopn  the  desire  of  > 
both  la/ and  pfofessipnat  leaders  to  analy'ze  the  services  of  their  agencies  from 
the  point  of  view* of'quility,  impact  on  current  problems,  relationship  to  the  • 
public  services,  and  the  desire  to  tool  up  for  the  ne>V  challenges,  of  this  era.  What- 
'  ^er  the  cause,  or  causes,  there  are  substantial  indjcations  of  heV  interest  and 
^  awakened  concern,  Thi^plus  the  urgency  created  by  the  critical  problems  of 

health  and  welfare  ttjat  are  facing  the  American  people^  presents  a  strong  case  ^ 
*  for  jmrnediate  and  thoughtful  study  and  action. 

On  March  30,  1964,  Mayo  returned  to  his  duties  with  the  Assdctatlon  for  the  Aid 
of  Crippled  Children.  The  group  comprising  the  nucleus  of  the  p^roposed  commission 
never  convened  again.  No  formal  approaches  vyer-e  made  to  foundations  for -support 
despite  the  irf)pKcation  that  Mayo  undertook  the  assignment  with  the  assurance  that 
tt\ere''was  "a  serious  mandate  from  ong  or  more  foundations."  1964  Mayo  consldj 
ered  writing  a  book  to  salv^'ge  the  work  he  had  done.  He  never  wrote  that  book. 

What  happened  to  this  fiye-yfear  effort?  TheVe  are  no  files  to  document  the  ending 
of  the  undertaking.  Base,d  on  my' own  close  association  with  the.efforts  to  establish  a 
commission  and  oo  subsequent  disSUssions  with  Others  who  w^.e  equally  involved,  I 
believe  the  critical  missing  factor  was  central  leadershiJ)^for  the  new  commission  -  an 
individual  who  cogid  al^d  should  attract  dtlier  member^s  in  addition  to  those  who  had 
joined  because  the  organizations  they  headed  were  vitally  concerned. and  who  could 
muster  financial  support  and  provide  Continuing  leadership.  Linen  was  such  a  person, 
but  he  became  involved  in  preparations  for  the  1964  (^residential  campaign.  Folsom 
was  also  qualified  to  undertake  this'task,  but, the  National  Health  Council  and  the 
American  Public  Health  Association  persuaded  \\\n\  lo  accept  the  chajr^manship  of  the 
newly  formed  National  Commission  dVi  Community  Health  Services,  an  organization 
that  focused  on  a  subject  of  mor^  precise  interest  to  Folsom  (the  strengthening  of  the 
provision  and  delivery  of  health  services)  and  that  was  assured  of  financing  from  the 
W.K.  l<^ellogg  Foundation.  ^    ;  '  ; 

So  the  essential  leadership  did  not  emerge,  and  the  proposal  died. ^ Linen  recently 
'expressed  the  .belief  thaj  the  outcome  would  be  different  today,  that  it  would  be 
much  easier*to  find  the  "right  person"  noN^  than  it  was  in  1964  when  the  corporate 
worjd  was  less  committed,  concerned,  or  involved  in  philanthropic  issues. 


Interestingly^  and  bigniftcantlv^  none  of  the  private  health  and  welfare  organiza- 
tions whose  support  had  bcotimft^i  4nd  obtairjed  made^ny  effort  to  keep  the^prq* 
posal  alive.  Even  though  thfe  obiectivci>  of  the  commission  had  been  revised  to  a^toni- 
niodate  their  stipulations  that  the  new  orgartization  be  'j advisory"  and  nor\'regula- 
tory"  and  that  its  aims  include  strengthening  them  as  organi:zations,  the'^^ational 
Soiial  Welfare  Assembly  and  the  National  Health  Council  and  the  array  of  major 
voluntary  organizations  that  comprjsed  their  membership  were  not  disposed  to  pur*)ue 
the  matter  Nor  did  United  Community  Funds  and  Councils,  the  originator  of  the  en- 
tire project,  make  an  effort  to  salvage  it.  . 

It  niay  well  be-ithat  the  proposal  was  not  practical,  that  it  could  not  h&ve  been' 
funded  or  would  not  have  functioned  successfully.  Perhaps  these  were  the  reasons  why 
no  leadership  emerged.  There  can  be  no  definitive  answer^  since  the  proposal  was  neOer 
executed.  Clearly,  Kimball  and  Linen  think  it  is  a  viable  idea  today,  ^^rovlded  the  com-> 
mission  is  not  self-appointed,  is  not  "permanent,"  and  is  free  of  entangling ^^lliances.  , 

< 

^  .  Action  on  Recommendation  for  Development 

,  '         •  of  Uniform  Accpunting  and  Financial," 

Reportii^  for  Voluntary  Agencies  ^       ,  ' 

r    *  • 

Far  different  jn  its  outcome*  was^the -second  .majpr  recommendation  of  the  report 
of  the  Aa  Hoc  Committee.  The  accomplishments  of  voluntary  health  and  welfare 
agencies  in  developing  and  implementing  uniform  financial  reporting  illustrate  how  the 
private  sector,  given  a  tangible  goal  and  convinced  of  its  importance,  can  mobilize  and 
move.  Tremendous  strides  have  been  made  in, the  1  3  years  since  the  Ad  Hoc  Commit- 
tee, called  forfa  uniform  reporting  system.  •  "  . 

In  recommending  the  development  of  standardized  accounting  and  uniform  finan-» 
ch\  reporting  by  voluntary  agencies,  the  Ad  Hue  Committee  report  cited  the  follow- 
iog  benefits  that  could  derive  from  such  a  project: 

to  help  afnswer  some  of  the  important  questions  the  public  15  now  asking  about 
voluntary  agencies.  Comparisons  of  agencies  through  their  financial  statements- 
dn  almost  impossible  task  at  present-  would  thep  be  routinely  possible.  A  stand- 
ard method  for  explaining  agency  incgme  and  expenditures  would  show  more 
clearly  how  agencies  obtain  and  use  tjjieir  funds. 

to  give  voluntary  .agencies  valuable  new  information,  data  vyhh  allocations  t#tv 
program  functions  would  yield  better  information  on  costs.  Agency  manage- 
ment could  then  make  better  decisions  aboi^t  programs  and  policies. 

to  reduce  the  debate  over  federated  versus  independent  fund  raising.  The  pub-  * 
lie  would  have  accurate  information  on  what  is  now  a  battlefield  of  uncertain 
^  .statistics.  ,  ,  .  »  ' 

uniform  accountmg  and  financial  reporting,  if  developed  and  administered  prop- 
erly, would  have  a  profound  and  beneficial  influence  on  the  voluntary  agency 
movement.  It  is  potentially  the  'most  important  method  for  obtaining  adequate 
information  about  voluntary  agencies,  for  the  benefit  of  both  the  agencies  and 
the  American  public.    .  >  ^  , 

i 

The  report  further  indicated  that  the  executive  committee  of  the  American  Insti- 
tute of"  Certified  Public  Accountants,  a  major  membership»organization  m  th^ac- 
counting  industry,  was  prepared  to  undertake  the  project  "subject  to  the  receipt  of  a 
formal  request  and  adequate  financmg."  The  institute  had  appointed  a  committee  of 
^"Outstanding  accountants^'  presumably  in  anticipation  of  undertaking  the  project, 
'^r-n  li^"'  ^'S^t  largest  menJber  accounting  firms  would  be  retained  to  provide  the 

^   1    '  :  295  ^  . 
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ikilled  staff  needea.  Twu  ,vearb  would  be  required  to  develop  thbe  uniform  accounting  ^ 
and  financial  reRurting  fuf  use  of  mdividual  voluntaVy  agencies.  Additional  time  might ' 
be  required  to  formulate  methods  tu  enable  non-agency  groups  to  apply  the  standard- 
ized reports.  .  ,        '  - ,  .  ,  • 
The  Ad  Hoc  Committee  observed.  "It  is  important  that  methods  be  d'evelc^ed  to 

.  enable  various  outside  groops  to  review  Voluntary  agency  application  oT uniform  ac- 
counting and  fin^ficial  reporting.  Periodic  audits  by  accounting  firms  retained  by  the 
agencies  would  probably  not  be  sufficient  to  ensure  direct  disclosure  of  finances  to 

^  the  p'u'blic."     '  -  . 

Eariier,  in  1956,  a  committee  representing  the  voluntary  agencies  that  were  mem- 
bers of  the  National  Health  Council,  had  undertaken  an'exploration  of  uniform  finan- 
cial accounting.  The  impetus  for  this  was  the  newly  enacted  legislationjn  New  Yorl^ 
that  empowered  the  New  York  State  Department  of  Social  Welfare  to  require  certain 
reporU  from  philanthropic, organizations.  In  atternpting  to  work  with  state  officials  on, 
the  development  of  mutually  satis^ctory  reporting  procedures  and  forms,  National 
Health  Council  me/nber  agencies  discovered  that  they  were  unable  to  communicate 
among  themselves  on  accounting  and  financial' reporting  n?atters  because  of  the 
lack  of  corpmon  definitions  and  terminology.  Obviously,  if  the  agencies  could  not 
communicate  among  themselves,  they  Could  not  communicate  clearly  and  effectively 
With  outside  groups  such  as  state  and  local  government  regulatory  agencies.  This, is  to . 
say  nothing 'of  the  confusion  the  ^g^ncies'  p\Jblic  financial  reports  Iriust  be  .creating  for 
interested  citizens  and  potential  contribjutors  who  attempted  to  compare  the  finan- ' 
ciai  reports.       .  ^      '  ^ 

^  The  National  Health  Council's  committer  had,^asked  the  American  Institute  of 
Certified  Public 'Accountants  to  undertake  the  project  for  the  council.  The  Institute^ 
hpwever,  believed  that  the  council  provided  a  more  appropriate  mechanism  fo{  the 
inquiry  and  suggested  Howard  A.  Withey,  a  partner  in  Peat,  Marwrck,  Mitchell  <&'Co.; 
as  chairman  for  the  project.  Withey  had  been  prominently  associated  with  the  develop- 
ment of  accounting  and  repDr-tmg  standards  for  colleges  and  universities.  • 

The  project  moved  slowly  because  the  council  was  unable  to  obtain  the  necessary 
'  financial  support  from  outside  sources.  Finally,  the  participating  member  organiza- 
tions provided  limited  financing  for  a  modest  project,  and  in  1960  an  accountant  was 
^.employed  as  staff  to  the  committee.  Most  of  the  committee  members  sVere  comp- 
trollers employed  by  the  participating  agencies!  In  addition  to-Withey,  Joseph  Taggart, 
de^n  of*  the  Graduate  School  of  Business  Administration  at  N*etv  York  University,  and 
John  J.  Black,  assist4nt  treasurer  of  International  Business  Machines  Corporation, 
served  as  "outside'*  members  of  the  committeie:  *\' 

The  National  Health  Council  had  already  prepared  the  first  draft  of  its  proposed  ac- 
counting and  reporting  guide  when  the^Ad  Hoc  Committee  published  its  report  recom- 
mending a  similar  project,  but  one  that  would  be  done  foe  both  health  and  welfare 
agencies  and  under  the  auspices  of  the. American  Institute  of  Certified  Public  Ac- 
countants. '  '  '  ' 

Officials  of  the  council  were  understandably  pleased  ^with  the  apparent  timeli- 
ness of  th©4f  project.  But  they  were  also  concerned  that  public  response  to  the  forth- 
coming guide  would  be  adversely  affected  by  the  limitatiSn  of  the  project's  scope  and 
*devebpment  to  health  agencies.  ^  .      *   .  / 

The  executive  director  of  the  council  was  convince'd  that  the  council  committee's 
work  represented  a  major  step  forward.  Furthermore,  he  bejieved  that  to  obtain  the 
cooperation  of  the  member  voluntary  health  agencies  in  the  vital  job  of  implement- 
ing the  new  reporting  system  it  was  essential  that  the  leadership  of  the  National 
Health  Council -express  confidence  and  trust  in  the  project.  It  was  doubted  that  a 
comnrnttee  from  the  accounting  industry  touW  generate  this  cooperation/While  the 
cduncil's  leadership  ha>not  been  v6ry  effective  in  other  program  areas,  the  executive 
director  felt  that  the  organization  had  some  chance  of  accomplishing  the  mission  out- 
lined in  the  Ad  Hoc  Comfnittee's  report,  especially  since  the  Accounting  Institute's 
prospects  for  success  were  even  less  prpmlsing. 
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Since  the  Ad  Hoc  Committee  report  was  also  directed  to  voluntary  welfare  agencies 
and  since  these  groups  s^ere  not  participants  the  National  Health  Council's  project, 
discussioAs  were  initiated  between  the  council  and  the  National  Social  Welfare  Assem- 
bly, the  counterpart  organization  in  the  voluntary  social  welfare  field.  The  executive 
directors  of  the/two^  organizations,  whci  had  worked  together  on  many  issues  of  com- 
mon concern  rn  the\oluntar>  field,  shared  the  belief  that  prospects  for  successful  de- 
velopment and  subsequent  acceptance  of  financial  reporting  guidelines  wogid  be 
greatly  strengthened  if  the  project  were  endorsed  by  the  leadership  of  both  national 
toordmating  groups? 

Accordingly,  a  joint  liaison  committee  of  top  officers  of  th^  council  and  the  assem- 
bly worked  out  a  proposal  that  envisioned  compytion  of  the  council's  accounting 
guide  for.  health  agencies  and  concurrent  development  of  a  sihiilar  guide  for  social 
wejfare  agencies  by  the  assembly.  One  of  the  assembly's  key  members  was  the  United 
Community  "Funds  and  Councils  of  America,  UCFCA  would  be  an  essential  partici- 
pant in  the  assembly  project  and  cuuld  use. the  network  of  United  funds  throughout 
the  courftry  to  gain  acceptance  and  cooperaUon  of  community  ageaci'es. 

The  American  Institute  of  Certified  Public  Accountants  was  asked  to  join  as  a  third 
sponsdr  of  ^the  project  but  declined  to  be  formally  involved,  an  action  that  was  con- 
trary to  the  Implication  in' the  Ad  Hoc  tommittee  report  that  the  institute  .was  pre- 
pared to  undertake  the  project.  The  executive  vice  president  of  the  institute  e;^plained 
that  the  decision  not  to  become  officially  associated  with  the  project  reflected  dis- 
agreement within  the  organilzation  on  the  subject  of  developing  accounting  principles 
for  thevnonprofit  field.  AlCPA  did  volunteer  a  list  of  prominent  accountants,,  repre- 
senting its  major,  member  'firms,  from  which  the  council  arid^the  assembly  could 
choose  ^project  committee  members  artd  whose  participation  should  result  in  viable  • 
and  acceptable  accounting  and  reporting  guides.  '  , 

The  Council  and  the  assembly  then  approached  the  Rockefeller  Foundation  with  a 
request  for  financial  support  to  enable  the  two  coordinating  agencies  to  accomplish 
the  recommendation  of  the  Ad  Hoc  Committee.  Although  Lindsley^Kimball  was  no 
longer  with  the  foundation,  he  was  instfunaental  in  se^curing  a  decision  by  both  the 
Rockefeller  Foundation  and  the  Avalon  foundation  (now  part  of  the  Mellon  Founda- 
tion) to  support  the  proposal.  It  was  a  testament  of  faith  in  the  ability  of  the  volun- 

.  tary  sector,  to  mobilize  support  for  and  carry  out  a  project  designed  to  improve  the 

4ield  and  ultimately  to  benefit  the  public.  '  • 

-   Dr.  yamlin,  who  believed  so  strongly  in  the  need  for  uniform  accounting  artd  pub- 
lic financial  reporting,  was  openly  Critical  of  the  plans  for  the  project."He  roade  several^ 

^speeches  on  the  subject  In  which  he  expressed  little  faith  in  the  ability  of  the  voluntary 

*5ector  to  set  standards  for  itself  and  to  ma*ke  an  effective  effort  to  apply  such  stand- 
ards. He  was  in  favor  of  the  "impartiality"  whiph  AlCPA  obuld  bring  to  leadership  of 
the  project.  The  council  and  the  assembly,  however,  had  discovered  that  AlCPA  was 
no  more  influential  in  Its  field  as  a  membership  organization  than  the  Qouncil  and  the 
assenlbly.  In  private  correspondence  wUh  the  council's  chief  executive,  Dr.  Hamlin 
expressed  the  hope  that  the  council  and  the  assembly  woufd  succeed,  though  he 
feared  tijey  would  not„and  stated  that*  his  publicly  announced  skepticisrt^  about  the* 
project  might  Well  stimulate  better  efforts  than  in  the  past. 

Because  of  the  Impact  of  the  Ad  Hoc  Committee  report,  the  National  JHealth 
Council's  earlier  limUed  project  to  develop  accounting  and  reporting  standards  was 
now  incorporated  Intp'a  much  broader*  project  embracing  both  voluntary  health  and 

•  welfare  agencies  and  with  adequate  financial  support-to  retain  the  best  possible  staff 
Services  to  assure"*  a  professionally  sound  job.  Furthermore,  the'.voluntary  agencies 
and  ^he  accounting  firms  that  serviced  them  not  only  had  a  stake  ]n  the 'development 

'  of  new  standards  and  ggidelines  but  afso  could  foresee  that  their  receptivity  to  the 
new  standards  would  be. positively  influenced  by  the  vyidely  publicized^  and  approved 
recommendati.on  of  the  Ad  Hoc  Committee.    The  foundation  financing  gave  the 

^council  and  the  assembly  some  degree  of  independence  from  their  dues-paying  mem- 
ber organizations  in  conducting  the  project. 
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Dcvciopmem  and  Publication  of  the  Standards-^ 


The  many  diverse  interests  involved  m  the  undertak+m  were  brought  together  in 
ihe.Project  Advisory  Committee,  appointed  by  the  presiden^of  the  council  and  the 
assen;ibiy  in  January  1963.  Working  under  the'chairmanship  of  the  late  Hugh  Jackson, 
pr^Slilent  of  the  Better  Business  Bureau  of  Metropolitan  New  York  and  a  widely 
*      respected  volunteer  who  for  a  number  of  years  had^been  an  offjcer  and  board  member 
-    of  uCFCA,  the  Project  Ad\isofy  Committee  completed  work  op  the  standards  late  in 
1963.  The  standards, wer^  then'approved  by  th^  boards  of  directors  of  the  t^o  spon- 
soring organizations.  '  ^ 
'    Technical  staff  service  waa  purchased  from  the  accounting  firm  of  Peat,  Marwick, 
Mitchell  &  Co.  The  decision  to  tder>tify  the  committee's ^vork  with  a  major  accounting 
firm  was  questjone'd  by  those*who  thought  that  this  might  prejudice  the  acceptance 
of  the  standards  by  organizations  that'  used  the  services  of  competing  accounting 
/  ^    firms.  However,  the  major  firms  were  the  only  source  of  the  type  of  skilled  profes- 
sional staff  needed  for 'the  project.  The  Project  Advisoj;^  Committee  included  in^its 
*  membership  representatfves  of  some  of  Peat,  Marwick,  Mitchell  <&  Co.'s  competitor 
firms  in  the  hope  that  any  criticism  of  vested  interest  in  authorship  could  be  offset. 

Six  outstanding  CPAs  were  selected  to  represent  the  industry  on  the  committee. 
(One  of  the  appointees  was  the  chairman  of  the^AlCPA^s  Committee  on  Relations 
,     with  Charitable  Organizatrons.)  Copies  of  all  materials  relating  to  the  project  Were 
sent  to  the  AltPA^director  of  research  for  review  and  comment.  .  ^ 

The  committee's  final  report.  Standards  of  Accounting  and  Financial  Reporting 
for  Voluntary  Health  and  Welfare  Organizations,  was  published  in  1964.  By  1974, 
19,000  copies  had  been  distributed.^  The  publidation,  whicfi  proved  to  be  a  landmark 
accomplishment  fpr  voluntary  effort,  superseded  the  National. Uealth  Council's  1962 
publication.  Jt  has  provided  the  basic  structure.and  information  for  innurnerable  other 
publications  such  as^ specific  accounting  manuals  for  internal  use  by  voluntary  agencies 
and  groups  of  these  agencies.  Among  the  standards  it  promulgated  Tor. public  financial 
^  '  reporting  for  voluntary  agencies  were  the  accrual  basis  of  accounting,  reporting  of 
financial  activiti^^  on  a  functional  basis,  and  combin,ed  national  reporting  for  all 
affiliated  groups.  It  afso  developed  a  series  of  reporting  forms  that  would  facilitate 
phe  consolidation  of  financial  information^for  public  conve^nience  and  clarity.  Expendi- 
'  tures  were  classified  in  two  rfiain  categories,  program  services  (definitions  for  which 
reporting  agencies  wouJd  develop  for  their  specific  field  of  interest)  and  supporting 
services  (comprising  two  sub-categories,  'Management  and  generaP'  and  "fund  rais- 
ing"). Thif  second  expenditure  category  was  de/ined  as  precisely  as  possible,  given  the 
4ack  of  available  information  on'these  types  of  activities  and  the  wide  <^iversity  of 
practice  among  the  voluntary  agencies.  ^ 

♦  On  the  always  troublesome  subject  of  the  relationship  between  the  amount  of 
contributions  and  the  co^t  of  raising  and  collecting  contributions  the  publication 
stated  that, "if  it  were  possible  to  prescribe  a  single  basis  for  comparison,  or  method 
of  calculating  a  fund-raising  cost  ratio*  that  woulfi  be  applicable  uniformly,  such 
efforts  would  be  mostAJseful.  Facts  do  not  appear,  however,  to  justify  expectation 
that  this  can  be  done  ...  a  gredt  deal  of  caution  (should)  be*exercised  by  individuals 
or  groups  who  attempt  comparative  evaluations  of  voluntary  agencies'  fund-raising 
costs/or  who  attempt  to^  devise  standard  methods  of  calculating  fund-raising  cost 
percentages  or  to  set  ceilings  for  them."       "        \        '  '  ^ 

JmplemenCatlon  of  the  Standards  .  . 

Even  before  the  jeport^was  completed  it  became  clear  to  the  two  sponsoring 

•  organizations  that  much  of  the  value  of  the  work  in  developing  the  Standards  would 
be  lost  if  they  did  not  make  an  effort  to  encourage  awareness  and  acceptancej)f  the 
Standards  b^y  the  contributing  public,  which  was^ultimatehj'  to  benefit,  and  by  the 

O    hontary  health  and  welfare  agencies  that  would  be  directly  affeoted.  These  agencies 
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includedtfiot  only  the  national  organizations  affiliated  wUhthe  assembly  and  council, 
but  also  the  vast  number  of  state,  regional,  and  local  organizations  not  affiliated  with 
any  spe^ilfic  national  agency.  -  - ^ 

Beginning  February  1,  1965,  the  two  sponsor ingNorganizatlons  undertpok  an  imple- 
mentation project.  Support  \vas  generously  given  'ty  the  Rackefeller  l^oundatlon, 
KeHogg  Foundation,  Russell  Sage  Foundation,  the -Mevs^York  Foun^tfon,  the  W. 
Alton  Jones  Foundation,  and  the  Rubicon  Foundation,  The  projea  covered  the 
following  phases:  the  cJevelopment  of  a  guide  adapted  from  the  Standards  for  the  use 
of  regulatory  and  licensing  agencies,  work  with  the  37  participating  nationaUgencie's 
of  the  National  Social  Welfare  Assembly  ^.and  with  the  17  member  agencies  of  the 
National  Health  Council  to  place  the  agencies  and  their  local  afjitiates^n  a  position  to 
report  to  the' public  in  accordance  with  the  ^andards,  work.wUh  United  Community 
Funds  and  Councils  to  make  the  Standards  availaWe  w*lotal  community  chests  and 
|United  Funds;  and^work  with  ^cal  interest  groiipsvto  promote  and  interpret  the 
Standards  to'those  vpluntary  agencies  not  reached  thfbugM  other  means.  Technical 
assistance  for  the  project  was  provided  by  Peat,  Marwick,  Miithell  &  Co. 

V  Promotion  of  the  Stapdards  og  ^uch  a  broad  sca1e>pVoved^.|oJ^an  extensive  under*- 
taking.  Although  total  compliance  among  all  participaiin^  Orgahii^tions  was  nof  fully 
realized  by  the  eod  of  the  project  in  19^7,  the  resyltsyStr^suWa.te 

The  implementation  project  wa^  extremely  ambitions,  especiallmih'ce  its  aim  was 
adoption  of  a  common  reporting  system  by  4  h'ighly  diverse  group  of  private  voluntary 
organizations  v^ich  had  little  in  common  beyond  tlilir  interest  in  health  and  welfare, 
their  voluntary  status,  and  their  dependence  on  public  contributions.  Some  of  the 
major  national  organizations  were  not'receptive  to  adaption  of  the  5r<7A7^/(7/'a(s,  and  not 
all  of  the  potential  allies  amongregulatory  and  sUndard-setti^ig  bodies  were  promoting 
adoptibn.  In  additjpn,  the  public  was  not  fully  *wai-e  of  the- existence  of  the  Stbnd- 
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Establishment  of  Ongoing  Promotion  and  Supervision  of  Pubfic  Fitfancial  Reporting 

The  council  and  the  asseiVibly  concluded  that  there  must  be  continuity  of  effort 
.over  an  extended  period  of  time  if  the  substantial  gain?  that  had  already  been  made 
,  were  to  be, preserved.  The  sponsoring  organizations  were  mindful  of  .efforts  in  the 
1940s  and  1950s  to  establish  uniform  standards  in  the  field  of  higher  education:  The 
lack  of  contmuity  in  promoting  standards  and  especially  the  lack  of  a  central  body' 
to  oversee  conformity  to  accepted  and  uniform  standards  led  to  such  diverjsity  of 
practice  that  the  ultimate  goal  of  uniform  reporting  was  lost  until* recent  ytars,  , 

The  $ame  problem  confronted  ihe  voluntary  health  and  welfare  field  in  1967.  The 
sponsors  predicted  that  if  some  type  of  coordinated  technical  assistance  program  were 
not  provided  to  ensure  uniform  implementation,  the  essentjal  value  of  the  Standards 
would*  be  lo^t,  together  With,  the,  expenditure  of  'effort  and  money  over  the  past 
decade.  ,  ^  j  • 

Accordingly,  the  council  and  the  assembly  proposed  to  creads^a  center  foft  the 
.'pronriotion  of  uniform  accounting  stancJards  t6  do  the  following:*  /  *  . 

*v  I  -  \  \       ^         •    ,  ,   "  • 

1.  cjjtBnd  acceptance  and  use  of  the  Standards  among  corporate  foundation 
groups,  philanthropic  foundations,  governmental  agencies,  <indjh6  accoiTnting 
profession;  continue  efforts  to  increase  conformity  to  the  Standards  by  organi- 
zations not  <;onforming;  ^  J 

2.  Establish  a  central  national  technical  service  to 

a.  Review  manuals,  instructions  or  otTfer  ^pi'opriate 'documentation"  sub- 
niittcd  by  organizations  to  determine  if  the  estaWished  definitions  and  • ' 
procedures  wer^  in  substantial  conformity  with  the  Standards  in^all  material 
resoects;    k  ,  /  .      ,     •  ' 
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b.  Enhance  the  ability  uf  natioAal  and  local  heaiyi  and  welfare  organizations, 
regulatory  bodies,  central  fund-raising  and  plaimmg  groups;  and  other  inter- 
ested bodies  to  adopt,  install,  and  imt)lement  the  Standards;  : 

c.  Interpret  the  Standards  and  their  use  to  interested  groups  and  injiividofals 
in  local  communities*; 

d.  Create  a  compendium  of  proper  interpretation  of  Vrn  Standards  to  serve 
as  a  source  document  for  agencies  implementing  the  Standards  arxi  as  a  guide 
for  the  accounting j?r6fession  as  it  conducted  its  audit  function,  and 

e.  J'rovide  a  mechanism  through  which  appropriate  revision  of  Ihc  Standards 
could  be  accomplished,  when  needed.  • 

The  cost  of  the  proposed  center  for  a  period  of  five  years  (1968-72)  was  estimated 
at  about  $750,000.  It  was  hoped  that  corporate  foundations  would  contribute  the 
^nucleus  of  support,  with  private  foundations  assuming^ some  share  of  fhe  operating'^ 
*co5ts.  The  voluntary  organizations  in  the  field  were  r)Qt  a  reiaiistic  sburce  of  basic 
"^nancing  since  (1)  the  internal  implementation  of  a  new  system  of  accounting^ and- 
reporting  would  require  new  expenditures  by  eaoh  agency,  thus'making  them  reluc- 
tant to  incur  additional  expense  for  a  central  monitoring  organization,  and  (2)  volun- 
tary organizations  thwt  jiad  not  shown  an  interest  in  adopting  the  Standards  could 
Jjardly^be  expected  \q  finance  a  mechanism  intended  to  encourage  conformity  to 
Jhoset'standards.  ^  '  ' 

The  hope'Ttiat  influential  corporate  foundations  wQuld  provide  financial  support 
for  the  centV  was  not  realized.  Representatives  of  key  corporate  foundations  ex- 
pressed the  opinion  that  consideration  of  revisions  of  the  Standard^  and  ''policing'^  , 
we're  logical  functions  uf  the  Accounting  profession.  They  suggested  that  if  the  spon- 
»sors  could  obtain  en^jorsement  of  the  Standards  from  the.^merican  Institute  of 
Certified  f  uWic  Accountants,  atcounting  firms  could  then  be  persuaded  to  assume 
the  "polrcing"  of  the  Standards.  This  plan  Mad  originally  been  proposed  by  Dr.  Ham- 
lin, the  study  director  for  the  Ad  Hoc  Committee,  Ind  had  been  f^uT'sued  by  the 
council  and  the  assembly,  ^but  with  no  success. 

During  the  years  that  the  council  and  assembly  were  engaged  in  their  project,  the 
Accounting  Pr*inciples  Board  of  the  AlCPA  continued  to  work  on  the  formulation 
of  "Generally  Accepted  Accounting  PrincipJes  for. Nonprofit  Organizations."  AlCPA^s 
inability  t<yTCSolvc  fundamental  differences  of  -opinion  among  its  members  on  tech- 
nical accountigg  matters  adversely  affected  efforts  to  promote  use  of  the  Standards, 
The  voluntary  organizations  that  were  reluctant  to  adopt  the  Standards  and  kn^W  of 
the -differences  of.  opinion  among  accountants  could  cite  these  unresolved  issues  as  a 
reason  for  not  adopting  them. 

The  problem  was  farther  compounded  in  October  1966  when  the  AlCPA's  Com- 
mittee on  Relations  with  Nonprofit  Organizations  published  a  guide  for  accountants 
performing  audits  for  voluntar-y  health  and  welfare  org^yiizatLons.  While  this  guide 
did  not  endorse  the  Standards,  auditors  using  the  guide  were  fre^to  audit  the  accounts 
of  thei;  client  organizations  in  accordance  with  the  Standards.  The  intrbductipn  tcf 
the  guide  included  the  following  statement  about  the  Standards",  "the  prescribed" 
standard  accounting  and  reporting  practices  (i.e..  Standards)  will,  if  consistently 
applied,  result  in  reducing  the  variety  of  reporting  practices ..." 
.  *When  assembly  and.  council  representatives,  acting  on  the  corporate  foundation 
group'3  recommendations,  met  with  ^officials  of  the  AlCPA,  ^hey  were  advised  that  , 
before  the  institute  could  approve  and  endorse  the  Standards  5)me  revisions  wotild 
have  to  be  made.  An  ad  hoc  group  of  the  AlCPA  was  appointed  to  meet  with  repre^ 
s^ntatives  of  the  assembly,  council,  artd.Urlited  Community  Funds  and  Coundt^'W* 
America  to  agree  on  the  necessary  revisjpns.  The  results  of  these* negotiations  v/ere^ 
issued  October  1969  in  a  report  of  the  AlCPA  Ad  Hoc  group^n  Vqluatary  Health 
and  Welfare- Organizations.  The  AlCPA  took  the  following  actipri'onjrfe  report  of  i1* 
-d^«coup:     '       ^  ^  •  ^  ^ 
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^  After  further  revid^  of  thj  report  of  our  three-man  ad  hoc  group  on'^oluntary 
heaKh  and  welfare  organizations,'  we  have  cenctu<ied  that  the  American  Institute , 
is  not  i^i-a  position  at  this  time  to  approve  either  the  ad  hoc  group's  report  or 
your  publication.  Standards  ...  An  amendment'.of  the  guide  would  require  the 
same  procedures  as  those  followed  in*  issuing  the  original  guide,  and  this  would 
,  take  some  time.  Nevertheless,,  we  are  willing  to  appoint  another  committee  to 
undertake  a  study  of  problem  areas  with  the  intent  to  produce  a  revised  guide.,^ 

.       \  .  *  » 

Discouraged  by, six  years  of  seemingly  fruitless  effort,  but  recognizing  the  vital- 
importance  of  endorsement  by  the  accounting  industry,  the  council  and  the  assembly 
accepted  the  AK^PA's  offer  to  establish  another  study  committee. 

The  council  and  the  assenably  were,  however,  skeptical  about  the  chances  of  accom- 
plishing theil-  objectives  with  AlCPA  and  in  1972  formed  a  joirtt  Maison><:ommittee 
with  the^Uhited  Way  of  America  (successor  to  UCFCA)  to  Work  on  specific  plans  to 
encourage'and  facilitate  implementation  of  the  5r<7/7C(?[7/'c/5^ throughout  the  country,  « 
adjudicate  questions  concerning  interpretation  of  Standard?,  ^wd  advise  the  assem- 
bly and  councirs  boards  on  any  changes  in  the  Standards  that  might  be  needed. 
^  The  first  major  ujidertalting  of  the  Joint  Liaison  Committee  was  to  work  closely 
and  compatiWy  with  a  new  AlCPA  Committee  on  Voluntary  Health  and  Welfare 
Organizations.  This  effort  [esulte'd  in  the  September  1973  publication  of  the  AlCPA 
Industry  Audit  Guide,  Audlt^of  Voluntary  Health  and  Welfare  Organizations.  In  the 
■p/eface  to  its  publication,  the  AlCPA  notes  that  the  principles  it-recommends  are  in 
most  instances  compatible  with  those  set  forth  in  the  Standards.  The  council,  the 
assembly,  and  theilnited  Way  Subsequently  revised  ihe  Standards,  and  in  the  fall  of 
1974  published  a  new  version  that  achieves  thetj^a^imum  uniformity  possible  be- 
tween the  two  cj^plementary  pu(?lications'!   \  ^  ^  ^ 

Thus  by  1974-the  voluntary  sectar  had  cohe  a  long  way  towards  accorfiplishm^nt  ; 
of  one,  of^.the  tW<9  major  recommendations  of  the  1961  Ad  Hoc  Commltt^repprfr  Not 
'only  dld^th^fe  voluntary  organizations  succeed  in  devplof^ing  standardS'^t  are  ^Ccppt- 
^able  to  bothjthe  volJritary  health  and  welfare  fields  and  tJ^'^c»ui^^|r>dustry/but 
tlgmficajit  progress  has  beeama'de  Jn  implementing  the  st|ftdJS'ds:  ^       :  \ 
•  .  /  '  .     .    ^  •         yr^f'v\'.    '  '  \ 

.  All  national  voluntary  health  member  ag^nci^s  ofjHte,''.National  Heafth  Coun- 
cil "have  adopted  the  Standards,  developed  acfountrhg  manCf|ls,.and4re  iniplementing 


iHem  among  ^heJQnor^e  than  11,000  rggionai,  state,  ^nd  loc^  affiliates'throughout 
Assembly'  of  National^ yoluntiry  Health  and  Social  Welfare 
Orga^tifPihs  -  successor  to  the  National  A$s4mt^ly  %  Social  Policys^artd  Develop- 
.  ment  —.expects  its  associated  national  organization| and  their  state  and  local  affiliates  ^ 
will  provide  financial  reports  in  accordance  Jim  Standards  in  the  welfare  field  for 
which  the S^jz/dTj/^ys  apply,,  '    ■     .       ^  -'J^  . 

"     2.  The  United  Way  of  America  required  that  all  local  and  state  United  Way  organi- 
zations report,tp  tjie  publiC-according  to  the  Standards  by  1973  (for  1972  activities) 

'3,  The  United  States  Civir  Service  Commission,  in  its  administration  of  the  Com- 
bined Federal  Campaign  Plan,  requires  certification  of  conformity  to  ihe  Standards 
at  air  levels  of  operation  by  health  and  social  welfare. organizations  as  a  condition  for 
participation  in<he  plan  and,  thus.  In  solicitation  in  federal  establishments. ' 

4.  S_t2^  laws  and  local  ordinances  reflating  solicitations  of  the  public, by  chari- 
table organizatiqnsjncreasingly  encourage  implementation  of*the  Standards  ^y  ir^,>. 
/Ifdriioration  of  comparable  reporting  requirements  as  j^n  of  regulatory  laws  and  im- 
^plementing  regulations.  Governmental  regulatory  repming  requirements  consistent 
'  withjhe  Standards  are  in  use  in  Ne^v  Vork,TennsyJvania,  Illinois  and  In  urban  areas 
^ Juch  as  Chicago,  St.  Louis,  Los  Angeles,  and  Oklahoma  City,  to  mention  only  a  few. 
*  lo  an  effort  to> further  encourage  reporting  requirements  by  state  and  local  laws  and 
or^'         consistent  with  the  Standards  so  as  lo' reduce  duplicate  reporting  and 
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added  administrative  costs,  the  National  Health  Council  in  1^71  distributed  to  local 
and  stale  regulatory  authorities  a  revision  of  an^earlier  council  publication,  Viewpoints 
on  State  and  Local  Legislation  Regulating  Solicitation  of  Funds  from  the  PublicMhc 
uniform  financial  reporting  forms  and  instrudtions  for  use  by  state  and  local  regula- 
tory badi^s  presented  in  the^  appendix  of  Viewpoints  are  consistent  with  the  Stand- 
ards. These  forms  reflect  x^e  1973  AlCPA  audit  guide  and  the  1974  revision  of  the 
Standards,  » 

5  The  U.S.  Department  of  Health,  Education  and  Welfare  has  adopted  ihe  Stand- 
ards for  developing' indirecucost  rates  for  voluntary"  heaKh  and  social  welfare  agencies 
as  Recipients  of  HEW  grants  and  contracts. 

*6  The  1969  Tax  Reform  Act  made  tt  mandatory  for  all  501(c)  (3)  orga/iizations 
to  fiie.annual  reports  with  the  U.S.  Treasur'v^Qspaclipent.  The  National  Health  Council 
and  the  National  Assembly  recommended  that  the  form  used  by  New  York  State  De- 
partment of  SociaLWelfare,  Charitable  Registration  BuPeau,  for  financial  report 
(DSS-497)  .which  iWonsistent  with- the  Standards,  be  adppted  by  the  IRS  for  this 
purpose  for  those  501(c)  (3)  agencies  that  must  report  t©  both  New  York^nd  the. 
Internal  Revenue  Service.  The  Treasury  Department  ruled  that  New  York  State  Form 
DSS-497^  may  be  )jsed  as  part  2  of  the  current  990-A  form  for  reporting  to  IRS  for 
•.,1972.aoa  subsequent  fiscal  periods.  .  . 

7/The  National  InfpVmation  Bureau  is'currently  using  the  5ffln^/(7r(y5  in  its  analysis 
of  health  and  welfare  agencies  to  detj^rxiin^  which  agerrties  meet  NIB  requirements. 

ok^The  National  Council  on  Philanthropy  has  endorsed  the  Standards  and  sup- 
ported their  use  in  accounting  and  financial  reporting  to  the  public  and  to  state  and 
murilcipai  governmental  regulatory  bodies.  The  NationaPCouncil  on  Philanthropy  has 
^cblnmended  that  all  contributory  urge  compliance  with  the  Standard^  voluntary 
rftalth  and  welfare  organizations.  .  , 

9  The  Cogncil  of  .Better  Business  Bureaus  cites  the  Standards  for  use  with  its  own 
recently  published  standardsfor  its  affiliated  organizations  throughout  the  country. 

The  foregoing  represents  an  imp'^essive  record  of  progress  resulting  in  large  pa|^ 
from  the  positive  response  of  the  private  philanthropic  sector  to  a  major  recommenda- 
tion of  the  Ad  Hoc  Committee.  The  moral  support  and  financial  backing  of  the  Rocke- 
feller* Foundation  was  crkial^the  initial  years.  The  process  was  slow.  Only  m  '974 
did  the  accounting  indust^Tbegin  to  assume  the  leadership  position  ^envisioned- tor  it 
by  Dr  Hamlin  14  years  earlier.  Congress  or  the  Internal  Revenue  Service  could  prob- 
K,  ably  have  accomplished  a  similar  result  in  less  time,  but  there  would  not  have  been  the 
sense  of  satisfaction  that  the  participating  private  groups  have  d'erived  ffom  their  own 
efforts  and  accomplishments.        '     ,  ^         '  . 

Much  remains  to  be  done,  however.  The  extenf  and  the  various  methods  of  imple* 
mentation  should  be  concerns  of  the  Commission  on  Private  Philanthropy  and  Public 
Needs.  ^  \        •  - 

"  Other  Outcomespf  the  Report  of  the  Ad  Hoc  Committee 

Since  the  proposed  national  commission  was  not  established,  "there  was  no  system- 
atic follow-up  of  the  impact  of  other  recommendations  jn  the  Ad  Hoc  Committee 
report.  Presumably,  tl^j^oulct  have  been  done  by  the  national  commission. 

Undoubtedly  the  ilport  had  many  indirect  positive  effects  ox\  voluntary  health 
\       and  welfare  agencies.  Two  specific  results  of  the  Ad  Hoc  Committee's  efforts  are  iden- 
a    ified  and  discussed  later  in  this  report.  As  a  direct  resujt  of  the  Ad  Hgc  Committee  s 
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criticism  of  th6  performance  of  voluntary  agencies,  the  American  Foundation  for  the 
Blind  took  leadership  in  establishing  the  National  Accreditation  Council  for  Agencies 
Serving  the  Blind  an^  the  Visually  Handicapped  (see  Chapter  Vll).  And  the  develop- 
ment, adoption,  and  acceptance  of  stapd^rds  of  membership  by  member  agencies  of 
the  National  Health  Council  was  greatly  facilitated  by  the  enthusiastic  reception  of  the 
Ad  JHocComn]ittee*s  report  (seeyhapter  VI). 
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III 

'I;HE  NATIONAL  INFORMATION  BUREAU 

The  National  Information  feureag  performs  a  unique  function  in  the  private  sector 
^as  a  contributor*^  advisory  service.  This  independent  national  organiz^^n  compifes 
information  on  a  broad  range  of  national  groups  that  appeal  to  the  public  for  funds 
and  provides  its  members  with  reports  evaluating  the  soliciting  ageficies  in  terms  of 
NIB  standards.  Equally  important,  iri  the  NIB's  view,  is  its  mission  "to  maintain  sound 
standards  in  , , ,  (its),. . .  field  of  philanthropy.'*       •         ^  * 

The  objectives  of  the  organization  are  described  in  the  followmg  excerpt  from  its 
1 973' annual, report:  *  • 

The  NIB^  recognizes  that  continued,  fafth  on  the  part  of  American  contributors 
is  ^essential  for  the  coMinudd  existence  of  otir  philanthropic^  organizations  and 
institutions.  The  contriputors'  faith  ig  these  agencies  encompasses  faith  in  their 
IJjurpqses  and  programs,  in  their  voltmleer  controlling  boards,  in  their  paid  staffs, 
5  tiieir  financial  management,  and  in  their  concrete  achievements  for  the  im- 
jj^pvement  of  society  and  of  services  to  peoplq.  Without  this  faith,  contributors 
"^uld  no  longer  give,  essential-  support  fn  time  and  nrioney,  and  government 
%\d  be  encourage^  to  discontmue  the  several  vital  privileges  as  permission  to 
^Hve  society^  and  exemption  from  taxes  t>f  both  contributions  and  income, 

Totrisure  the  continued  faith  of  contributors  in  philanthropy,  all  philanthropic 
(^ganizations,  without  exception,  should  live  up  to*  the  ideals  4nd  Standards 
g^rieially  expected  as  fundamental  to  their.^responsibility,  Thfj  isVtask  for  all 
agerjcie5  and  all  cpntributofS,  but  it  Is  not  enough  1g  itself.  SubsJ|j?rdar5orgafii- 
2;|tlons,  also  embacini;  the  name,  of  philanthropy^  must  bTe"pcevente^"from 
deiroying  the  contributors^'  confidence  in  philanthroi^y  general^y^  This  Wolves 
noT,<lnly  work  with  voluntary  organizations  but  also  with  the  putEHe  and  con 
"  ,tt'ib|itors  whosfe  suppprt  m4)<es  their  continued  ^xtstence  possjble/  , 

* "  The.National  Inforhnation  Bur^^^yas  organized  in  1920  as  a  result  of  the  chaos^ 
resut^rlg  from  the  proljfera^fon  ofv^r-reliw  appeals,  both  foreign  and  doipestic^,, 
during  and  -after  World  War  I.  IVlost  communities  were  highly  successful  in  falsing 
substantial  amounts  of  funids-for  war-relief  purposes,  but  H^d  no  satisfactory  syst^rli 
of  allocating  these  .funds ''^bng  the  many  appeals  received.  At  the  behest  of  the 
leaders  of  a  number  of  war-chest  commQhities,  the  Contributors  Inforrhatjon  Bureau 
in  Ne\v,  York  City,^vyhich  had  been  founded  in  1882  as  a  part  of  the  Charity  Organi- 
zation Society,  established  the  National  Information  Bureau  to  do  nationally' what 

.  CIB^had  been  dgingfor  local  appeals  in  New  York  City. 

.Until  WofM.War  11,  NIB  was  primarily  suppopted  byNvealtfey  individuals  who  were 
the  principal  contributors  to  philanthropic  causes  and  who  neejl^d  the  servrces  NIB 
could  pffer.  During  and  after  World  War  (l,, corporate  conU-ibutions  to  philanthropy 
grew^  and  the  NIB*s  executive  director>  the  late  D.  Paul  Reed,  successfully  prbnioted 
NIB's  service  as  a  valuable  aid  to  tKis, expanding  corporate  philanthropy.  Much  oV the 
orjianiz2tfion*s  growth  in  program  coverage^  membership,  and  inconje  came  from 
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Reed's  leadership  and  the  wide  respect  he  enjoyed  among  corporate  contributors  and 
"the  community  federated  fund-raismg  groups  (United  Funds)  that  rehed  so  heavily  on 
giving  through  business  organizations.  ^  -^^ 

NIB  is  a  membership  corporation  with  two  principal  classes  of  members.  Voting 
members  constitute  the  board  of  directors,  which  is  limited  to  a  nAimum  of  27  mem- 
bers. ContjributGr  members  -  individuals  and  organizations  -  joi«irough  payment  of 
an  annual  membership  fee.  Contributor  members  are  not  entitledto  attend  or  to  vole 
at  meetings  of  the  board  of  directors. , 

NIB  does  not  identify  the  members  of  the  board,  beyond  publishing  their  names 
on  annual  reports,  stationery,  and  other  official  communications,  in  order  to  protect 
them  from  pressure  by  organizations  wishing  to  influence  the  bureau's  decisions. 

The  anonymity  of  board  members  has  been  criticized,  especially  by  national  organl- 
^tipns  that  have  received  less  th4n  favorable  judgments  by  the  bureau.  Critics  clainft 
that  they  are  not  permitted  to  know  enough  about  the  board  to  enable  them  to 
assess  the  competfence  of  the  governing  body  that  presumes  to  judge  them.  Another 
frequent  Complaint  is  that  there  should  be  greater  representation  of  philanthropic 
organizations  on  the  board.  In  the  bureau's  50th  anniversary  report,  the  following 
statement  appears.  '1n  the  1930s,  vested  interests  in  the  field  of  national  philanthropy 
obtained  sufficient  membership  on  the  ^oard  of  NIB  to  partially  block  the  issuance 
of  some  negative  reports,  necessitating  .a  revision  in  the  method  of  selecting  NIB 
Board  members ..." 

The  board  is  self-perpetuating  in  that  no  members  can  be  elected  unless  proposed 
by  the  rtominatir^g  committee  of  the  Board.  Members  serve  three-year  terms  on  a 
stagge/ed  basisi,  and  there  is  no  limitation  on  the  number  of  terms  an  individual  may 
serve.  The  current  board  president,  Alexander  Lindey  of  New  York,  has  "held  this 
office  since  1961.  Of  the  other  19  board  members,  1 5  are  residents  of  New  York 
City  or  the  New  York  metropolitan  area,  the  renwioing  are  from  Illinois,  Minnesota, 
Vermont,  and  Texas.  Most  of  the^e  individuals  are  emplo^yed  by  or  otherwise  asso- 
ciated v^ifh  corporate  foundations  or  other  private  foundations.  The  bpard  also  in- 
cludes corporate  executives,  4n  accountant,  the  head  of  a  fund-raising  organization 
for  independent  colleges,  three  attorneys,  and  several  persons  who  are  identified  as 
''consultants.*'  The  board  averages  about  three  meetings  per  year,  the  executive  com- 
mittees usually  meet  four  times  during  the  year.  The  board  appoints  the  bureau's 
executive  director,  who  heads  a  professional  staff  of  1 1 . 

Contributor  members  include  philanthropic  foundations,  national  business  corp^a- 
tions,  major  individual  donors,  communications  media,  local  chambers  of  commerce, 
government  agencies  that  deal  with  philanthropy,  and  local  United  Way  organizations 
in  about  2,200  communities.  In  1973,  120  of  the  200  largest  industrial  firms  in  the 
United  States  were  contributor  members. 

Contributor  members  provide  most  of  NIB's  income.  The  minimum  annual  mem- 
bership fee  for  an  individual  is  $15.00  and  for  a  corporation  or  foundation,  $25.00. 
According  to^  the  bureiu,'  memberships  are  maintained  "at'^these  moderate , rates  to 
assure  that  small  donors,  as'^jWI  as  large,  can  have  access  to  essential  information  Cpr 
wise  giving.'*  Many  members^n  at  $100  to  $1,000,  a  year  and  often  increase  the 
amount  of  their  annual  support  as  they  become  better  acquainted  with  the  bureau's 
services.  Individual  x^ontributot^emberships  range  up  to  $3,000  or  more  annually; 
some  foundations  and  corporations  make  mernbership  contributions  *of  $4,000  or 
more  per  year.  ^ 

A  recent  tabulation  of  sources  of  NIB  income  showed  that  roughly  48  percent  "bf 
total  incomers  derived  from  business  corporations  and  their  foundations,  21  percept 
from  other  foundations,  10  percent  from  United  Way  of  America,  21  percent  from 
other  sources  such  as  individuals,  cTiambers  of  commerce,  and  sales  of  publications. 
The  bureau's  budget  in  1974  was  $210,100,  income  for  the  year  was  expected  to 
meet  this  figure.  ^  '  ■ 

As  described  earlier,  NIB  has  two  principal  purposes,  to  help  contributors  to  give 
wisely  and  to  maintain  standards  in  the  fields  of  philanthropy  it  covers.  By  influencing 
^♦^-j  decisio/is*  of  givers  the  bureau  has  a  potential  regulatory  effect  on  philanthropic 


^organUations/Naturally,  these  o(ganizations  want  to  be  ppesen$ed  in  the  most  favqr: 
able  li^hti  especially  to  potential  major  supporters  such  as  large  corpQra:tions,  founda- 
tions, and  the  United  Way.  (The  Advertising  Council,  as  noted  in  Chapter  I,  Ukes. 
"into  consideration  >^hether  or  not  any  fund-rai§ing  ofganizatioQ  meets  the  Nl^ 
standards/*  However,  because  s6n>e  wisely  supported  charitie^had  continued  to  re- 
ceive ar>  unfavorable  opinion  from  NIB,  the  Advertising  Council  decided  that  NIB's 
opinion  should  not  j?^  the  sole  basis  for  determining  whether  a  phiiarfthropy  should 
haveiacces^  to  the  c<)ntributed  time  and  space  of  the  media.) 

r/tB  make.s  .available  to  contributor  'members  individual  reports  on  about  500  . 
national  and  jniernational  agencies.  Althougn  some  of  these  organisations  are  regional 
in  scope  o^ervice  and  fund  raising,  their  ultimate  goal  is  judged  to  be  national  cover- 
age^ and,  fcfr  this  reason,  NIB  includes  them.  NIB  does  not  undertake  to  report  on 
religious,,  fiiatemal,  or  political  organizations,  nor  single  institutions  such  ^s  colleges. 
The  decision  to  limit  NIB  coverage  to  a  segment  of  the. total  philanthroptc  field  is  a 
pragmatic  decision  of  l^\B*s  board.  There  is  nothing  in  the  agency's  charter  or  bylaws 
that  precludes  coverage  of  all  of  the  174,186  organizations  that  the  Iriternal  Revi^nue 
Service,  as  of  March  31,  1974,  classifies' as  "public  charities."  NFB  has  information  on  . 
many  philanthropic  agencies  in  addition  to  those  it  evaluates.  Hov/ever,  tbi^  i'nforma* 
tion  is  not  assembled jn  ^uch  a  way  that  it  can  be  subjected  to  feiJ;B  staff  anal\/5is  and 
is  shared  with  contributor  members  for  general  information  purposeVonly,  , 

Because  of  limitations  of  3taff  and  resources,  the  accreditation 'efTort  is  focused  on  ' 
the  approximately  500  r^ational  agencies  in  the  following  fields:  promotion  of  "The 
American  Way  oT  Life";  national  health  organizations,  national  Welfare  organizations, 
general  and  specialized;  hational  aid  to  educ^tfon;  organisations  of  and  for  veterans; 
national  organizations  serving  youth,  race  relations  and  aid  to  minorities;  civic  affairs; 
conservation  and  ecology,  international  relations;  foreign  relief,  aid,  or  rehaliilitation. 

Cultural  organizations  are  probably  the  least  well  covered  of  the  above  categories. 
This  is  chiefly  because  most  cultural  organizations  such  as  balfet  companies,  symphony 
orchestras,  museums, , and  opera  companies  do  r\ot  confluct  ''national'  fund-raising 
caftipaigns  and  therefore  do  not  come  within  NIB's  present  scope  of  coverage.  With  the 
increased  attention  being  given  to  encouraging  wide  public  support  of  the  arts,  NIB 
basjbj^un  to  broacjen  its  coverage  in  this  area.  •  . 

THe  individual  reports  to  cont|[^butor  members  provide  information  on  the  subject 
agency's  purpose,  origin,  pr6gram,  leadership  (identity  of  board  members  and  chief 
staff),  finances,  and  federal  tax  d^uetibility  ^status.  This  information  is  presented 
"from  the  point  of;^view  of  a  prospective  contributor."  The  report  concludes  with 
any  general  comments  that  might  -be  helpful  to  the  contributor  and,  where  feasible, 
wjth  a  statement  tha|  the  agency  does  or  doe's  not  meet  NIB  standards.  According 
tcj  current  reports,  about  one  half  of  the  50O  organi;jations^in  the  burea(i*s  active  file 
meet  NIB  St^dards.  The  contributor  is  eojcouraged  to  support  these  organizations  if 
t\e  is  ihcHned  to  do  so.  f^or  an  estimated  one  fourth  of  the  organizations,  the  reports 
state  that  tffe  tf6rcatjt..has  reached  no  conclusion  on  conformity  with  the  standards. 
The,  remaining  mi  foimh  are  reported  as  not  meeting  the  standards.  Th^  report^ 
state  the  reaspjls^or  this  evaluation,  but  the  contributor  is  not  specifically  advised  to 
withhofd  cdfttrfbutions  from  .these  orgariizado  ' 

of  the  reports  ar^beled  as  confidential.  This  precaution  is  essential  to, protect  . 
^the  kiCf^^  f0m  law^$uits.  Ge;ieral  distribution  of  reports  containing  an  Averse 
.  j9pmfon,cl)fl^  ^eas^the  basis  for  legal  action  to  stop  an^ allegedly  damaging  activity. 
^^IB  staW  re():elve  iH^ny^threats  of  such  legal  action.  However,  injts  56  years  of  ppera- 
*,tion  only  one  llb^l  suit  has  been  brought  against  NIfi,  and  it  was  settled  ou.t  of  court.,^ 
(The  case  involved  a  confusron  of  the  identity  of  individuals  and  not  an  inaccurate  or 
^  incorrect  presentation  of  otherjnformation.) 

The  reports  are  more  widely  dis^tributed  than  one  might  assume.  The  interpretation 
,  as  .to  \yho  is  eligible  -tb'receive  or  see  the  rept)fts"ts  liberal.  NIB  encourages  this  and 
ki^ows  that  its  reports  are^cUstributed  more  widely  than  its  formal  roster  of  contribu- 
nor- "men^becs  A^(0uld  mdicate.  for  example,*  all  of  the  board  members  of  member' 
O    s  of  ia  local^ited  Fund  can  use  the  reports  received  by  that  local  fund.  The 
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board,  members  of  ail  of  the  affiliates  of  contributor  members  such  as  the  Ford 
Motor  Company  are  entitled  through  membership  of  the  parent  company  to  review 
the  rep6rts.  And  an  organization  that  is  reported  on  favorably  by  the  bureau  will 
give  the  report  wide  distribution  among  its  state  and  local  constituents.  When  a  nega- 
tive report  is  issued,  the  subject  organization  may  also  Share  this«with  its  constituents 
t  so  that  they  may  more  effectively  handle  any  unfavorable  response. 

In  thei interests  of  protecting  the  bureau,  the  NIB  staff  declines  to  give  any  informa* 
t ion  to  Qpncontributor  nj'embers,  other  than  statements  that  the  subject  organization 
either  "meets  ^nBstan'clar^^'*has  not  as  yet  complied  with  NIB's  basic  standards," 
or  "jMIB's  report  on  the  .organization  is  what  we  call  a  non-conclusion  report.  It  can- 
not be  summarizecTSverthe  phone." 

The  information  that  forms  the  basis  for  the  bureau's  reports  is^in  most  instances 
obtained  from  the  organizations  themselves.  When  the  bureau  learns  of  the  existence 
of  an  organization  -  either  through  the  communications  media,  tax-exemption  records 
of  the  IRS,  registration  records  of  state  or  local  official  regulatory  bodies,  or  inquiries 
from  its  members,-  it  invites  the  organization  to  complete  a  questionnaire.  This  fopm 
requests  general  irtformation,  description  of  purpose,  program  and  organization, 
identity  of  board  and  staff  members,  and  a  general  summary  of  financial  operations 
and  fund-raising  methods.  To  supplement  this  information,  the  organization  is  asked 
to  provide  a  statement  from  its  auditor  and  a  copy  of  the  latest  audit,  a  copy  of  the 
U.S.  Treasury  tax-deductibiiity  ruling,  a  copy  of  articles  of  incorporation  and  bylaws, 
a  detailed  budget,  current  fut^d-raising  brochures  and  mass  appeal  letters,  and  a  des- 
cription of  the  lasrfiscal  year's  program.  The  questionnaire  cites  this  inducement  for 
the, cooperation  of  the  organization.  '^Potential  contributors  of  money  or  leadership 
who  consult  the  NIB  may  respond  more  quickly  when  the  facts  in  this  questionnaire 
are  made  readily  available..  The'  filing  of  informatiorr  with  us  also  ma/'obviate  the 
necessity  of  answering  similar  questions  from  numerous  local  communities." 

Those  organiza'tions  that  have  already  supplied  information  to  the  bureau  receive 
,  a  checklist  at  the  end  of  e,ach  /iscal  year.  Tkey  are  asked  to  submit  for  the  completed 
fiscal  year  an  audit  report,  the  dates  of  and  attendance  at  board  ^nd  executive  com- 
mittee meetijigs,  and  the  agency 's  annual  report.  Information  requested  for  the  current 
fiscal  year  includes  tbe  board-approved' budget,  names  of  the  staff  director,  officers 
I  and  mehibers  of  the  board  and  ^executive  committee,  salary  ra^nges  of  executive  staff, 
and  copies  of  current  fund-raisipg  materials.  ^     '  ^  ^*  ' 

Not  all  organizations  cooperate,  of  course.  Some  groups  question  the  right  of  the 
bureau  to  pass  judgment  on  th^m^afid  refuse  to  provide  NIB  with  the  information  ft 
desires.  In  these  instances,  the  bur6;au  assembles  a  report  using  the  organization's.pub- 
lished  annual  report,  if  any,  and  th6>  records  of  the  Internal  Revenue  Service  and  the 
New  York  State  Department  of  Welfare's  Charities  Registration  Bureau.  Contributor 
members  frequently  volunteer  information  about  organizations,  in  these'  situations. 
The  bureau  notes  in  these' reports  that  the  organization  declined  to  provide  the  In- 
formation needed.  Presumably,  this  might  discourage  the  contributor  receiving  the 
report  from  supporting  the  organization.  . , 

The  National  Foundation  has  for  mar^y  years  declined  t6  provide  NIB  with  the 
information  requested.  In  the  opiniori  of  foundaVion  officials,  lack  of  a  favorable 
report  from  the  bureau  complicated  fund-raising  efforts  but  was  not  sufficiently 
troublesonie  to  cause  them  to  compromise  their  basic  conviction  that  NIB  had  neither 
the  right  or  competence  to  intervene  in  the  dialogue  between  the  foundation  and  Its 
potential  contributors.  Severlf^ars  ago  another  national  fund-raising  group  support* 
ing  a  program  closely  associated  with  international  affairs  actlvitfes  of  the  11.5,  govern- 
ment declined  to  provide  N*IB  with  all  of  the  information  NIB  believed  essential  for 
its  evaluatory  process.  A  high  Washington  official  intervened  on  behalf  of  the  fund- 
raising  group  arid  insisted  that  for  "national  security"  reasons  NIB  modify  its  rigid 
insistence  on  total  compliance  by  the  jgroup.  NIB  claims  it  did  not  yield  to  this  pres- 
sure. 

Most  organizations,  however,  apparently  regard,  the  NIB*s  activity  as  useful  to 
I  **iem  -  or  arf  resigned  tojt  -  anq  routinely  provide  the  inforniatlon  requested. 
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r  '  Be>oo^  the  presumably  useful  function  of  helping  contributors  to^make  informed 
decisions,  NIB's  principal  value  ih  the  voluntary,  philarrthropic  sector'is  the  impact  of 
its  standard-setting  and  standard-maintenance  function'.  The  bureau  is  unique  in  this 
area  in  that  it  sets  out  to  accredit  voluntary  groups  regardless  of  whether  these  groups 
have  expressed  thp  needjor^uch  standard-setting.  NIB  staff  can  cite  many  instances*^  , 
where,  in  t^ie  bureau's  opinion,  organizations  have  improved  their  performance  as  a 
result  of  an  NIB  report  which  found  the  organization  below  par  or  substandard,"  a 
term  frequently  used  in  th^ bureau's  rjeports.  Because  of  legal  constraints  mentioned 
earlier,  the  bureau  does  ncn  resort  to  general  publicity  intended  to  disgrace  or  dis- 
credit an  organisation  so  ^  to  enforce  compliance  with  its  standards.  Nor  is  such  an 
approach  beNeved  desirablf. 

The  practical  incentive  for  an  organization  to  meet  NIB  standards  is  avoidance  of 
the  possible  adverse  effect  on  its  financial  support  that  an  unfavorable  NIB  report 
'might  haVe,  Thus,  the  organizations  must  decide  for  themselves  whether  NIB's  stand- 
ards should  be  conpplied  with.  The  contributor  members  give  at  least  tacit  endorse- 
ment to  nib's  standards  and  standard  maintenance  through  their  continued  member- 
ship in  NIB  and  the  use  they  make  of  NIB  reports.  The  bureau*s  files  are  filled  with 
testaments  to  the  value  of  its  standard-setting  and  standard  maintenance,  more^ often 
from  contrlbuto/s  and  the  communications  media  than  from  those  organizations  that 
have  benefited  by  the  bureau's  attention. 

The  bureau's  standards  are  those  that  "it  believes  all  philanthropic  orgahizatians 
soliciting  contributions  from  the  general  public  should  meet."  ThejContributors  In- 
forrpation  Bureau  had  pioneered  the  formulation  of  such  standards  for  New  York 
City  voluntary  agencies,  and  thes6  were  adapted  by  NIB  for  national  and  international  ^ 
groups.  The  current  standards  are  essentially  the  same  as  those  adopted  56  years  ago. 
ThisHs  not  to  imply  that  they  are  out-of-date  but  rather  that  NIB  believes  they  have 
>vithstood  the  test  of  time.     ,  ^ 

Every  annual  NIB  report  contains  the  fdiowing  statement: 

"  Compliance  with  the  following  standards  is  considered  essential  for  approval  by 
the  bureau: 

1.  BOARD  -  An  active  and  responsible  governing  body,  serving  without  compen- 
sation, holding  regtJiar  meetings,  and  with  effective  administrative  control. 

2.  PURPOSE     A  legitimate  purpose  with  *no  avoidable  duplication  of  the  work 
of  other  sound  organizations. 

*3.  PROGRAM  -  Reasonable  efficiency  in  program  management,,  and  reasdftable 
adequacy  of  resources,  both  material  and  personnel. 

4.  COOPERATION  -  Evidence  of  consultation  and  co(^peration  with  established 
ag6ncie|  in  the  same  or  r^elated  fields.  ^ 

5.  ETHICAL  PROMOTION  -  Ethi(fal  methods  of  publicity,  promotion  and  solici- 
tation of  funds.  ^  .  *  • 

6.  FUND-RAISING  PRACTICE  -  In  fund-raising:  ^  ^ 

(a)  .  No  payment  of  commissions  for  fund  raising. 

(b)  No  mailing  of  unorder^ed  tickets  or  merchandise  with  a  request  for  money 
in  return. 

(c)  No  general  telephone  solicitation  of  the  public. 

7.  ^DIT  -  Annual  audit,  preferably  employing  the  Uniform  Accounting  Stand- 
O    ds  and  prepared  by  an  independent  certified  public  accountant,  showing  all 
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Support/ Rev er^ue^  and  Expenditures,  m  reasonable  detail.  New  organizations 
should  provide  an  independent  certrfied  public  accountant's  statement  that  a 
-  proper  financial  system  has  been  installed, 

8.  3UDGET  -  Detailed  annual  budget,  translating  progi^am  plans  into  financial 
/  terms.         "  .  . 

The  information  assiembled  about  each  organisation  is  analyzed  by  the  12-member 
professional  staff  on  the  basis  of'the^e  eight  standards.  The  criteria  used  for  applying 
these  standards  -  for  example,  definitions  o/  "ethical  methods  pf  publicity"  and 
"responsible  governing  body"  -  are  largely  unwntt6n.  The  staff  has  made  seve^l 
att^empts  to  supplement  the  standards  with  more  precise  written  interpretations,  but 
it  was  finally^  realized  that  the  more' specific  this  terminology  the  greater  the  possibility 
that  the  bureau  would  get  bogged  down  in  niggling  disputes  on  isolated  points.  It  is 
interesting  to  note  that  the  bureau*  has^  in  its  recent  annual  reports,  indicated  that 
"ethical"  qu^tlons  are  among  the  most  troublesome  in  deling  with  organizations 
where  "substandard"  performance  is  at  issue.  Considering  that  NIB's  terms  are  not 
more  precisely  defined,  this  is  hardly  surprising.  ' 

Present -staff  resources  permit  NIB  to  make  an  evaluation  of  and  report  on  each  of 
the  500  organizations  within  15  to  18  months  after  information  has  been  submitted-. 
If  the  information  was  somewhat^ dated  when  supplied  by  the  organization,  this 
would  affect  the  usefulness  of  the  data  the  contributor  receives, 

NIB  staff,  applying  the  standards  as  they  have  been  trained  to  Interpret  them,  can 
usually  decide  whether  the  subject, organization  is  to  be  "accredited"  or  whether  the 
bureau  is  to  issue  a  non-committal  informational  report  or  a  negative  statement. 
When,  in  the  staffs  opinion,  a  decision  iV"questionable,"  it  is  submitted  to  the  board 
for  a  vote. 

The  regulatory  effect  of  NfB  has  to  be  measured  in  terms  of  the  extent  to  which 
organizations  are  influenced  by  its  standards  and  whether  those  standards  are  appro- 
priate. As  stated  earlier,  NIB  staff  can  cite  many  instances  where  they  believe  NIB 
has  been  effective  in  promoting  and  maintaining  sound  standards  that  assure  the 
contributor  of  the  best  possible  use  of  his  contribution  and  encourage  performance 
by  voluntacV  organizations  in  a  manner  that  will  benefit  society.  However,  no  com- 
prehensive and  scientific  study  has  been  made  of  the  effectiveness  of  NIB,  In  the 
bureau's  50th  annual  report  Jt  is  stated  that  NIB  initially  "undertook  to  study  in 
depth  the  impact  of  certain  national  organizations  oa  local  communities,  where  the. 
ultimate  test  of  achievement  lies,»After  one  or^two  such  in-depth  studies  [site  visits], 
other  national  agencies  were  reluctant  to  be  surveyed  in  this  way,  so  tMs  program  . , , 
had  to  be  discontinued,"  (If  the  Filer  Commission  were  to  consider  the  National 
Information  Bureau  as  a  possible  avenue  for  more  extensive  self-regulatory  activity 
by  the  private  sector,  it  would  be  advisable  to  attempt  a  more  thorough  study  of 
NIB's  impact  within  the  lihnited,  though  very  imjjortant,  sectoc  pf  philanthropy  that 
it,  now  covers.)  ,  *  ' rX^.,^ 

The  executive  director  of  the  bureau  believe^  that  the  bureSit'i^ifeAi^ces  could  be 
expanded  to  cover  all  philanthropic  organizations.  However,  to  undertake  such  a  vastly 
expanded  operation  it  would  be  essential  that  there  be  a  network  of  instantaneous 
comjnunication  so  that  any  prospective  contributor  using  NIB  data  would  have  im- 
mediate access  to  the  latest  NIB  information  about  an  agency  and  its  conformity  to 
^  NIB  standards.  Obviously,  this  would  be  an  expensiver  operation  to  organizev  install, 
'  and  operate.  Bqt  if  NIB's  operation  is  valuable  for  some  contributors  to  some  causes, 
should  it  not,  then,  be  equally  valuable  to  al^contributors  to  all  philanthropic  causes? 
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COUNCIL  OF  BETTER  BUSINESS  BUREAUS: 
PHILANTHROPIC  ADVISORY  DEPARTMENT 


The  toyncil  of  Better  Business  Bureaus,  which  was  formed  on  August  1, 1970,  with 
the  consolidation  of  the  National  Better  Business  Bureau,  Inc.,  and  the  Association  of 
Better  Business  Bureaus  International,  Inc.,  has  a  membership  of  139  Better  Business 
Bureaus  in  the  United  States  and  in  four  foreign  countries.  The  network  of  Bttter 
Business  Bureaus  goes  back  more  than  60  years  to  tiie  formation  of  vigilance  commit- 
tees sponsored  by  local  advertising  clubs  to  eliminate  abuses  in  advertising.  \rv  1973,, 
financial  support  for  the  local  bureaus  came  from  125,000  local  businessmen  who  p^id 
a  total  of  $12  million  in  membership  dues.  The  council  had  $4.8  million  in  revenue 
In  1973,  of  which  approximately  $4,5  million  was  provided  by  the  450  of  the  nation*s 
1,300  largest  companies  that  were  enrolled  as  members. 

The  p^urpose  of  the  BBB  system  is  ta  assure  consumer  satisfactioh  in  the  market- 
place through  business  self-regulation  and  through/the  development  o^  a  more  m- 
formed  consurfier  public.  As  a  part  of  this /unction/a  number  of  loCal  BetteV  Business 
Bqreaus  m*aintain  services  that  provide  consum^  information  abqut  organizations 
Sol^ct^^?t^^^Qrcharity  in  the  community.  Many  local  Chambers  of  Commerce  also  have 
Similar  operations  for  their  members,  and  in  some  communities  the  two  organizations 
liave  consolidated  this  operation'  In  someX)f  the  communities  where  solicitatiojts  are 
controlled  by  local  ordinances  requiring  the  issuance  of  a  pemiit^the  administration 
of  the  ordinance  has  been  delegated  to  the  local  Better  Business  Bureau: 

Because  their  primary  ^qal  is  to  promote  fair  advertising  and  selling  practices,  the 
early  Interest  of  Better  Business  Bureaus  in  charitably  soticitations  was  to  assure  that 
.the.  soliciting  ^organization  was  legitimate  and  that  the  facts  it  presented  about  Itself 
and  Its  cause  were  accurate.  Because  so  many  of  the  appeals  in  communities  were  byo 
national  agencies^  the  National  Better  Business  Bureau  collected  information  about 
these  agencies  and  distributed  fact  sheets  to  the  local  bureaus  and  Chambers  of  Com- 
mer<?e.  When  the  Council  of  Better  Business  Bureaus  was  formed  in  1970,  this  service 
was  performed  by  the  Solicitations  Review  Section  of  the  Council,  subsequently  re- 
named the  Philanthropic  Advisory  Department.  ' 

The  Philanthropic  Advisory  Department  has  develbped  a  program  to  provide  the 
public,*  Better  Business  Bureaus,, Chambers TtfXqmnierce,  corporations,,  media^  and 
government  at  all  levels  with  reports  on  n5ftion^'4ITq; international  soliciting  organiza- 
tions. Included  in  these  repprts  is  information  about  the  Organization's  structure, 
activities,' fund-raising  methods,  financial  statement,. and  tax  status.  The  department 
Iso  provides  advisory  and  consulting  services  to  soliciting  organizations  regarding 
und-raising  ethics  and  operations.  All  of  the  department's  services  are  provided  at  no 
cost  to  the  individuals  or  ^cganizations  requesting  information,  reports  oc  assj[$tancec 
At  present,  the  department  has  a  staff  of  three  prpfessionals  who  are  respohsible 
for  developing  and  nriaintaining'V^sourc^  files  on  national  and  International  soliciting 
organizatipns.  Aoy  organization  that  appeals  to  a  constituency  beyond  the  finrytsof  a 
single  community  is  within  the  purview  of  the  department  There  is  information  on 
file  for  r5^000  organizations;  more  up-to-date  extensive  information  is  available  on  the 
appcoximately  500  organizations  about^which  BBB  is  most  frequently  jqueried. 

Durli?|  j97^' th^  department  responded  to  over  10,000  requests  for  information 
on  natloMlvfnd international  soliciting  organizations.  In^anuary  1973  the  department 
receivedjopb  telephpne  and  mail  inquiries.  By  December  of  that  year,  the  number  of 
monthJ[y  inquiries*  had  jumped  to  over  2,500.  In  one  week  in  1974,  .approximately 
1,300  public  inquiries  weH  received.  •       ^  '. 

The  department  publishes  monthly  a  solicitations  review,  newsletter,  ^n-Sfght] 
which,  gives  information  on  general  developments  Tn  the  charity  solicitations  'field 
and  items  of  interest  about  current  solicitation  campaigns  and  soliciting  organizations. 
~'    '  janment  distributes  2,500  copies  monthly,  without  cost  to  tif}o  recipient. 
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When  a  soliciting  organization  first  comes  to  the  attention  of  the  department  - 
usually  through  inquiries  from  the  public  or  from  local^oureaus  or  Chambers  of  Com- 
merce -  a  questionnaire  is  sent  to  the  organization.  Approximately  90  percent  oflhe 
organizations  provide  some,  if  not  all,  of.the  information  requested. 

At  the  time'an  organization  is  sent  the  cjuesti^^aire,  the  department  contacts  the 
Local  Better  Pusiness  BureAu  serving  the  area  v^he^he  organization  is  located  arfd  re- 
quests  their  a&istance  m  securing  informatjion.  ^^^organization  maintains  it^admin- 
istrativ^  offices  in  one  city. and  operates  a  progr^5TP^riothe/  city,  the  Better  Business 
,     ,  Bureau  in  both  areas  are  contact^  %  cotnmuHTcation  system  has  al$o  been  estab- 
'  '  jflKhfe^ v^ith  regulatory  bodies. 

'  Not  ail  soliciting  organ  i^ajii^sDtg^^ife^e  requested  fin^ia^n  format  ion  in  suffi- 
'  cient  detail.  By  ,evaluauW%  j«l#^atk^  received  from  v^^s  ^her  sources,  CBBB 
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IS  able'^to  det^ine!the5c^iof^fre  actual  programs  and  ^^e^^vicle/  as  well  as  the^, 
amount  of  funds  actually  spent  on  programs  compared  with'  fun(^j^tived  fj^m^* 
peals.    Rrogram 'verification  is  a  particular  problem  aretit.'  Appeafe|!e'^e  be/tefit  of' 
American  Indian  resWvations  and  Appalachian  communities  kr^exa^pl|??^TH)^ 
of  Indian  Affairs  has  been  particularly  helpful  in  developl?Jj^information  on\several 
solicitation  organizations  that  are  reportedly  concerned  with  Indiaj^^affaijrs.^^ 

The  problem  of  dealing  with  groups  that  operate  overseas  ^  even  rnoJ^.^d^ficult. 
When  people  see  on  Solicitation  material  that  an  organi^tion  fe  "registerec^th  the 
U.S.  Government  Advisory  Committee  on  Voluntary  Foreign.  Aid*'  they  frequently 
assume  that  the  organization  has  passed  son^so|'t  of  tesCi^jeliability  al^d  that  it  is 
"approved*'  by  the  government.  One  of      /Jw^rtijifii^^  been  to 'explain 

that  such  registration  means  that  an  organtf'at;ioB  fias  me^  certain"Trtteda\  but  does 
'  not  necessarily<mdicate  that  the  or§4n(zat^J|u"govern^efl<,approved." 

Another  problem  occurs  whetf  the '^mM^|^rgan|za^  is  r^ligipus  oV  Veligious-  ' 
affiliated.  Most  state"  and  loca|  regulatory ^g^Cies:^ve  traditionally  exempted  re- 
ligious groups  from  their  registration  ^and;;eporting  requirements;  and  it  is  only  since 
1969  that  religious  organization^  havj^^enj  required  to  file  Information  ^.Returns 
(Form  990)  with  the  Internal  RevenliierServIc^.  Any  church  or  religious  gropj^  that 
enters  the  marketplace  or  solicits  charitable  contributions  from  the  public  ^s  con- 
sidered by  "the  counciTs  philanthropic  advisory  (department  to  fall  within  its  reporting 
responsibilities.  (The  department  never  comments  on  the  religion  itself.)  . 

The  Better  Business. Bureau  group  has  in  the  past  encouraged  self-regulation  pri- 
marily by  providing  facts  |o  potential  contributors.  To  the  extent  that  these  facts  aVe  ^ 
perceived  to  have  influenced  local  licensing  bodies  in  the  issuance  of  solicitation' perv  * 
mits  or  have  had  a  noticeable  effect  on'contributor  response,  soliciting  organizations;^ 
are  motivated  to  seek  a  favorable  report.  The  traditional  publfc  perception. qf  the' 
goals  of  the  Better  Business  Bureau  has  probably  resulted  in  the  bureau'^  having  mor^ 
of  a  direct  impact  on  contributors  than  on  the  soliciting  organizations.  The'vojume 
of  mail  received  by  the  department  from  the  general  public  attests  to  the  public^s 
need  for  help  and  the  widespread  assumption  that  thp  Better  Business  Bureau  is  the 
place  to  finjd  it. 

Standards  for  Charitable  Solicitations,  adopted  in  1974  by  the  council,  will  be 
used  by  the  department'in  future  reports  on  soliciting  organizations  and  by  aH  of 
the  local  soliciting  groups.  (See  Appendix  A.)  The  department'-s  intention  is  "to 
encourage  public  slipport  of  reputable  philanthropic  endeavors  and  to  advance  high 
standards  of  ethical  conduct  among  all  soliciting  organizations."  This  oljjective  is 
consistent  with  the  Better  Business  Bureau*s  traditional  responsibility  for  promoting 
the  establishment  of  standards  of  ethical  conduct  in  many  areas. 

rh  publishing  the  standards,  the  bureau  stressed  that  "these  basic  standards  re- 
lating tp  the  structure^  finances,  fund-raising  methods,  and  the  advertising  fend  in- 
^rmational  materials  ...  [of  soliciting  organizations]  ...  are  not  intended  to  restrict 
.  charitable  solicitations  but  are  issued.irvthe  belief  that  both  the  general  public  and 
soliciting  organizations  will  benefit  by  ?ull  and  accurate  disclosure  of  all  Information 
which  potential  donors  may  need  and  reasonably  wish  to  consider." 

[  _   .  ^  .  1^^^.^-.   L 
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The  first  part  of  the. standards  delioeates  those  areas  which  the^department  believes 
are  most  important  fot  consideration  in  determining  the  relative  effectiveness  and 
efficiency  of  an  organization.  These  relate  to  the  organization's  purposes,  structure, 
finances,  and  fund-raising  methods.  The  second  p<^t  is  concerned  with  the  accuracy 
and  completeness  of  a  soliciting  organization's  advertising  and  informational  material. 
Adherence. to  these  standards  by  all  soliciting  organizations' is  the  department's 

'goal.  It  is^much  too  soon  to  Icnow  what  effect *this  e^rt  to  encourage  self-regulation 
might  have.*  The  Bettdr  Business  Bur^  systenrv  has  well-established  channels  of  com- 
munication through  Iqcal  bureaus  an«he  cooperating  Chambers  of  Commerce.  Con- 
tributors are  likely  to  be  influenced  oy  an  opinion  offered  byji  Better  Business  Bur- 

«  eau;  and  soliciting  organizations  may  be  sufficiently  impressed  by  this  potential  in- 
fluence on  their  appeals  to  make  an  effort  to  adhere  to  the  standards., The  department 
must  now  undertake  the  task  of  evaluating,  against  its  new  standards,  all  of  the  organi- 
zations on  which  it  provides  information  to  the  public  and  to  the  local  bureaus. 

^  The  Council  of  Better  Business  Bureaus  may  well  prove  to  be  a  most  effective 
force  for*  standards  maintenance  in  the'^private*  sector  of  philanthropy.  Only^after 
several  years  and  a  considerably  expanded  commitment  of  council  funds  can  the  im- 

.  pact  of  this  endeavor  be  assessed.  '  '      "  '  . 


'.UNITED  WAY  OF-AMERICA: 
COMMITTEE  ON  NATIONAE  AGElJCY  SUPPORT 

f,  ^  '  ^  -~       #  . 

If  the  opportunity  to  significantly  influence  a  voluntary  agency's  source  of  finan* 
cial  support  al^o  presents  an  opportunity. for  regulating  that  agency  through  imposi* 
tion  and  maintenance  of  standards,  then  Xhe  experience  of  the  nation's  approximately 
1,500  federated  fund-raising  organizations  in  health,  >^elfare,  ancf  recreation  might  be 
expected  to.  prpvicje  major  guidelines  for  the  Filer  Commission  in  its  consideration  of 
regulation  of  philanthropy,  especially  self-regulation  by  the  private  septor. 

,The  federated  fund-raising  agencies  are  members  of  iJi&4Jnited  Way  of  America^ 
(UWA),  which  prior  to  1970  was  United  Cojnmunity  Funds  and  Councils  of  America,  * 
Inc.,  organized  in  1918  by  the  then-existing  community  chests  and  community  welfare 
councils  as  a(  service  organization  for  their  mutual  benefit.  ^        *      •  , 

.  ir\  1973*  the' United  WiJ^ of  America  raised  $965  million  thro,ugh  its  local  and  state 
affiliates  for  allocation  and  distribution  to  approximately  36,000  national,  state,  or 
local  voluntary  organizations  io  the  fields  of  health,  welfare,  and  recreation.  Voluntary 
philanthropic.organizations  in 'higher  education  and  the  arts  are  nor  as  yetsignificantly 
or  directly  affected  by  the  United  Way  movement.  Vojunt^py  hospitals,  some  major 
voluntary  health  agencies,  and  some  widely  supported  organizations  that  rely  princi- 
pally on  nationwide  direct-m4il  solicitations  are  also  relatively  untouched  by  the  poten- 
tial regulatory  effect  of  United  Way  since  they  elect  not  to  obtain  any  of  •their  finan- 
cial support* through  United  Ways^  federated  fund  raising.  In  many  communities,  of 
course,  there  are  variationj,  on  the  federated  or  combined  fund-raising  concept  that 
do  jijclude  these  other  organizations,  such  as  combined  health  drives,  united  hospital 
'fuh^^hd  community  drives  for  orchestras'and  mtflsums.  ;       .  , 

^  The  United  Way  movement  must  be  viewed  as  one  of  the  most  likely  devices  for 
self-regulation  in  private  philanthropy,  even  though  many  of  its  beneficiary  organiza- 
tions depend  on  the  United  Way  for  as  little  as  25  percent  of  their  total  ij^come.  It 
is  thfs  25  percent,  however,  that  the  organization  mu^t  be  assured  of  to  generate  the 
remaining  75  percent  from  other  sou  rces. 

la  addition  to  th¥*^cloaf'iof  prodding  essential  seed  money  to  some  of^thCj^est 
established  and  most  readily  supported  public  philanthropies,  the  United  Way  mov]ft-- 
ment  has  enlisted  the  interest,  support  and  commitment  of  a  substantial  and  influefir 
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tial  segment  of  contribMft)rs,  especially  communit>  leadership  that  is  dra^|i|^m 
representatives  of  national  corporations  and  organized  lab(>r.  ^^^r 

How''and  with  what  intent,  then,  does  the  United  Wa>  movement  engage  itrreguja- 
torv  activities  that  aS&re  that  the  giver's  tax-exempt  contribution  «  properly  used 
and  that  philanthropic  p/ganizations  merit  the  support  of  lax-exempt  dollars? 
simple  answer  to  this  question'is  that  United  Way  organizations  -  local  and  national  - 
are  pragmatic  in  their  approach,  that  they  make  value  judgmeats  in  terms  0^  priorities 
for  sharing  in, the  always-limited  supply  of  mofley  that  must  be  allocated  among  the^ 
voluntfiry  organizations  for  which*the  funds  have  been  raised. 

It  IS  not  the  objective  of  the  jJnited  Way,  movement  at  the  national  level  to  regulate 
or  police  Its  beneficiaries  for  some  general 'goal  relafed  to  maximum  effective  use  of 
the  tax-exempt  dollar  or  simj^r'  national  pfailanthropic  policy  considerations.  The 
United  Way  premise  %that  the/e  are  more  valid  demands  for  these  United  Way  lax- 
exempt  dollars  than 'there  are' such  dollars,  so  value  judgments  within  the  movenrvent 
,are  made  in  terms  Of  priority  for  the  United  Way  support  that  is  available.  Those 
organizations  that  end  up  at  the  top  of  the  priority  list  receive  financial  support  to 
varying  degrees,  depending  on  local  policy  and  practice.  Those  that  are  at  the  bottom* 
of  thelist  receive  less,  or  hothing.  / 

This  is  not  to  say  that  the  United  Way  movement  is  not  concerne^J-wrflT overall 
quality  of  performance  of  philanthropic  organizations.  Leadership' in  the  movement 
at  bolh  the  national  and  commgnity  level  is  acutely  aware  and  responsive  to  the 
resp(^sibilities  that  go  hand-in-hand  with  raising  and  spending  thQjj.ublic's  confributed 
funds,  vjual it y  performance  and  public  accountability  are  keystones  in  United  Way 
administration,  the  creation  of  afavqrable  climate  for  public  support  of  philanthfopy 
IS  a  continuing  goal.  But  the  decentralization  of  fund  raising  and  decision  making,, 
together  with  the  aforementioned  imbalance^^etween  available  funds  and  deserving 
recipients,  f^as  not  contributed  to  the  development  of  a  nationally  applicable  regula- 
tory system  administered  against  a  set  of  national  standards.  In  addition,  there  ha$ 
been  no  comprehensive  or  definitive  study  of  the  effect  of  non-rccejpt  of  United  Way 
support  on  agency  performance  or  survival  at  the. community  level.,  Those  agencies 
that  have  this  support  regard  it  a5  vital  to  their  existence.  Whether  the  agencies  deniejl 
this  support  have  been  forced  out  of  existence^or  have  been  stimulated  to  make  what- 
ever changes  are  necessary  to  obtain  support  can  pnly  be  conjectured.  It  y/ould  seem 
.  that  because  the  allocation  of  United  Wiy  dollars  is  In  most  communities  known  to 
be  a  process  heayily  affected  by  ihfluential  forces  aligned  with  the  various  participating 
agencies,  the  regulatory  effect  of  non-support  would  be  less  than  some  might,hope. 
An  organization,  rather  than  attennpting  to  improve  or  change  itself,  would  more  likely 
seek  a  reversal  of  the  United  Way's  decision  to  withhold  sUppprt,  using  community 
influences  similar  to  those  enjoyed  by  the  "favored"  organizations.  , 
*  Within  the  general  limits  described  above,  the  UWA  has  established  severalopera- 
tions  that  represent  self-regulation  within  the  substantial  segment  of  private  philan- 
thropy that  it  comprises. 

To  assist  local  United  Way  organizations  in  deciding  what  support  they  will  giVe 
to  national  agencies  -  organization?|tfiat  operate  programs  with  national  goals  and/or 
seek  finaijcial  support  nationwide  -  United  Way  of  America  administers  the  Comnlit- 
tee  on  Natio/ial  Agency  Support  (CON AS).  Reference  was  made  in  Chapter  II  to  the 
interest  of  the  United  Community  Funds  and  Co*uncils  of  America  (UWA's  prede- 
cessor) in  the'bslablishment  in  1959  of  the  Ad  Hoc  Committee  on  Voluntary  Health 
and  Welfare  Agencies,  its  subsecjuent  endorsement  of  that  committee's  recommenda- 
tion for  establishment  of  a  naUonal  commission  on  voluntary  health  and  welfare 
agencies,  and  its  active  promotion  and  support  of  uniform  public  financial  reporting 
*  and  accounting  standards  fof  voluntary  agencies.  In  the  1940s,  UCFCA  also  partici- 
pated in  the  Gun/i-PIatt  sturfy,  which,  if  fully  implemented,  might  have^had  a  regula-. 
jtory  effect  on  yoluntarjy  health  agencies.  *      -  ^  ^     ^  ^ 

United  Way'  of  America  has^developed  and  promulgated  minimym  Sidelines  for 
the  performance  of  local  United  Way  organizations  and  the  much  broadettand  more 
omprehensive  Standards  of  Excellence  for  Lpcal  United  Way  Drganizatiferfis.  Both  the 
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minimum  guidelines  and  the  Standardi  are  not  requirements  imposed  on  m.embers  of 

the  national  Unit*  Way  of  America.  Rather,  these  documents  contain  some  suggested 
standard-setting  functions  for -local  United  Way  organiaations  to  apply  to  the  com- 
munity, services  they  qhoose  to  support.  This  standard-setting  activity  of  local  United 
Way  organizations  isVliscussed  later  in  this  chapter,  f  '    '  . 

? 

Committee  on  National  Agency  Support* (CONAS)  * 

I 

^CONAS  was  established  in  1972  "by  th^  board  oj  governors  of  United  Way  of 
Anr>erica  as  a^successor  organization  to'the  National  ^u^get/and  Consultation  Commit- 
tee. The  objective^f  CONAS  is  '*to  provide  information  and  judgrhisnt,  developed  at 
the  national  level,  as  an  aid  to  . . .  [United  Way's]  .^  .  members  in  theii^'allocations  de- 
cisions  with  regard  to  selected  national  agencies.!'  It  is  ltien;ified  by  United  Way  as  an 
^'experiment"  and  :*a  link  between  what  existed  in  the  past  by  way  of  a  national 
agency  review  process  and^hatever  new  direction  the  process  may  take  in  the  futuVe."  ' 
.  CONAS  is  a  subcommittee  of  UWA*s  National  Planning  and  Allocations  Task  • 
Group.^The  committee  has  six  jriembers,  drawn  from  areas  throughout  the  country. 

National  agencies  (with  or  without  local  affiliates)  that  desire  to  be  considered  for 
Jocal  United  Way  support  are  invited  annually  to  participate  in, the  CONAS  review 
process.  Initially,  CONAS  was  io  provide  informatiqn,  "along  with  some  judgments/' 
to  Jocal  United  Way/jo  help  them  make  decisions  affecting  those  national  agencies  ' 
that  sought  direct  funding  from  local  United  Ways  and  for  which  there  might  not  be 
Jnformation 'available  locally.  In  1974  it  was  decided  mclude,  if  requested,  those 
national  agencies  that  receive  United  Way  funding  through  their  local  affiliates. 

In  1974,  55  national  agencies  w^re  invited  to  participate  in  the  review  process.. For'' 
the  >974  campaign,  CONAS  reviewed  and  made  recommendations  on  15  of  the  19 
agencies  that  accepted  the  invitition.  (Four  of  the.respondents  did  hot  proved  with 
the  review.)  CONAS  recommended  that  13  be  cqnsidered'for  local  Unit^Spal' sup- 
port. It  was'carefuHy  specified  thatlcONAS  endorsement  of  the  national  agency 
^  ^ould  not  be  construed  as  endorsement  of  any  of  the  agency's  local  affiliates.  The  > 
two  national  agencies  that  were  not  .recommended  for  local  United  Way  support  . 
wer'e  rejected  not  because  tijgy.did  woi  merit  support  but  because,  in  CONAS'  opinion, 
this  support  should  more^Jbipoprtately  come  from  sources  other  than  United  Way. 
— Ohe-of  these  organizatibh^pparently  regards  the  CONAS  recorTlmendation  as  a 
seribuT threat  to  its  future  afra^hgs^prat^sted  vigorously.  As*a  result,  CONAS'  decision  '% 
is  being  **studied"-and,  m'eanwhjli^  1^  rtas  been  suggested  that  Ipcal  United  Ways  **con- 
sider"  continued  suppoit  of  the  org|mzation. 

The  extremely  limited  covera^e^pfjiational  orgariiz'^tions  by  CONAS  (15  oyt  of  55 
mvited  organizations  in'  19T4)  meSns^f  ^rse,  that  it  is  not  at  present  a  major  force 
in  regulatory  and  stand^J-setting  activities  for  national  voluntary  agencies.  This  is  in  ' 
part  because  CONAS  ii-intentionally  a  low-key^operation  and  it  is  in  part  a  reflection 
of  ♦the  limited  impact  of  GPf^^*  much  moce  ambitbus  predecessor  organisation, 
the  National  Bu^iget  and  Cbrfsuitation 'Committee.  Jtfost  major  ^national  voluntary 
health  and  welfare  organizations  had  not  observed  that  participation  in  the  NBCC 
procj^§  was  crucial  to  significant  support  from  local  United  Funds;  and,  therefore, 
they  were  not  persuaded  that  CONAS,  a  much  more  modest  operation,  would  be 
worth  the  investment  of  time  and^effort 

After  its  first  year  of  operation  CONAS  evaluated  the  process  together  with  a  group 
of  national  organizations  and  local  United  Ways.  The  issue  of  greatest  concern  to  the 
national  agencies  was  the  question  ''of  how  CONAS,  either  this  year  or  in  the  future,  v 
would  back  its  positive  recommendations  with  financial  support.  .  .  This  question 
gdes  td  flie  heart  of  voluntary  standard-setting  and  regulatory  effectiveness.  The  local 
United  Ways  responded  that  the  ''CONAS  report  was  of  at  least  some  assistance  to 
the  community;  the  process  should  be  maintained  at  its  present  strength." 
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Parlicipatmg  agencies  submit  extensive  written  information  which  is  revTewed  and 
sqbsequently  explored  m  interviews  wHh  volunteer  and  professional  staff  representa-  • 
tives  of  the  participating  organizations.  Jor  the  purposes  of  review  and  evaluatloo, 
,CONAS.has  formulated  the  following  criteria,  labeled  "Guidelines  for  CONAS  Assess- 
ment "of  National  VolunUry  Hunjan  Service  Agencies  for.  United  Way  Support**: 
*    .  ■*  *  *^  - 

1 .  Voluntary  Human  Service  Organization  j 

Is  the  organiza^tion^on-profit  and  Ux  exempt?  Is^the  governing  body  of  the  organi- 
zatioD  composed  solely  of  non-paid  volunteers?  Does  -the  governing  body  exercise 
effective  xontrql  over  the  organization?  Are  the  organization's  g^ls,  objectives  and 
'  programs  within  the  human,  service  field? 

2.  Orgahlzatlon  Goals  and  Objectives  • 

Are  the  overall  goals  of,4he  organization  meaningful  andjegltimate?  Do  these  goals 
and  objectives  du^^te  those  of  other  existing  organlzatio?Is?  Are  the  objectives  of 
the  orgahlzatton-fealisllc?-*  *  >  ' 

3.  Organization  Pro-ams  •    ;  ^ 

Are  the  programs  provided  directed  toward  cneeting  the  expressed  goals  and  objec- 
tives of  the  organization?  Are  these  programs  provldecj  with  ^reasonable  degree  of 
efficiency  and  with  an  adequate  amount  of  resources?  Is  there  a  realistic  expectation 
that  t^ese  programs  will  achieve  some  measure  of  success?  Are  these  programs  co- 
ordinated with  similar  or  like  progiams  of  other  organizations?  ^  »  ^ 

4.  Appropriateness  of  Programs  for  United  Way.Support  '*  ^ 

.Should  the  financial  ^uppc5rt  of  the  programs  provided  by  the  rig^nizatlon  be  the 
^responsibility,  in  whole^or  in  part,  of  .the  volunUr/seolor?  If  th^shoulcj  be,  to  what 
extent  should.these  programs  oe  the  responsibility  of  United  Ways? '       ;  . 
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5.  National  Scope  of  the  Organization 
Is  the  organization  national  in  character  aod  In  service? 

e  * 

6.  Organization  Programs  Provided  in  Local  Communities 

Does  the  organizatfon  provide  sery^  in  local  corrimunities  across  the  United 
States?  ^  •     .       -  , 

1,  Ethical  Promotional  and  Fund-Raising  Practices 

.  Are  the  publicity  and  promotional  activities  of  the  organization  based  on  the  actual 
programs  and  operations  of  the  organization?  Does  the  orgariization  only  use  ethical 
and  appfopriate  fund-raising  procedures?        ^      ^  ^  ^  .  ,  " 
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.8.  Noti'Discrimination  \  - 

D,ges  the  organizatibn  adhere  to' a  polky  of  non-discrjminatiqa^^^dxjji/espectto  per- 
^sons  ^kiphd  by  the  organization,  perspns  employed  by  the  organlZ^i}dn,  ahrd  persons 
.^serving  on  the  organization's  governing  l>oafd?  Does  the  organization  fitve  anaffirma- 
^  tive  action  program  td'ensure  equal  empfoyment  opportunity?     ^    ^  \  *  ♦ 

9.  Periodic  Reporting  to  the  General  Public  *  »  i  y. 

Do,es  the  organization  prepare  and  publish  a  periodic  report  fo.r  public  distrioption? 
/Poefthis  periodic  report  contain  a  full  description  of  the  organization's  goals/objec- 
tives and  programs?  Does  the  report  contain  the  appropriate  financial  statements'  pre^- 
pared  in  accordance  with  The  Standdfds  of  Accounting  and  Fintuicial  Reporting  for 
Voluntary  Healtfi  and  Welfare  Organizations?  Arfe  these  appropriately  prepared  finan- 
cial statements  Certified  by  an-  independent  certifiefl^public  accouniant?  \ 


10.  Organization  Administration  ^nd  Management  « 

is  the  organization  reasonably  managed  and  administered?  Are  ther^  clear  lines  of 
authority  between  the  organization's  Board  of  Directors  and  the  staff?  Are  the  per« 
.  Sonne!  practices  of  the  organization  appropriate?  Are  program  service  anc|  supporting  ^ 
service  -  including  fund  raising  -  costs  reasonable?  Are  appropriate  fiscal  controls 
maintained,  including  a  yj^arly  audit  by  an  independent  certified  public  accountant? 
Does,  the  organization  have  a  detailed  annual  budget  that  is  approved, at  the  start  of 
the  year  by  the  Board  of  pirectors?,  Is  prior  Board  approval  necessary  J)efore  s[gnifir 
cant  changes  are  made  in  the  budget?  Is  the  organization  effective  in  assessing'^itself 
and  its  programs?  '      .       ;  ^   >  *  ■ 


Natloi]al  Budget  and  Consultation  Committee  (NBCC)' 

%  The  National  Budget  and  Cgnsultation  Committee,  which  preceded  CONAS  and 
which  ceased  operations  in  late  1971,  is  included  in  this  report  becau^  its  history  has 
significant  implications  for  self-regulatory  activities  irvthe  private  sector.  Its  objectives, 
Its  extensive  volunteer  participation]  and  its  coverage  were  more  ambitious  than 
CONAS,  ,  ^  • 

:  As  with  CONAS,  ^NBCC  was  primarily  concerned  with  local  financial  support  of 
national  agencies.  Its  potential  impact  on  this  support  constituted  th^  basis  on  which 
It  might  affect  these  national  agencies.  NBCC  was  started  in  1942  as  the  National 
TBudget  Comjmittee  by  Community  Chests  and  Councils  of  America  (subsequently 
United  Community  Funds  anci  Councils  of  America  and  now  United  Way  of  Americ^. 
to  review  the  requests  of  war-related  national  agencies.  It  became  the  budgericflLpTV 
the  National  War  Fund;  where,  in  additiorjLto  examining  the  budgets  of  the  partici- 
pating natiopal  agencies,  it  worked  out. tpt  distributions  of  available  funds  among 
them.  The  .National  War  Fund  set  up  a  Nktiohal  Quota  Committee'to  develop  Jair- 
^hare  campaign  quotas  for  the  states.  * 

Alfter 'World^War  II,  the  need  for  a  'national  agency  review  process  continued.  It 
.^^a9  apparent  that  local  community  chests' could  not  |act  knpwiedgeably  on  the  many*, 
"national  appeals  reaching  their  communities.  Morec|ver,  national  cogencies  needed  a 
means  of  communicating  their  goals  and  programs  and  of  obtaining  adequate  financial 
support  fjom-tocal  communities. 

NBCC  *Was  co-sponsored  by  UCFCA  and  the  National  Social  Welfare  Assembly, 
UCFtA  administered  and  financed  the  programs;  and  the  assembly  staffed  aQuQta 
""^^""pprt  Committee 'which  included  representatives  of  the  participating  national 
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agencies.  Scores  of  volunteers  drawn  from  community  agencies  and  local  Unjted  Funds 
served  on  the  N8CC  review  paiiels.  They  advised  the  participating  national  agencie^uDn 
appropriate  budgeting  procedures  m  terms  of  probable  local  financial  support,  pre- 
pare3  fair-share  quota  data,  based  on  community  giving  ability  and  giving  experience, 
for  use  by  the  local  fund-allocating  groups,  approved  support  plans  tailored  to  the 
agencies'  established  method  of  financing  and  sources  of  support,  provided  special 
consultation  services,  and  distributed  to  about  1,^0  United  Funds  and  community 
chests  an  annual  report  of  findings  based  upon  the  budget  conferences  with  the 
agencies. 

The  knowledge  and  experience  of  the  volunteers,  together  with  the  skills  of  the 
staff,  provided  the  basis  for  recommendations  regarding  the  suitability  and  extent  of 
local  support  for  a  national  agency.  In  196T  NBCC  began  publishing  a  manual  for  use 
jn  ,e>^l,uating  organizations.  The  1964  edition  included  standards  that  had  evolved 
from  the  process  over  the  preceding  15  years.  (See  Appendix  B.)  ^ 

These  standards  could  have  had  an  effect  on  performance  6f  voluntary  agencies 
to  the  extent  that  NBCC  could  use  them  with  local  fund-allocating  bodies  or  encour- 
age their  adoption  and  use  by  the  national  agencies  for  which  the*  NBCC'review  pro- 
cess v^as  intended.  But,  for  "reasons  described  below,  the  standards  were  not  widely 
adopted  and  thus  had  limited  impact.  (As  described  in  the  next  chapter,  the  Natiof^al 
HeakhsCouncil  formulated  membership  st^aodards  for  its  constituency  based  on  the 
NBCC  standards.  The  Health  Council  used  th^ standards  not  only  because  of  their 
intrinsic  worth  but^also^  because  it  was  anticipated  thai  they  would  be  widely  adopted 
by  voluntary  welfare  agencies.)  \ 

Many  maj(5r  national  agencies  never  participated  in  the  NBCC  review  process.  Con- 
siderable time  was  recfuired  to  prepare  for  the  process,  and  not  all  agency  boards  and 
staff  were  convinced  that  the  results  would  justify  this  investment  of  timte.  The. NBCC 
qugta  system,  which  provided  guidelines  to  local  comrpunities  for  conaputirig  the 
amount  the>  should  allocate  to  the  national  agencies,  wasWflowed  by  some  com- 
munities but  ignored  by  many^  others.  .  •         ,  ■ 

Many  of  the  non-participating  national>oluntary  agencies  were  among  the  largest 
and  most  highly  regarded!  Not  only  did  these  agencies  continue  to  receive  local  United 
rund  support  without  the  imprimatur  of  NBCC  review  and  approval,  but  they 'did  not 
appear  to  feel  any  need  for  the  budgeting  and  consultation  services  that  MBCC  offered. 
Consequently,  NBCC's  regulatory  or  standard-setting  potential  was  quite  limited. 

NBCC  never  issued  a  negative  recommendation  concerning  a  participating  agency. 
If  there  were  serious  reservations  about  recommendi/ig  local  support,  no  report  was 
issued.  This  fact  probably  came  to  be  widely  understood  among  potential  participants 
and  further  limited  any  possible  threat  of  non-participation  in^NBCC.  Furthermore,' 
UCFCA,  as  NBCC's  principal  sppnsor,  never  mounted  a  sustained  effort  to  persuade 
local  United  Funds lo  adhere  to  NBCC's  recommendations.  U€FCA's  influence  was 
the  only  likely  source  for  exerting  influence  oh  local  decisions,  thus  constituting  a 
force  for  self-regulation.  NBCC  remained  a  very  limited  tool  for  control  of  local^ 
financial  support  to  national  agencies.  The  presence  on  UCFCA's  national  board  of 
important  representatives  of  non-participating  agencies  in  the  NBCC  process  may  have 
tempered  enthusiasm  for  an  aggressive  NBCC.  ^ 

In  1971  the  United  Way  of  America  decided  that  it  would^no  longer  support  the 
National  Budget  and  Consultation  Committee.  A  joint  committee  of  the  United  Way 
and  the  National  Assembly  for^Sociat  Policy  and  Development  decidectl?" undertake 
instead  the  establishment  of  "an  entirely  new  independent'atructure"  to  be  known' 
as  the  National  Agency  Review  Board. 
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National  Agency  Review  Board  (NARB)  ; 

The  National  Agency  Revjew  Board  was  to  be  an  independent,  501(c)(3)  organiza-' 
tion  with  a  yearly  budget  of  approximately  $.200,000,  half  of  which  was  to  come  from 
Uriited  Way  of  America  and  half  from  corporations  and  foundations.  All  national 
health  and  sdcial  welfare  agencies  seeking  support  "from  United  Ways,  corporations 
and  others  among  the  NARB  constituency"  would  be  reviewed  "whether  jor  not  they 
o  sought  review  by  t|[^e  NARB." 

The  organization  was  incorporated  on  June  22,  1972,  in  New  York  under  the  name 
of  National  tontributors  Advisory  Service.  Ip  the  1974  CON  AS  report^  the  following 
stat^ffient  appears:  "Mpnths'of  work.  .  .revealed  that.NARB,  as  conceived  by  its 
organizing  committee,  was  not  feasible  from  either  program  or  financing  standpoints." 
A  revle>v  of  the  plans  for  WARB  reveals  no  practical  mechanism  for  providing  the  basic 
incentive  for  agencies  to  participate  "voluntarily."  What  was  needed  \yas  a  method  of 
assuring  agencies  that  participation  in  the  review  process  and  appr;oval  by  NARB  could 
be  ex(5ected  to  result  in  thejr  achieving  the  local  financial  support  and  voluntary  par- 
ticipation essential  to  tHem. 

Presunriably,  since  N(ARB  wis  to  receive  financial  support  froni  a  variety  of  sources, 
in  addition  to  United  Way,  the  cprporationr  and  .foundations  involved^ would  exert 
influeace^on  national  agencies  to  participate  and  on  local  United  Ways 'to  be  guided 
by  NARB  recommendations.  A  significant  self-regulatory  mechanism  would  then  be 
in  plaCe-4f  it  formulated  and  applied  sundards.  "Accreditation"  was  cited  as  one  of 
NARB'saims. 

.  NARB 'was  "to  provide  the  nation  with  an  instrumentality  that  ensures  effective 
use  of  resources  to  meet  human  needs  through  national  voluntary  agencies  and  pro- 
grams.** The  board  wai  to  review  th6  programs  and  budgets  of  national  health  and 
welfare  agencies  and  report' its  findings  to  voluntary  funding  groups  such  as  local 
United  Ways,  corporations,  labor  organizations,  and  foundations.  The  ultim^^te  goal  of 
this  process  was  to  serve  local  conimunities,  national  agencies,.and  users  of  services  by 
ensuring  that  identified  health  and  welfare  needs  are  effectively  and  efficiently  met.  . 

As  envisjoned^  N ARB's  operations  would  have  produced  the  followiQg;. 

1.  A  periodically  issued  social  rcfport  on  the  state  of  the  nation's  health  and  wel- 
,  fare  as  an  jmportant  basis  for  NARB  decisions.  '      ,  \ 

2.  Review  and  evaluation  of  the  programs  of  voluntary  agencies  in  the  field  qT 
Tiuman  servttes-6oth  those  agencies  that  voluntarily  participate,  in  such  r^yjews 

evaluations  and  those  agencies  that  decline  to  participate.  In  the  latter  case,  NAv' 
would  note  the  fact  of  non-participatiqn  and  include  in  its  reports  such  iflfdr^ 
mation  as  might  be  publicly  available,  together  \yith  such  evaluations  as  would  be  jus- 
tified by^the  available  information.  There  would  be  review  and  evaluation  not  only 
of  the  national  agencies  which  directly  seek  financial  support  from  voluntary  funding 
groups,  but  those  which  receive  support  from  their  affiliates'  dues  aqd/or  from  indi- 
vidual rfiembership  fees  or  dues.  The  reviews  would  be  conducted  primarily  from  the 
standpoint  of  effective  use  of  resoijrces  in  actually  meeting  identified  loc^l  and  na' 
tional  nfeeds.  Only  secondarily  wouFd  NARB  conduct  its, reviews  from  the  standpoint 
of  fiscal  responsibility  and  accou'n^ility.  In  conducting  its  reviews  and  evaluations 
of  national  agencies,  NARB  woukT^ScJitionally  take  into  consideration  the  extent  to 
which  there  was  effective  fulfillrn^nVof  the  agencies*  programs  throijgh  their  respec- 
tive local  affiliates. 

3.  Stimulation  in  new  ways  of  meetjng  new  neekis  at  the  national  level,  by  such 
f*-*N2ieaiis  as  >  '  * 

^  a)  providing  a  channel  of  communication  between  donor  groups  and  national 
agencies  regarding  newly  discovered  need^  which  existing  national  agencies 
O  „mlght  be  willing  and  competent  to  meei^ 
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b)  acting  as  a  clearing  house  of  information  on  innovative  programs  and  sug- 
gesting them  to  donors  seeking  ''new  things*'  to  support. 

4.  Reports  on  national  agencies  to  voluntary  funding  groups  which  would  include 
a)  current  facts  on  the  agency's  program  and  budget,       ,  ■* 
-    b)  NARB's  appraisal  of  (he  program's  priority  and  its  effectiveness, 

c)  Specific  recommentlations  as  to  the  agency's  budget  and  support  plan. 

The  reviews  and,  evaluations  were  tO  be  conducted  by  voluntws  who  were  "not 
gainfully  employed  m  the  human  services  field."  Moreover,  conflictbf  interest  was  to 
be  avoided  by  not  as&igrfing  to  review  panels  volunteers  who  were  board  jnembers  of 
the  national  agency' or  local  affiMate  under  review.  ' 

The  NARB  proposal  did  not  get  far  enough  to  determine  whether  financing  would 
be  forthcoming.  Specific  standard-setting  for  particip^ing  agencies  was  not  begun.  Tfte 
organizing  committee  and  Unrted  Way  were  unable  to  recruit |he  key  leadership  for 
the  new  organization  ^nd  decided  that  without  this  basic  ingredient  all  of  tne  oth?r 
components  could  not  be  assembled  and  made  to  function  effectively.  It  is  Interesting 
to  note  that  this  is  the  same  reason  that  contributed  to  the  failure  of  the  proposal  fpr 
a  national  commission  on  voluntary  health  and  welfare  organizations  described  in 
Chapter  II.  *  *     .  ' 

c         '  *  * 

Standard-Setting  by  Local  Uhite^Way  Organizations 


Previous  sections  of  this  chapter  have  described  v^y'ious'efforts  of  United  Way  of 
America  to  assist  local  United  Ways  in  deciding  wftm  national  agencies  they  will 
support,  and  to  what  degree.  As  self-regulatory  mechanisms,  these  efforts  have  been 
se\(erely  limited  because  local  United  Ways  are  not  required  to  accept  the  recoxn- 
mendations  and  have  been  only  slightly  influenced  by  the  considerations  that  went 
into  the  reports  prepared  for  their  use  by  the  national  review  groups. 

Much  of  the  reason  for  this  is  that  there  are  more  requests^  for  support  from  agen- 
cies than  there  are  available  funds.  Thus  self-regulation,  as  pnacticed  by  most  local 
United  Ways,  i%  mainly  the  development  and  administration  of  a  set  of  priority  plans 
and  policies  for  choosin^among  the  needs  of  various  community  organizations.  The 
factors  that  go  itjjo  the  setting  of  priorities  in  each  community  are  closely  related  to 
the  local  scene^and^do  not  add  up  to  a  set  of  standards  that  can  be  used  nationally. 

Nevertheless,  it  is  obvious  that  because  of  its  substantial  control  of  the  purse- 
strings,  a  local  fund-raising  group  could  have  some  self-regulatory  effect  if  it  formu- 
lated'Standards  and  applied  them  for  the  purpose  of 'strengthening  and  improvmg 
voluntary  organizations.  In  most  communities  the  realities  are  that  the  fund-raisfng 
organization  is  largely  controlled  by  influential  members  of  major  recipient  orgariiza- 
lions  and  that  a  so-called  priority  plan  has  limited  appeal  as  a  method  of  distributing^ 
limited  funds.  ,  . 

This  probably  explains  why  United  Way  has  not  formulated  and -promoted  stand- 
ards for  nationwide  use  by  locjl  United  Ways  in  Judging^the  organizations  for  which 
they  raise  funds.  The  local  fund-raising  z^nd  allocating  process  is  only  incidentally  a 
self-regulatory  device.  ^ 

in  guiding  local  United  Ways,  the  national  agency  has  suggested  some  standards 
that  the  local  agencies  might  apply  to  agencies  and  services  they  support.  Local  United 
Ways  are  urged  to  '*have  reasonable  standards  for  admitting  new  programs  and  organi- 
zations to  support."  It  Is  suggested  that  they  require  the  agencies  and  servicesfto 
"operate  entirely  on^a  non-discriminatory  basis  with  respect  to  age,  sex,  race,  religion 
and  national  origin^f  ensure  that  only  services  "which  meet  a  significant  ne^d"  are 
supported;  ^'operate  within  approved  budgets";  and  ^'adhere  to  basic  guidelines  com- 
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parable  to  those  set  forth"  fTTOnlted  Way*s  basic  guidelines  for  the  local  United  Ways. 
Local  United  Ways  are  further  urged  to  *>tnxe  continuously  to  upgrade  the  quality 
of  agency  service.'*  ^'1,, 


.  VI 
/   .  * 
THE  NATIONAL  HEALTH  COUNCILrrJVIEMBERSHIP  STANDARDS  PROGRAM 
FOR  VOLUNTA-RY  HEALTH  ORGANIZATK^NS 

The  National  Health  Councif  is  d  54-year-ofd  membership  organization  of  national 
agencies,  organizations^  institutions',  and  corj56rations  having  an  interest  in  the  im- 
provement of  the  health  of  the  public.  The  councij  i$  a  501  (c)»(3)  exempt  organiza- 
tion, and  among  the  groups  cohiprising  its  membership  are  national  voluntary  health 
agencies  (these  agencies  ar6  also  classiQed  as  501  .(c)  (3)  organizations).  .  . 

The  19  national  volunUry  health  agencies  that  belong  to  the  National  Health^Coun- 
cil  include,  most  of  the  best  known  and  mos|  widely  supported  of  these  organizations 
in  the  United  States.  The  19' organizations  comprise  11,000  affiliates  at  the  state  and 
cotpmunity  Jevel,  the  majority  of  which  are  incorporated  and  are  classified  as  501  (c) 
(3)  organizations  under  the  IRS  Code.  In  1973  Americans  contributed  or  bequeathed 
$374  million  to  these  organizations.      _     ^  . .  :  . 

In  1964  "the  National  Health  Councft  developed  and  adopted  membership  criteria 
for  its  voluntory  health  agency  members.  (The  council  has  a  different  membership 
standards  program  for  the  50  professional,  institutional,  governmental,  and  corporate 
member  oirganizations  that  coiriprise  the  balajice  of  its  total  membership.  These  organi- 
zations are  not  within  the  scofie  of  this  report  since  they  are  neither  501  (c)  (3)  organi- 
zations nor  significant  recipients,  of  private  philanthropic  funds.)  The  purpose  of 
having  standards  for  these  member  organizations  was  to  assure  the  council's  board  a'nil 
its  other  member  agencies  tliat  the  organizations  conformed  to  what  would  be  con- 
sidered minimum  operational  requirements  for  any  voluntary  organization  having 
custody  of  publicly  contributed  funds^Jhe  membership  standards  also  Included  goals 
for  improved  performance.  Because  the  programs  of  the  voluntary  health""  member 
agencies  .varied  widely the  membership  criteria  focused  on  only  basic  measures  of 
organizatipnal  structure  and  operation.  SUndards  to  measure  prdgram  quality  were 
thought  to  be  too  subjective.  The^uncil's  criteria  did  require,  however,  that  the 
member  organizations*  program  operations  bfe  under  the  supervision  and  direction  of 
appropriately  qXjaUfied  volunteers  and  staff.      ,  .  , 

The  council  adopted  these,  membership  standards  partly  from  concern  about  a 
major  scandal  involving  a  voluntary  health  agency,  the  Sister  Kenney  Foundation 
(which  was  not  at  the  time  a  member  of  the  council).  The  criticisms  of  the  inefficien- 
cies in  the  volunt^i7  health  movement, ^includihg  that  of  the  council's  own  ipefifectlve 
leader^ip^^ntained  in  the  Adijocgommittee's  report  were  also  an  important  factor. 
It  waf^apparegtbyjg  tivat  the  estghHshme^  proposed  national  commission 
^vas  unTikel/ ar?a  l&t  any  corntribution' that  |ffe  cbmmisslon  might  Have, itiade  to 
stren^gthening  the  vduntary  health  movement  would  have  io  be  left  to  the  existing 
agencfes*  Since  the  (national  Health  Council  was  by  that  time  deeply  engaged  in  im- 
plementing the  Ad  Hoc  Committee's  recommendation  for  uniform  financial  account- 
ing and  reporting,  itlwas  also  appropriate  to  do  whatever  else  seemed  feasible  to 
respond  to  the  Ad  Hdc  Committee's  concern  about  the  efficiency  and  effectiveness 
of  Voluntary  health  agencies.  ,^ 

Good  standards  of  performance  had  always  been  an  objective  of  the  coancil,„but 
the  heightened  pubHc awareness  of  the  need  for  standards  for  voluntary  health  ^igen- 
cies  as  a  result  of  the  Ad  Hoc  Committee's  report  made  the  members  more  receptive 
IjO  the  adoption  and  imposition  of  standards  by  the  council.  ^ 
\  The  standards  adopted  by  the  council  were  based  on  those  Approved  by  the  Na- 
Budget  and  Consultation* Committee  in  1963  and  were  adapted  to  the  particular 
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circumstances  of  volunury  health  agencies.  Every  effort  was  made  to  adhere  to  the 
NBCC's  sundards  »n  the  interet>ts  of  achieving  as  much  uniforjriitv  as  possible  within 
the  voluntary  sector.  (The  council's  present  membership  standards  are  essentially  the 
same  as  those  presented  in  Appendix  B  for  the  National  Budget  and  Consultation 
Committee.)  Since  the  standards  represent  the  result  of  10  years'  experience,  they 
would* be  an  imgorlant  and  useful  reference  point  for  any  national  standard-setting 
body  that  might  be  established  in  the  future. 

Since  It  was  expected  that  all  of  the  member  agencies  would  not  be  ^le  to  meet 
all  of  the  standards  immediately  and  that  total  compliance  was  perhaps  ao/unrealistic 
goal,  the  council  required  that  members  and  new  applicants  meet  the  criteria  ''to  a 
substantial  degree."  Certain  minimum  requirements  were  regarded  as  "essential," 
among  which  was  adoption  and  implementation  of  the  upiform  financial  accounting 
and  reporting  standards  discussed  in  Chapter  II.  One  of  the  reasons  that  the  council's 
voluntary  health  agency  members  (unlike  some  of  the  major  member  agencies  of  the 
National  Social  Welfare  Assembly)  participated  promptly  in  the'uniforrn  financial 
reporting  program  was  because  this  participation  Was  made  an  essential  requirement 
for  council  membership. 

Member  agencies  are  required  each  year  to  present  written  reporf^  concerning  their 
conformity  with  the  standards.  Reports  are  reviewed  by  a  council  staff  member;  a 
board-appointed  committee  considers  thq  staff  report  and  makes  a  recommendation 
to  the  board  for  membership  in^the  council  for  the  nev  year.  The  member  voluntary 
heafth  agencies  undoubtedly  find  the  st^tndards  program  useful  in  their  efforts  to 
maintain  and  improve  their  performance*.'  Especially  desirable  to  these  publicly  sup- 
ported groups  IS  the  opportunity  to  improve  their  credibility,  thus  increasing  pub'ic 
confidence  and  encouraging  public  support.  *  ^ 

The  regulatory  effect  of  the  touncil's  membership  standards  program  has  pee n  V 
limited  for  a  number  of  reasons.  Widespread  public  awareness  of  the  program  has^ot 
been  achieved  and  since  it  is  designed  as  a  recognition  program  for  good  performance 
deservmg^of  public  support,  there  has,  so  far,  been  no  effort  to  seek  out  organ izatianit^^ 
that  might  be  invited  as  members,  be  scrutinized,  found  wanting,  'and  so  identified  ^ 
to\he  contributing  public. 

During  the  years  the  program  has  been  in  operation,  three  national  voluntary  health 
'agencies  have  withdrawn  from  membership  for  reasons  not  directly  related  to  the 
membership  standards  program.  These  agencies -suffered  no  perceptible  loss  of  public 
confidence  as  a  result.  (Another  agency  withdrew  for^asons  directly  related  to  the 
membership  standards,  it  renewed  its  membership' several  years  later  because  the 
agpncy  had  rec^onsidered  the  value  of  the  membership  standards  program  and  wished 
to,  have  its  benefits.)  It  would  seem  that  the  ultimate  test  of  an  effective  regulatory 
program  is  that  non-cooformance  and  nofi-participation  will  have  adverse  effect  on  the 
organization,  in  question.  Thus  far,  the  cQuncil's  standards  program  has  had  no  such 
effect.  Nevertheless,^the  program  has  had. positive  resiflts  for  those  partictt>ating  and  * 
is  well  accepted.  *  .  ! 

.  In  1966  the  council  considered  creating  a  separate  and  indepepd^nt  accr^djt0<^^^ 
operation  for  voluntary  health  agencies  to  supplement  its  membersfiip  progrtrTT:*The 
council  i?oard,  at  its  mejting  December  9, 1966,  considered  the  report  p^J^h^  Qommit- 
tee  that  had  been  appointed  to  study  the  proposal;  , 

,  The  Committee  met  on  three  different »pccasiQl1s  with  repj:£sfi^ntatives  of  the 
National*  Association  of  Manufacturers,  the  iJ.S.  Chamber  of/ Commerce,  the 
National  Industrial  Conference  Board,  the  Asnericati  F^deratic^  of  Labor  - 
Conference  of  Industrial  Organizations,  and  the  Genefal^^ederatiorrcf  Wom^en^s 
Clubs.  With  each  the  need  for  accredi«ftion  of  voluntary^  health'  agencjes  was 
explored . . .    '  ^  ^ 
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As  a  result  of  its  conferences  and  consultations  the  Committee  bellied  that 
some,  form  o'f  'accreditation'  -  i.e.,  identifio^ion  aiidj:ec6gnition  of  voluntary 
healtn  agencies  that  meet  organizational,  progranr>f  aind  fiscal  accountability 
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~^  Standards  -  is  needed  ancf  that  the  National  Health  Council  has  responsibility 
to  initiate  such  a  move.  TheC^mittee  and  those  interviewed  agreed  that  such 
a  recognition  program  is  needea  to  underpin  confidence  in  voluntary  health 
agencies  and  attract  and  retain  individual  and  organization  investment  of  per- 
sonal service  as  wd|  as  funds. 

.  /.  the  Committee  believed  the  program  should  Jje  one  of  recognition  and  have  . 
a  positive  focus.  It  should  periodically  endorse  the  efforts  of  those  voluntary, 
health  agencies  which  democratically  operate  according  to  publicly-known 
criteria  recognized  by  a  majority  of  the  health  leadership  of  the  Nation  as  im-  ' 
portant  for  service  in  the  best  interest  of  the  public  which  participates  in  and 
prtvides  support  for  the  agencies.  To  the  extent  that  such  a  program  would  be 
inclusive  of  all  eligible  agencies  it  also  would  be  effective  in  discouraging  support 
for  and  participation  in  organizations  that  exploit  the  public. 

The  Comrpittee,  tllerefore,  recommended'  as  a  mechanism  to  provide  this  *ac- 
creditatiOn,"'  recognition  of  voluntary  health  agencies  through  their  acceptance  ^ 
of  the  standards  of^membe^ship  in  the  National  Health  Council. 

In  the  discussion  of  the  Committee's  report,  a  member  pointed  out  his  own 
opinion  that  the  ^ipproach*  recommended  by  the  QDmmittee  was  based  on  con- 
fidence In  the  internal  dynamics  of  voluntarism  -  self-evaluation  being  stronger 
than  external  sanctions  -  providingtheje  is  a  real  commitment  to  the  concepts 
of  pluralism  and  voluntarism.  j^,  | 

In  giving  consideration  to  a  more  elaborate  and  costly  independent  accreditation 
process  the  council,  was  responding  to  the  member's  desire  for  a  mechanism  that 
would  provide  maximum  credibility  for  their  self-regulatory  efforts.  The  coupcil 
board  was  also  cognizant  of  recommendations  made  by  the  National  Commission 
on  Community  Heal^  Services  in  its,  1966  report,  Health  /sA  Community  Affair: 

M'-3.  There  should  be  periodic  review  of  alTvoluntary  health  agencies,  local, 
state  and  natiqn^X  by  outside,  objective,  and  competent  groups  selected  by  each 
agency,  to  insure  that  programs  are  continuoasly  adapted  to  fneet  changing 
condition^nd  needs.  v 

•  ^  . 

M-5.  TheHsjational  Health  Council  should  accelerate  its  efforts  to  develop  and 
evaluate  standards  of  organization  and  management  and  fiscal  accountability 
and  program  performance  for  national  voluntary  agencies  and  their  affiliates, 
leading  toward^a  prdgrarh  oiF  accreditation* of  such  agencies ... 

By  decFding  against  independent  accreditation  the  council  invited  questions  as'to 
,^the  plausibility  and  credi^bility  of  a  membership  standards  program  in  an  organization 
^'tatly  dependent  bo  theidues  of  those  organizations  who  would  be  required  to  con- 
^for^  to  the  standards,  1 

Ti^  council  has  been  forking  since  196^'.t9  develcjp  and  finance  a  standards  pro- 
gram of  greater  depth,  t^e  Participating.  Agency  Review  (PAR)  program.  Efforts  to- 
obtain  oJtside  fin^ncjng  jfor  ^he  program  as  envisioned  were  Unsuccessful,  and  it  has 
now  been^Jaunched  on  a^voluntary  basis  among  the  member  agencies.  The  first  test 
project  was  Undertaken  by  the  Epilepsy  Foundation  of  America,  a  council  member 
agency  wherei  serious  questions  of  continuing  eligibility  for  council  membership 
existed  and  which,  in  addition,  was  the,  subject  of  critical  inquiry  at  the  1973 
congressional  hWings  conducted  Jby  Senator  Walter  Mondale  (D-Mipn.)  ^n  fund- 
raisirig  costs  of  charitable  c  rganizations  serving  children. 

The  PAR  program  enables  a  national  voluntary^, health  organization  to  examine  in 
depth  alj  facets  of  its  opcjration.  The  major  purpose  is  to  assist  the  agency 
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exan^r»tion  of,j^  national  operation,  including  jts  relationship  to  its  affiliates,  so 
that  it  can. cj!girl>. identic  its  own^^r^eeds,  objectives, strengths,  and  weak^esse^.  The 
follov^ing  addttionafb^enefits  have  beenidentified: 

/  1.*  Agencies  cart  bV' he!|ed  to  identify  adi/inistrative,  o/ganizational,  and  opera- 
tional practices  which  are  effectively  utilized  in  other  agencies  of  a  similar  nature. 

2.  Agencies  will  be  helped  to  achieve  optimum  level!^  of  performance  in  all  areas 
of  thdr  operation^^.j  '  "  \  - 

3.  Public  knowledge  of  the  existence  of  th«  strWing  towards  excellence  can  help 
to  atuact  increased  amount  of  support  (funds  and  personal  service)  for  those  agencies 
identified  with  the  Council  and,  indirectly,  to  discourage  su[iDort  of  organizations  that 
exploit  co^nfidence  ip  voluntarisrfl.  \ 

,  T-tiere  are  two  parts  to  the  PAR  process:  (1)  a  questionnaire  .(self-study  guide) 
covering  all  aspects  of  voluntary  health  agency  operation,  developed  by  council  staff 
in  consultation  with  represenUtives  of  national  organizations  that  have  developed 
evaluation  programs  for  their  own  affiliates;  and  (2)  a  peer-reviev^  site  visit  Upon  com- 
pletion of  the  self-study  guide  and  prior\o  the  site  visit,'the  conf^pleted  fo^ns  and  ac- 
companying documents ,are  reviewed  by  a  council-appointed  team  of  experienced  ad- 
ministrators and  specialists  in  the  agency's  field  of  operation.  Th\s  group  of  experts, 
the  chairman  of  which  has  been  mutually  agreed  upon  by  the  council  and>y  the 
subject  agency,  visits  the  agency's  national  office.  In  some  cases,  iin  affiliate  might 
be  visited  also.  The  team  interviews  members  of  the  staff  and  volunteers  and  observes 
previously  selected  situations,  such  as  a  board  meeting,  patient  service,  or  a  particular 
office  procedure.  At  the  end  of  the  site  visit,  the  review  teaVi  discusses  its  findings, 
and  thd  chairman  prepares  a  wcitteiLsumrrary  \vhich  is  subm'lfted  tolhe  agency  for 
review  and  action.  The  only  cost  to  the  agency  is  the  expense  incurreq  by  the  volun- 
teer peer-review  team  during  the  site  vjsit.  Every  effort  is  made  toenlisl  experts  from 
the  same  geographical  areavas  the  agency's  national  office.  \ 

The  council  urge^  that  for  maximum  benefit  to  the  agency  and  for  rf^inimum  dis- 
ruption of  agency  activities,  a  complete  self-study  should  be  undertaken  by  each  of 
its  members  ever^  three  to  five  years,  depending  on  the  individual  problems  of  the 
or^izatign.  •  -      ■  V  * 

If  the»cpuncil  is  able  to  provide  the  required  staff  services  and  to  persuad^  its  rfiem- 
bers  to  participate  regularly  in  the  process,  the  PAR  program  should  add  substantively 
to  the  quality  jpf,  the  membership  standards  program  and  eventually  be  a  useful  com- 
ponent in  a  program  of  self.regtilation  by  the  private  sector.  Sirite  membership  ipthe 
council  is  volunUry,  the  regulatory  effect  of  such  \  program  is  limited.  Obvibusly, 
those  organizations  that  cannot-or  do  not  aspire  to-meet  the  standards  will-not  be 
scrutinized.  However,  the  program  does  involve  a  substantial  number  of  important 
voluntary  groups  to  which  large  public  contributions  arfe  made.  Furthermore,  its 
credibility  as*  an  evaluatory  mechanism  is  considerably  strengthened  When  it  is  realized 
that  the  standards  program  for  voluntary  health  agencies  is  only  one  of  the  programs 
conducted  by  an  organization  with  many  other  members  who  are  not  directly  involved 
in  the  program  but  nevertheless  are  concerned  that  the  council's  efforts  to  ejhsure  the 
q^st  t>ossible  performance  of  voluntary  heajith  agencies  be  as  effective  as  possible. 
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NATIONAL  ACCREDITATION  COUNCIL  FOR  AGENCIES  SERVING 
.    THE  BLIND  AND  VISUALLY  HANDICAPPED  . 

The  National  Accreditation  Council  for  Agencies  Serving  the  Blind  and  Visually 
Handicapped  (NAC)  began  operations  on  january  2,  1967.  It  is  a  nonprofit  corpo- 
ration chartered  by  the  State  of  New  York  to  help  member  agencies  in  the  field  to 
achieve  maximum  effectiveness  ar^d  give  public  recognition  to  such*  achievement 
through  acaeditation.  If  .N^C  achieves  its  objective^  itivill  mean  that  agencies  serving 
the  blind  have  accepted  voluntary. self  regulation  and  self-imposed  quajity  control^. 

NAC  is  governed  by  4  28-member  board  of  directors  elected  for  staggered^Jj^s  by 
an  elected  membership  of  "civic  and  professional  leaders,  both  blind  anJ  sfehted." 
The  board  includes  tWo  voting  representatives  from  each  accredited  agency.  Non« 
profit  organizations  that  support  the  objectives  of  NAC  and  that  are  not  subject  to 
accreditation  may  become  non-voting  associate  members  (also  known  as  sponsors). 
At  present,  thereareHOvoting  members  and  10  non-voting.  ^  \ 

NAC*s  two  major  operating  bodies  are  a  commission  on  standards  and  a  comorissipn 
ion' accreditation.  The  commission  on  standards  is  responsible  for  undertaking  syste- 
matic reviews  of  existing  standards  and  for  developing  standards  in  areas  not  yet 
covered.  It  elicits  feedback  from  the  field  to  measure  the  usefulness  and  relevance  of 
the  standards  in  practice.  It  seeks  to  ensure  that  the  standards  reflect  the  needs  of  all 
blind  and  visually  handicapped  persons  and  that  they  provide  a  means  of  measuring 
outcomes  as  well  as  characteristics  of  services. 

^  The  commission  on  accreditation  is  responsible  for  assessing  the  extent  to  which 
agencies  and  schools  make  use  of  the  standards.  It  maintains  a  process  whereby  each 
applicant  organization  unciertakes  a.  rigorous  self-evaluation  based  on  the  applicable 
standards  and  the  organization's  stated  philosophy  and  program  objectives.  The  com- 
pleted study,  report  is  validated  by  a  team  of  qualified  evaluators  who  make  a  three- 
day  visit  to. the  agency  or  school.  The  commission  .thenF»decides  whether  or  not  the 
agency  6r  school  will  be  accredited. 

NAC  has  a  professional  suff  of  six.  This  staff  is  supplemented  by  review  teams 
drawn  from  a  raster  of  n^ore  than  800  men  and  women  selected  for  their  professional, 
technical,  ^and  administrative  expertise.  In  1973  the  agency  had  expenditures  of* 
$266,674.  4ncome,  which  amounted  to  $293,128  for  that  year,  comes  from  dues  of 
accredited  agencies  and  from  contributions  from  individuals,  organizations,  and  foun- 
dations. Fees  paid  by  accredited  agencies  are  expected  eventually  to  support  the  costs* 
of  aQcreditation.  Majbr.developme^ital  support  has  been  rec^ved  and  continues  to  be 
received  from  the  U.S.-  Department  of  Health,  Education  and  Welfare  and  from  the 
American  Foundation  for  the  Blind.  Federal  funds  for  the  initiation  and  develop- 
ment of  NAC  were  provided  through  demonstration  grants  from  the  Rehabilitation 
Services  Administration  of  HEW  to  "strengthen  services  for  the  visually  handicapped." 
It  wa^  HEWs  understanding  that  an  accrediting  agency  was  to  be  the  specific  method 
for  accomplishing  this  objective.  In  re^c;.ent  years,  the  amount  of  federal  funds  provided 
has  been  substantially  reduced,  riot  because  ofdisi^^faction  with  NAC  but  because 
of  shifting  prioritieiwithin'^Ff^W.        ^        .:<*^l^  r      ,  - 

In  an  effbrt  to  help  blind  persons  live  pftyuctjyejives,  society  has  made  a  sub- 
stantial investment  in  special  services,  devices,  and  other  forms  of  supfJort.  A  care- 
fully documented  and  generally  accepted  estimate  is  that  at  least  $500  nriijiion  is  Spent 
annually  on  support^  services,  and  devices  for  the  blind.  Federal  government  expendi- 
tures corpprise  approximately  half  of  this  amount.  Two  thirds  of  the  remainder 
comes  from  state  and  local  governments.  The  balance,  approximately  $83  million,  is 
obtained  from  private  giving. 

Unfortunately,  these  expenditures  often  fail  to  produce  the  desired  results.  Many 
blindjjeople  remain  dependent  and  unfulfilled  even  after  receiving  wliat  appear  to  be 
substantial  services.  They  experience  isolation,  rejection,  disi:riminat!on,  or.underem- 


snt.  The  efforts  of  specialized 


are  too  often  inadequate  and  ihef- 
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fective.    This  is  the  cunbenbus  of, both  bUnd  and  sighted  pers^nf  who  are  familiac 
\^»th , the  situation  nationwide.  ^  *  y\    '  Z^^."  _  r 

Concern  about  the  *elfcxtivcnebb  of  many  the  agencies  ser^f^^fj^intTpeople "htH , 
been  expressed  by  knowledgeable  leaders  tn  government  and  ?1^where.  When  the 
federal  government  provided  demonstration  grants  for  the  deyeloprpent  df  the  N^i- 
tionat  Accreditation  Council,  it  was  aware  that  it  had  been  providing  suf^pqTt  (either 
directly  or  indirectly  through  the  sUtes)  for  educational,  rehabiliutiort,  sheltered 
emplayment,  business  enterprises,  health,  and  other  services  but  had  been  unable 
to^onitor  accurately  the  effectiveness  of  these  program!  becaMse  there  was  no  recog- 
.  nized  criteria  or  methwd  for  makmg  such  as*5sments.  It  was  this  concern  that  pro- 
vided the  basis  for  the  demonstration  grants  to  NAC.  J£^^ 

.Although  various  attempts,  had  bee tl  mkde  to  develop- a  means  of  assessing  the 
quality  of  services  for  blind,  and  visually  handicapped  Americans,  the  problem  had 
-  defied  solution  for  many  years.  For.  example,  in  1954  the  American  Association  of 
Worke/s  for  the  Blind  (AAWB)  adopted  a  code  of  ethic^and  established. an  award  sys- 
.tem  for  agencies  that  adhered  to  the  provisions  of  the  coae.  What  the  pfan  lacked  was 
both  a  system  for  developing  and  mainUinihg  meaningful  performance  criteria  and 
a^structural  base  for  evaluating  an  agency  in  terms  of  the  code. 

'  The  1961  Ad  Hoc  Citizens  Committee  report,  discussed  in  Chapter  II,  voiced  the 
strong  conviction  that  the  public  "must  have  more  objective  information  about  agency 
purposes,  program  content,  administration^  physical  facilities,  board ^structure^nd 
function,  personnel,  financing. and, budgeting,  and  relations*  with  oiher  agencies  and  ^ 
the  community."  Later  in  1961  theUmertcan  Foundation  for  the  Blmc{  (AF&)  moved 
ahead  to  meet  this  challenge  as  It'  related  to^agenciies  serving  the  blind.  AFB  established 
an  ad  hoc  ♦advisor.y  committee  on  accreditation.  This  committee  made  a  searching 
.assessment  of  various  ways  in  which  the  agencies  and  servjces  available  to  the  blind 
and  visually  handicapped  might-be  helped  to  become  more  effective  and  efficient. 

The  committee  issued  its  report  in  April  1963.  It  recommended  the  appointment  of 
an  independent  commission  to  ^T)  formulate  standards  for  agency  administraUon  and 
service  programs  and  (2)  establi'sh  ahii^dependent  organization  to  administer  a  nation- 
wide system  of  voluntary  accreditation  based  on  theflandards. 

The  ad  ho<^  body  established  to  formulate  the  standards  wasihe  Cohnmlssion  on^ 
Standards  and  Accreditation  of  Services  for  the  Blind  (COMSTAC).  It  consisted  oT 
—22  members,  including  lay  leaders  and  persons  from  government  and  voluntary  serv-  _ 
ices.  The  members  were  drawn  from  all  parts  of  the  country  and  from  diverse  fields  - 
education,  law,  community  planning,  communication,  social  work,  rehabilitation,  ^ 
business,  and  labor.  Five  pf  the  commission  members  were  blind.  ^ 

With  encouragement  'and  support  from  the  AFB,  three  private  philanthropic  foun- 
•dations,  and  HEW,  COMSTAC  began  its  work.  The  first  order  of  business  was  to  de-^ 
velop  standards  of  performance  for  the  agencies  and  schools  serving  blind  and  visually 
handicapped '  persons.  This  is  a  group  pf  organizations  some  qf  which  operate  under 
governmenUl  auspicQs.and  are  entirely  supported  by  tax  funds  and  some  of  \Vhich  are 
under  volutitary  auspices  and  supported  by  contributions  from  the  general  public. 

COMSTAC  developed  and  codified  standards  for  both  admirwstration  and  service 
program*.  The  standards  cover  agency  function  and  structure,  financial  accounting 
and  service  repo^^ng,  personnel  administration  and  volunteer  service,  physical  facili- 
ties, public  relations  and  fund  raising,  educatioh,  library  services,  orientation  and^ 
mobility  services,  rehabilitatfon  centers,  sheltered  workshops,  social  services,  and 
vocational  services.  Standards  for  the  production  of  reading  materials  in  braille, 
large  type,  and  recorded  form  wer^  added  later.  The  standards  are  intended  to  set  a 
minimurn  level  of  performance  for  ail  agencies  and,*at  the  same  time,  to  challenge 
the  best  of  agencies  to  improve  their  services.  > 

The  original  standards  were  published  in  1966*in  The  COMSTAC  Report:  Standards 
for  Strengthened  Serv/oes,  now  a  major  reference  jn  the  field.  (The  Library  of  Con- 
gress published  both  braille  and j^ecorded  editions  and  continues  to  make  them  avail- 
able through  Its  associated  regional  libraries.)  Some  of  the  standards,  especially  those 
Dncerning  management,  have  been  adapted  by  other  groups  in  related  areas  of  health 
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and-'weffare  The  standartJs  have  also  been  reviewed  In  S0|^ral  languages  and  have  been 
used  by  those  seeking  tq  develop  similar  standards  In  manyxQujitrles  throughout  the 
world.  ^  '  "  JT''    '  ^ 

,  The  second  task  of  COMSTAC  was  to  propose  a  plarrfora  permanent,  inciepen- 
dent,  nonprofit  organization  tQ  helpagencies  and  schools  providing  specialized  seryices 
,  'J^rj^he  blind  to  utilize  the  standards  for  Improvement.  What  it  proposed  was  the  Na- 
tional Accreditation  Council. 
^    The  extensive  and  detailed  standards  used  by  NAC  in  its- accreditation  process  are 
/too  elaborate  for  inclusion  in  this  report.  The.  standards  are  based  primarily  on  existing 
knowledge  and  practice,  NAC's  commission  on  standards  revises  the  standards  In  light 
of  new  research  and  experience.  To  help  agencies  apply  the  standards,  three  self-studK 
--^nd -evaluation  guides  h^ve  been  developed. 

There  ij^only  one  levej  of  accreditation^ Organizations  that  fully  and  satisfac- 
torily meet  the  standards  are  accredited  for  five  years.  Others  receive  accreditation  for 
shorter  periods,  during  which  they  must  make  the  changes  required  •to  meet  faUy  all* 
staftdardsr  ;por^applicants  who  h^ve  too  many  deficiencies,  accreditation  is  deferred. 
About  50  percent  of  the  recently^ccqedited  orj^iijzations  hav£  been  given  less  than 
the  fulj  five-year  approval.  NAC  has  found  that  the  organizations  now^seeking  kccredi* 
tation,  unlike  earlier  applicants,  are  finding  it  m^asingly  difficQft  to  meet  th^stand- 
,  ards._  \ 

■  ff^l^^^       applicant, $150,  plus  purchase  of  ev^uatlon  materials 

'     ai1f3"feirnffursenient  of  out-of-pocket  travel  and  maintenance  expense?  of  the  on-site 
review  team.  On  approval  of  accreditation,  the  agency  must  pay  annual  dues  to  NAC 
equivalent  to  1  percent  of  its  annualoperating  expenditures.  In  1974,  the  minmium 
^  annual  dues  were  $50  and  the  maximum  $630. 

NAC  is  recognized  as  an  approved  accrediting  body  by  the  U.S.  Commissioner  of 
,  Education.  SuQh  recognition  is  critically  important  in  those*  cases  where  federal  funds 
.  for  purchase  of  ^rvlces  are  conditiohed  by  requirements  that  the  services  be  purchased 
only  ffom  organizations  that  rtieet  certain  standards.  The  federal  agency  usually  speci- 
fies that  the  accrediting  body  must  be  recognized  by  the  Office  of  Education. 

The  universe  to  which  the  NAC  accredit-ation  process  could  apply  is  estimated  to'^ 
be  400  agencies  and.schpols,  about  one  third  of  which  are  entirely  supported  by  tax 
.fiinds  and  not  subject  to  the  influence  of  general  public  conU-ibutions.  At  present,  55 
of  the  estimated  400  organizations  have  been  accredited.  The  distribution  of  these 
is  relatively  equal  between  ,tax-supported-and  voluntary  organizations.  Requests  for 
accreditation  appear  to  have  leveled  off.  In  the  first  nine  months  of  1974,  five  agencies 
*    and  schools  had  been  accredited.  ^  ^  . 

JMAC  seeks  to  determine  on  an  ongoing  basis  whether  agencies  are  making  the  im- 
provements recjuired  to  .qualify  for  accreditation  and  whether,  once  accredited,  they, 
continue  to  make  improvementyequired  to  retain  this  status.^  In  1972  NAC  under-' 
took  an  analysis  of  32  agencies  that  had  completed  self-studies  by  December  31, 
^''1^71^^covering  agency  function  and  structure,  personnel  administration  and  volun-  ' 
V'  teer  service,  and  social  services.  Together,  the  agencies  reported  63?^mprovements, 
-  \p^lanniJd,     in  progress.  About  1?  percent  of  the  ii?iprovements  were  elinfMnated  as 
not  relating  to  a  specific  standard;  the  remaining  88. percent  were  coded  for  further 
analysis.  Examination  of  the  kinds  of  improvements  reported  shows  that  by  far  the 
greatest  number  coufd  have  been  implemented  long  before  the  agency  undertook  its^ 
NAC'self-study  but  that  nothing  had  been  done  until  the  accreditation  process  stimu- 
,  lated  the  agency  to  take  action. 

The  annual  progress  reports  of  agencies  and  schools  provide  evidence  of  the  ef- 
fectiveness of  NAC  as  an  instrument  of  constructive  change.  However,  only  about  12 
percent  of  the  agencies  and  schools  for  which  NAC  was,  createcT  to  serve  have  re- 
sponded to  this  opportunity  to  assure  their  communities  that  a  needed  servicers 
^^^being  competently  rendered  and  that  public  funds  -  whether  conU-ibutions  or  taxes'- 

are  bemg  wisely  spent 
^     The  reasons  for  NAC's  limited  coverage  of  Jtslpid  are  probably  linked  to  the 
pbi^rate  and  time-consiuning  accreditation  process  which,  even  for  the  most  inter- 
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ested  agencies  and  schools,  must  carry  with  it  a  clearly  recognizable  benefit  in  order 
to  justify  the  investment  of  time  and  mopey^ Funding  sources  such  as  United  Ways 

♦  do  not  require  vdlunury  agencies  serving  the  Wind  to  have  NAC  accreditation.  An 
organization  ofuhe  blind,  the  National  Federation,  of  the  Blind,  has  vigorously  ob- 
jected to  NAC's  activities  as  being  "elitist."  And,  even  more  important  in  the  opinion 
of  the  NAC's  executive,  the  availability  of  federal  funds  for  reh^biliution  service^ 

\  -'{which  most  of  NAC's  potential  members  provide)  is  not  conditioned,  either  by  regu- 
lation or  legislation^  on  meeting  nationally  accepted  standards.  Such  requireri^ents  do 
exist  for  the  allocation  of  federal  funds  to  edi/cational  and  health-relate'd  institutions. 
While  HEW  was  instrumental  in  esUblishing  NAC  and  in  financing  its  development, 
It  has  not  taken  partem  the  all-imporunt  job  of  encouraging  widespread  apRlication 
of  the  standards  through  the  powerful  instrument  of  a  federal  requirement  that  pri- 
vate lylievel  oped  and  privately  administered  sundards  be  met. 

t  ^ 

-  VIII  •  .  . 

SELF-REGULATION  IN  PRIVAI\E  PHILANTHROPY  OTHER  THAN     .  , 
VOLWTARY  HEALTH  AND  WELFARE  ORGANIZATIONS 


This  chapter  is  concerned  with  self-regulatory  activities  in  philanthropic  areas  Pther 
than  the  voluntary  human  service  organizations  focused  on  in  earlier  chapters.  These 
are  the  grdnt-making  foiTndations  (family,  community,  and  corporate)  which  are 
^  exempt  from  taxation  because  they  exist  for  philanthropic  purposes;  voluntary  hos- 
Tcfitals  and  related  institutiorts,  which  have  a  long  history  of  dependence  on.p,u/)lic 
"     .^^^'Lnlributions,  innitutions  fof  higher  education  and, cultural  organizations,  which  are 
.T^"^  tax  exempt  if  they  are  nonprofit  organizations. 

For  each  of  these  groups  ortafx-exempt  institutions,  except  the  grant-making 
foundation,  encouraging  public  support  is  vital.  AVhen  there  is  a  product  aimed  at  a 
*        Jj^oad  segment  of  the  general  i^Oblic  -  as  with  universities  and  othej  educational 
^^"^     institutions,  museun^,  symphonies,  opera  companies,  and  hospitals  -  the  market- 
place IS  a  major  regulatory  factor.   Giving  or  withholding  patronage  of  the  service 
'         offered  is  the  public's- ultimate  tool  for  having  an  impact  on  the  performance  of  the 
♦  Jax-exempt  organization.  1f  few  avail  themselves  of  the  organization's  service,  an  effort 
vjli  be  made  to  improve  quality  and  enhance  appeal. 

/  For  the  grant-making  foundations,  there  is  no  publicly  marketed  product,  and  the 
'  ^gulatory  effect  of^ehe  marketplace  -  that  is,  demand  for  service  -  cannot  be  ad- 
vanced  by  tfie  foundations  as  evidence  of  public  Validation  of  their  worth.*Thi5,  of 
course,  has  been  a;  problem  to  foundations,  especially  when  their  justification  for  ux 
exemption  comes  under  scrutiny  by  Congress.  They  have  no  constituency  of  loyal 
contributors,  patrons,  patients,  students,  alumni  and  parents. 

All  of  the  above-listed  sectors  of  private  philanthropy  either  are  engaged  in  or  have 
considered  self-regulation.  Accreditation  of  the  institutions  that  comprise  their  con- 
stituencies IS  tha^jsual  device.  The  prinpary  motivation  tor  accreditation  is  the  pro- 
motion of  sundards  that  will  result  in  better  performance.  The  principal  beneficiary 
of  accreditation,  is*  intended  to  be  the  user  of  the  service  -  the  student,  the  faculty 
member,  the  patient,  the  various  technitally  qualified  en:ip[oyees  and  the  agencies 
expending  lax  furlds  conditioned  on  specific  accreditation  o^he  institution.  Accredi- 
tation is  also  the  only  form  of  self-regulation  that  serves  a  guide  for  the  philan- 
'  thropic  giver.  Except  in  a  few  selected  situations,  contributor  services  such  as  the 
National  Information.Bureau,  Council  of  Better  Business  Bureaus,  and  the  Advertising 
Council  do  not  provide  evaluations^orindividuaL  educational  institutions,  museums, 
or  hospitals'.  J  '  . ' 

No  one  is* quite  sure  to  what  extent  accredited ^sutus  is  a  factor  in  philanthropic 
support,  but  it  is  the  one  self-regOlatory^tool  that* can  be  cited  as  evidence  of  merit 
Q    or  philanthropic  giving  and  for  tax  exemption, 
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Since  the  early  1960s,  representatives  of  foundati9n  associations,  individual  founda- 
tions, aod  government  have  consistently  agreed  not  only  on  the  need  for  performance 
standards  for  foundations  but  generally  on  what  these  standards  should  be.  Various 
committees  representing  the  Council  on  Foundations,  the  Foundation  Center,  and  the 
National  Qouncil  on  Philanthropy  have  formulated  proposed  standards  and  have  pro- 
posed plans  for  their  application,  either  through  voluntary  adoption  by  individual 
foundations  as  a  code  of  practice  or  through  an  accreditation  process  o|9terated  by 
the  foundation^.  In  each  instance,  the  reports  of  these  committees  have  been  vigorous- 
ly deb3tetl"cimong  foundation  leaders^  While  everyone  has  favored  having  standards, 
there  has^rbeen  no  general  agreerrient  on  the  degree  of  specificity  of  the  standards 
needed  and  for  what  foundations  or  on  how  standard-setting  is  to  be  accomplished 
and  made  meaningful.  •  j        ,  .     „  ^ 

The  1969  Tax  Reform  Act  codified  some  of  the  standards  that  had  been  discussed 
in  the  field  and  through  federal  tax  legislation  brought  about  the  first  broad  applica- 
tion of  standards  to  the  category  of  exempt  organizations  that  it  defined  as  "private 
foundations.*'  In  addition  to  setting  some  requirements  that  were  considered  unsatis- 
factory by  foundations  (including  a  4  percent  excise  tax  on  net  investment  income 
and  an  innmense  amount  of  technical  regulatory  detail),  the  Tax  Reform  Act  rules  out 
financjal^^lf-dealrng  by  foundation  trustees  and^ officers  and  requires  fiublic  account^ 
ing  and  a  iubstantial  current  pay-out  to  charities^ 

In  the  years  since  ^enactment  of  the  1969  Act  fhe  subject  of  self-regulation  through 
adoption  and  implementation  of>sUndards  has  been  pursued  intermittently,  with  pro- 
ponents arguing  that  the  regulatory  effect  of  the  1969  Act  provides  only  the  necessary 
underpinning  for  broader  standards  of  performance  and  with  opponents  arguing  that 
the  1969  Apt^provide^  all  the  regulation  that  is  needed.  (Thehistory  of  self-regulation 
in  the  foundation  field  is  summarized  in  Kiohard  Fitzgerald's  article,  "Foundation 
Standafdsahd  Accrediting,"  in  the  January  1972  issue  of  NonPtofit  Report,)  > 

The  Council  on  Foundations,  the  organization  to  which  many  of  the  mosp  influen- 
tial foundations^  brfhg,  .has  particii^ated  in  most  of  the  discussions  about  standards. 
The  Qouncits  board  has  decided  that  because  of  the  diversity  of  organizations  in  the 
fields-  ranging  Jrom  The  Ford  Foundation  to  numerous  corporate  foundations  and  to 
relatively  small  famtly  foundations  -  it  would  be  almost  impojssible  to  formulate 
suitable  accrediting  standards  that  could  be  practicably  applied  to  a  constituency  that 
at  present  jis  composed  of  28,000  Organizations  (the  number  of  organizations  defined 
by  the  Internal  Revenue  Service  as  private  foundations). 

Accordingly,  in  January  1973,  the  board  of  director? of  the  Council  on  Founda- 
tions issued  a  poJjcy  statement  which  sets  forth  "general  principles  and  guidelines** 
that  -the  board  hopes  *^may-be  useful  tfbth  to  persons  responsible  for  foundations 
and  other^'  concerned  about  them."  Jn  the  opinion  of  the  council,  issuance  of  these 
principles  js  perhaps  the'rxiost  that  can  be  done  under  present  circumstances. 

1.  Bas/c^  Rationale,  The  grant-makingNfoundation  as  an  Institution  is  a  mearti 
whereby  qongovernmeo^  initiatives  and  resources  can  be  tommitted  to  the  service 
of  the  public  welfare  over  time.  The  foundation  is  t{ius  an  element  jn^ the  creative 
pluralism  of  America  and  is  in  partnership  with  all  those  engaged  in  th'^e  afleviatwn  of 
.the  many  human  needs  felt  within  our  society  and  the  world  at  large. 

Foundations  have,  of  course,  no  magic  keys.  But  overall,  in  the  many  diverse 
efforts  they  support  to  heal  and  uplift  iM  human  condition,  and  where  possible  to 
get  to  the  roots  of  its  persistent  ills,  the  contributions  of  the  foundations  to  humaji 
welfare  ar®  enormous.  When  at  their  proper  tasks,  they  reflect  the  humaneness  of 
America  at  its  best,  as  expressions  and  instruments  of  the  outgoing  concern  for  one's 
fellow  nian  which  is  so  deep  in  our  heritage  and  is  still  so  mufh  a  part  of  th^  nation's 
bestho|)e.  '     .  - 
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2.  Diversity.  Grant-malung^&ndatioris  differ  greatly  in  ongin,  size,  purpose,  or- 
ganization and  mude  of  upcratiun.  In  this  diversity  they  correspond  to  the  multiplicity 
of  society's  bona  fide  charitable  needs,  and  because  of  it,  satisfactory  generalizations 
about  foundations' are  difficult.  Within  their  general  philanthropic  mandate,  it  is  fitting 
thatiome'foundanpns  should  be  concerned  particularly  with  the  search  for  fresh  solu- 

4ioas  and  Innovative  lines  of  development  while  others  center  more  on  the  support 
nd  strengthening  of  easting  institutioris  of  proven  worth,  that  some  should  favor  pro- 
gressive social  causes  and  others  more  conservative  ones,  that  some  should  focus  on 
local  or  regional  needs  while  others  seek  to  extend  their  scope  of  effective  concern 
to  human  welfare  the  world  aruundMTT these  respects  no  orthodoxy  can  properly  be 
prescribed  for  foundations  though  partisan^of  various  limited  interests  keep  trying  to 
do  so.  The  one  common  requirement  is  an%sential  public  spiritedness.  While  perhaps 
an  awkward  referent  in  a  cynical  age,  a  commitment  to,the  service  of  ot|;ers  must 
nevertheless  be  the  basic  guiding  principle  for  all  who  direct  or  manage  foundations. 

3.  GOyernmental  Supervision  and  the  Tax  Reform  AcL  The  capacity  of  founda- 
tions to  contribute  to  the  public  we^are  under  nongovernmental  management  is  the 

-  basic  justification  of  the  privileges  gi/nted  to  them  by  both  the  Federal  government 
and  the  states  -  the  most  important  of  whictj  is  the  tax  exemption  they  enjoy.  For 
the  same  reason,  foundation  trustees, are  allowed  broad  latitude  as  to  how  they  per* 
'  ceive  the  public  good  and  what  elements  of  it  they  .wish  especially  to  address  them- 
selves tu. .  .  .  D^^ite  the  'overkill'  contained  in  .  .  .  the  Tax  Reform  Act ...  the  acl's 
forceful  reminders  that  foundations  exist  for  the  public  benefit  and  must  be  so  di- 
rected have  to  be  recognized  as  necessary  and  for  the  good.  The  same  applies  to  state 
regulations  affecting  foundations  where  these  have  been  instituted. 

4.  Management.  Once  a  foundation  is  established  and  given  tax  exemption,  neither 
the  donors  nor  trustees  nor  staff  own  it.  All  such  parties  may,,  and  should  have  criti- 
cally important  roles  to  play  in  how  a  Ijjundation  defines  its  interests,  selects  its  targets 
and  conducts  its 'activities.  The  essential  requirement  is  that  both  trustees  and  em- 
ploybes  recognize  their  involvement  in  and  responsibility  for  ^  public  trust^in  relation 
to  which  self-aggranduement  and  self-dealing  can  have  no  proper  place. 

The  degree  to  which  foundation  boards  or  staffs  should  be  diversified  in  mem- 
bership to  insure  independent  views  and  broad  representation  Of  the  public  preserHs 
difficult  questions.  *rhe  differeocesln  size  and  scope  amOng  foundations  exclude  pat 
answers.  Many  foundations  af^being  guided  with  marked  sensitivity^  and  concern 
by  a  donor  assisted  tjniy  by  several  friends  of  associates  serving  as  fellow  trustees.  Yet, 
generally,  diversified  boards  and  staffs  wiN  tend  to  insure -the  sensitivity  of  founda- 
tions  to  the  needs  of -segments  of  the  society' who  have  too  often  been  denied  adequate 
voice  and  represenUtion.  Persons  from  mmority  groups  and  women,  moreover,  often 
have  important  perceptions  to  brmg  to  bear  on  foundation  activities.  Their  inclusion 
in  positions  of  influence  within  the  foundation  field  is  highly  desirable. 

^    -       Whether  a  professional  staff  is  required  by  a  'foundation  depends  on  the  nature 
of  the  foundation,  its  program,  and  the  time  and  attention  which  trustees  can  bring  ^ 
to  the  work.  Jhe  most  i/nporUnt  thing  is  the  quality  of  the  work  -  'including  its 
.sensitivity  and  its  realism  -  not  whether  it  is  done  by  trustees,  professional^aff  or 
consultants. 

5.  Evaluation  and  Program  Reviev,.  No  foundation,  howevei^arge  or  srpall,  should 
.be  complacent  about  the  wisdom  and  efficacy  of  its  giving  progranrV.  Each  should  be 
constantly  concerned  to  see  how  it  can  improve  its  performance  and  make  limited 
resources  meet  as  effectively  as  possible  needs  that  generally  far  outstrip  available 

*  funding.  Periodic,  systema^tic  revidyy  and  evaluation  of  program  can  lead  to  improved 
performance  by  the  small,  trustee-managed  foundation  as  well  as  the  foundation  which^^ 
employs  staff  and  disburses  substantial  funds.  The  use  of  ou^ide  consultants  or  revieW  ^ 

Q    nels  will  often  add  to  the  validity  andtTsefulnessof  the  evaluation. 
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Disclosure,  Out  of  the  liublic  trust  vested  irt  fourrflations  grows  the  need  to 
ept  the  principle  of  full  disclosure  and  readiness  to.  share  with  concerned  persons, 

*  as  welt  as  with  public  officials,  information  abftitf  objectives  and  activities.  Too  <  ' 
foundations  have  proved  inaccessible^and  their  decision-jnaklng  pfta^^sses  cloaked  i 
secrecy.  Federal  and  in  some  cases  state  legislation  now  require  at  le^Sc 
closure,  but  positive  steps  taken  volun^rily  to  minimize  secrettvehess  can  I 
the  CQncern  pf  the  foundations  to  serve^flie  publfc  with  sensitivity  and  good  faith. 

A  concern  for  informing  the  public  of^what  its  objectives  and  activities  are  - 
even  wheh  very  modest  -  car\  also  often  help  a  foundation's  rpanagers  gain  useful 
advice  and  criticism  relating  to  areas  of  particular  interest  to  them.^lt  also  can  fore* 
^  stall  inappropriate  applicants  and  the  irritation  of  exaggerated  expectations  let  down.. 

7.  Cooperation,  More  cooperative  activity  among  foundations  can  be  beneficial 
both  to  them  and  to  potential  recipients  of  foundation  support.  Small  foundations 
can  often  increase- their  effectiveness  by  pooling  resources  to  empjoy  expert  advice 
or  to  hire  a  staff  which  none  of  them  could  afford. alone.  Community  foundations 
and  the  larger  private  foundations  can  often  assist  smaller  foundations  by  sharing 
Information  and^experience.  ^  >  ,  . 

It  is  the  policy  of  the  Council  on  Foundations  to  encourage  and  extend  such 
cooperative  possibilities  ^within  foundation, field.  At  the  same  time  the  Council 
seeks  to  serve  as  a  center  for  usefulmformation  and  guidance  for  grant-making  founda- 
tions of  all  shapes  and  sizes. 

^  8.  Operating  Relations  with  Government.  The  law  rules  out  partisan  political 
activities  and,  with  tinnited' exceptions  provided  by  Congress  in  1969,  action  to  j^n* 
fluence  legislation.  Foundations  are  not  barred  from  sponsoring  the  study  and  dis- 
cussion of  public  issues  e^en*  when  such  issues  are  taken  up  by  Congress  and  gjher 
-legisJative  liqdies.  Ar^d  foundaticufi5  are  fully  entitled  to  .inform  members  of  the  Con- 
gress, as  well'as  other  agencies  of  government  ^nd  the  general  public,  of  their  activi- 
ties.     *'  ^ ' '       -  ^  *  ^  ;      '  ;.\ 

\  Moreover,  foundations  are  entitled  under  .the  law  to  interact  with  e;^6cutive 
agencies  at  Federal,  state  and  local  levels.  Not  only  may  they  work  in  parti^ership 
with  government  agencies,  they  can  promote  objective  evaluation  and  monitoring 
of  government  programs,*  and  can  fund  competitive  programs  in  fields  of  interest! 
.  Jo  both  government  agencies  and  private  philanthropy.  ' 

Of  the  28,000  organizations  to  which  these  principles  might  be  applie^^  71^f4 
5^  currently  members  of  the  Council  oh  Foundations.  The  council's  profesSKyrf^rf^Hff 
'  encourages  the  membe/ship  to' operate  in  accordance  with  the  standards  that  are 
embodied  in  the  1969  Tax  Reform  Act  and  in  the  council's  **General  Principles"  '. 
1istc*d  above.  / 

These  principles  are  not  specific  conditions  of  membersh^iftm  tne^oSncil.  How- 
ever, the  cbunciF staff  reviews  the  Forrn  990  that  members  and  applicai^^s  file  annually  ^ 
with  the  Internal  Revenue  Service  to  evaluate  the  organization's  conformity  with  the 
principles.  Applicant  foundations  are  helped  to  meet  the  staflda]rds  and  present  mem* 
bers  are  also  hefped  if  review  of  their  Form^990  indjj^t^^^^tfouble  in^compliance 
'  with  federal  regulatory  requirements.        *  •  rp^^       *  i 

Since  the  councirs  membership  accounts  for  less  than  3  percent  of  the  total  poten:^ 

•  tial  ^nembership  jmafketi(even  though  this  3  percent  atdministers  over  6$  percent  of 
all  estimated  foundatioi^  assets  \r>  the  United  States),  the  regulatory  effect  of  the 
councirs  prfnciples  is  limited.  Aside  from  th'e  council  there  are  no  oth^r,  standard- 


\ 
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The  Joint  Commission  on  Accreditation  of  Hospitals. ^ivAH^  was  incorporated^as 
a  nonpro/it  organization  in  1^951  to  encourage  the/volunt^fV  attainment  of  uniformly 
high  standards  of  institutional  care,  it  was  spojisored  by  four  major  hospital  and 
medical  organizations.  Am^erican  College  of  Phv^^s^  American  College  of  Surgeons, 
American  Hospital  Assocration,  land,  ArT\erica^^&{cdl  Associatton.  Representatives 
of  these  organizations  comprise  the  joint  commls^on,  which  is  the  governipg^ody  of 
JCAH.  A  large  majority  ofjhe  commissioners  are,  physicians.  The  fouf^spdnsoring 
organizations  contribute  to  JCAH's  fmlncial  support,  although  the^^arrjizfunt  provided 
has  decreased  in  proportiorv^o  total  costs  as  the  commission's  programs  have  broad- 
ened and  its  income  from  other  sources  has  expanded.  In  1974  the  four  sponsors  pro- 
vided about  3  percent  of  financial  support.  The  organization's  operating  budget  for 
that  year  was  $6,550,000,  the  bulk  of  which  came  from  accreditation  fees  paid  by 
participating  hospit^ils.    ;  . 

A  systematic  program'  for  hospital  accreditation  was  first  implemented  in  1918 
when  the  American  College'^f  Surgeons  (ACS)  created  its  Hospital  Standardization 
Program.  The  need  for  such  a  program  arose  from  the  lack  of  adequate  information 
in  hospital  medtcal  records  for  evaluating  surgeons  for  admission  to  the  American 
College,  of  Surgepns.  At  that.time,  the  average  hospital  lacked  adequate  laboratory. 
X-ray,  and  other  servicesjor  rnaking  a  proper  pre-operative  study  of  surgical  patients; 
hospital  medical  ^taffs  were  not  organized,  and  professional  work  generally  lacked 
proper  supervision. ^tnahe  interest  of  the  public  as  well  as  its  own  organization,  ACS 
developed  the  Hospital  Standardization  Program.  The  program  was  inaugurated  long 
before  state  governments  established  state  licensing  laws  or  regulations  to  ensure 
quality  control.  y  ^ 

Although  the.  first  standafids  were  general  and  represented  only  the  minipium  of 
essential  requirements,  a  considerable  /lumber  of  hospitals  voluntarily  requested  a 
survey.  The  ,number  of.  accredited  hospitals  grew  from  89  during  the  first  year  of 
operation  (19187  to,^^30i  S^er  Ralf  of  the  hospitals  in  the  United  States,  in  1951. 
During  that  period,^the  standar*ds  were  continually  revised  to  keep  in  step  with  the 
increasing  complex'ity/^nd  sophistication  of  hospital  or^nization. 

However,,,  the  Kospital  Standardization  Program  placed  a  serious  financial  burden 
on  the  College  of  Surgeor^.  In  order  to  reduce  this  birden  and  to  achieve ^i)roader 
support,  ihe  joint  commis?io/i  was  created. 

JCAH's  ^ccredttation  programs  now  include  hospitals,  long-term  care  facilities 
(nursing  hopfies  and  homes  for  the  aged),  psychiatric  facilities  (public  and  private 
psychiatric  hospitals,  .eomrrjunity  mental  health  cefiters,  psychiatric  outpatient 
clinics,  children's  psychiatric  facilities,  and  partial  hospitalization  programs),  and 
facilities  and  agencies  providing  services  to  mentally  retarded  and  other  developmen- 
tally  disabled  persons.  Each  accreditation  program  is  developed  and  operated  by  a 
separate  council,  comprisecJ  of  nationally  recognized  medical,  health^related,  and 
consumer  organizations  concerned  with^the  particular  aspect  of  health  care  covered 
by  tht  council,  under  the  general  directio'n  of  the  joint  commission. 

Most  of  the  ini^tutions  for  which  JCAH  formulates  standards  are  rSupbprte 
principally  by  constTmers,  either  directly  or  indirectly  from  pre-paid  or  otner  in- 
surance programs  and  from  tax  funds.  Construction  costs  are  provided  largely  from, 
public  (tax)  funds.  Phifanthropy  is,  however,  a  significant  support  sourc^.i|i.I^73; 
philanthropy  provided  $1.26  billion  of  total  expenditures  for  personal^^^j^'^^r 
md  $730  mijiion  of  hospital  construction  expenditures.  In  addition,^^^^3stariiral 
'  D^rt  of  the^^itional  $835  million  in  philanthropic  contributions  tQ.fi|^tn  agencies 
in  1973  was  probably  spent  in  support  of  facilities  within  the  S(p>e  6f  JCAH's  ac- 
"  iitatioa^ctivities.  Private  philanthropy,  therefore,  has  a  sizab^^t^^^ke  in  this  self- 
^egul  atjj^lpf  oara  m .  ^.-^ 
^C/W^j^ently  studying  the  requirements  of  an  organizational  structure 'that 
''oul^g^^^^able  the  experience  and  the  capability  of  the  j§irtt  commission  to 
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voluntary  accreditatroh  programs  in  other  segments  of  the  health-related  services  field. 
|n  viQw  of  the  sl^adify  widening  field  of  new  and  expanding  .types  of  health  services 
^d  facilities,  tfie/possibilities  for  expansion  of  JCAH's  programs  are-tonsiderable  If 
ijch  an  orgamzatib/urstructure  can  be  formulated.  /  , 

If  numerical*  indasuF'es  are  a  benchmark,  standard-setting  through  a  voluntary 
accreditatlori^process  has  been  successful  in  the  hospital  field.  At  present  73  percent^ 
^  (5,5001  of  the  Hospitals  in  the  United  States  are  accredited  byJCAH.  Only  5  percent 
\  Il,500)  of  thfe^Jo^ng-term  care  facilities  have^  sought  accreditation,  but  this  is  a  much 
(jjoN  recent  progCalm  in  a  field  where  there  are  many  more  and  much  smaller  facilities: 
Originally,  hospitals  were  principally  motivated  to  seek  accreditation  because  of  the 
interests 'and  orientation  of  tHfeir  professional  staffs  towards  accreditation  as  a  device 
for  attaining  and  maintaining  quality.  Since  health  professionals  are 'the  essential  in- 
,    gredient  in  the  functioning  of  a  hospital,  there  was  powerful  impetus  to  participate 
in  ?  pftjgram  sponsored  by  the  leading  national  prbfessional  organizations  in  the  field.^ 
The  program's  success,  however,  is  owed  not  only  to  its  initiation  and  subsequent 
•   acceptance  by  the  health  professions:  The  courts  have  frequently  recognized  JCAH. 
standards;  JCAH,  accreditation  is  required  for  eligibility  for  the  federal  government's 
Hill-Burton  c<^nstruction  funds;  membership  iq  certain  professional  organizations  is 
contingent  upon  accreditation;  and  Blue  Cross-Blue  Shield  plans  frequently. include 
accreditation  in  their  requirements.  New  hospitals  alsq  seek  this  recognition/ and  it 
is  considered  an  asset  in  building-fund  drives.  •      *         -  • 

In  1965,  with  the  passage  of  tlje  Medicare  Act  (P.L.  89-97),  JCAH  was  cast  into 
'    an  entirely  new  role  as  ^  quasi-public  licensing  body.  Under  the^ provisions  of  the  law, 
In  order  to  qualify  for  medical  payments  the  hospital  must  meet 'such  requirements 
a^  the  Secretary  of  Health,  Education^nd  Welfare  finds  necessary,  except  that  such 
requirements  may  nbt  be  higher  than  those  of  JCAH.  Any  ]CAH-accredited  hospital 
with  an  acceptable  utilization  review  plan  is  deemed  eligible  to  be  reimbursed  from 
federal  Medicare  fuji^The  growth  of  accreditation  among  hospitals  was  tremendous- 
ly accelerated  by  thispi-ovision  of  the  law.  The  much  slower  growth  of  accreditation 
of  long-term  facilities  can  be  attributed  in  large  p^rt  to  the  fact  that  certification  for 
Medicare  reimbursement  of  these  organizations  was  not' made  contingent  on  jCAH  ^ 
accreditation.  A  1972  amendment  to  the  Social  Security  Act  authorized  the  HEW 
Secretary  to  carry  out  validation  surveys  of  JCAH-accredited  hospitals  participating 
in  Medicare,  and  this  is  being  done  t)y  the  department  through  an  annual  sampling.  ,^ 
Thus,  the  Tdderal  government  is  now  formally  and  regqlarly  monitoring  a  voluntary  * 
-    accreditation  process. 

The  hospital  standards  originally  developed  by  JCAH  were  concerned,  under- 
standably, with  basic  physical  equipment  maintenance  of  records  ^nd  fundamental 
operating  procedures.  Eventually,  these  basics  of  hospital  administration  improvjed 
(^and  state  licensing  laws  enforcing  minimum  standards  of  health  and  safety  were 
enacted.  Revised  standards  ^or  hospitals  were  adoptTd  in  197T;  the' standards  for  the 
other  three  types  of  facilities  covered  by  jCAH  reflect  the  same  thrust  as  the  new 
hospital  standards.  While  continuing  a  concern  for  physical  plant,  the  emphasis  now 
Is  on  standards  that  will  result  in  improved  staff  performance  and  "quality  of  care> 
^  The  standards  do  not  directly  address  th^  topic  of  quality  of  medical  care  but  do  in- 
7  elude  requirements  for  a  patient-care  audit  by  the  medical  staff.  The  first  edition  of 
the  1974  guidelines  issued  by  HEW  for  the  new  Professional  StandvdsReview  Organi- 
zations state  that  where  such  an  organizatioa  delegates  the  medicl^are  evaluation 
J   study  requirements  to  a  hospital,  jCAH's  medical  audit  procedures,  if  used  by  the< 
I    hospital,  are  satisfactory  fulfillment  of  the  PSRO  requirement.  .  M 
!      jCAH  accreditation  is  for  a  period  of  two  years  and  is  based  on  a  self^study  report 
followey  by  an  on-site  visit  from  a  JCAH  team.  Cost  of  accreditationis  $250  per  day 
While  the  on-site  study  is  being  conducted.  For  hospiuls,  this  av^ages  three  days; 
for  facilities  serving  the  menUlly  retarded,  15  days  may  be  required  because  of  the 
case-by-case  approach  that  is  used  for  these  agencies  ^nd  institutions.  A  review  by  the 
institution  1s  required  annuallV  in  the  interim  between  accreditation  studies.  ' 
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The  Joint  "Commissjon's  standards  and  operations  have  been  the  subjett  of  contro- 
versy, especially  with  respect  to  hospitals  and  especially  since  it  became  highly  visible 
through  its  role  of  potential  influence  on  the  spending  of  major  public  funds  through 
the  Medicare  program.  The  standards  have  been  alleged  by  some  to  be  too  low  and 

Jheir  enforcement  too  lax,  due  to  the  provider-dominated  nature  of  the  JCAH  organi-' 
zation.  Consumer  groups,  especially  representatives  of  minorities  and  the  poor,  have 
claimed  that  JCAH,  a  private  organization,  has  contributed  to  the  perpetuation  of  In- 
ferior hospital  care.  From  time  to  time.  Members  of  Congress  have  proposed  legislation 
that  would,  in  effect,  either  replace  the  JCAH  rolf  in  the  expenditure  of  federal  funds© 
ol"  incorporate  its  activities  Into  a  federal  system. 

In  response,  JCAH  has  claimed  that  i*is  accountable  to  the  public  through  the  vol- 
unteer trustees  who  govern  the  facilities  it  accredits.  It  has  broadened  its  stand^ds  to 
include  a  statement  about  patient  welfare  and  patients'  interests  and  has  established  a 
Consumer  Advisory  Committee.  But  the  joint  commission  continues,  for  the  present 
at  least,  as  a  provider-dominated  accreditation  mechanism  because  It  believes  that  the. 
providers  are  better  informed  about  artd  more  consistently  interested  in  the  complexi- 
ties of  the^^ standard-setting  role.  Furthermore^  JCAH  is  an  expression»of  the  basic- 
philosophy  of  self-regulation  which  assume?that  self-interest  is  not  so  all-cgnsuming^ 
that  the  vested  Interests  can  do  nothing  for  the  benefit  of  the  consumer. 

There  have  be'en  no  studies  to  measure  the  qualitative  results  of  JCAH  accreditation 
in  terms  of  patient  care,  the  Improvement  of  which  is  the  ultimate  objective  of  the 
program.  {The  newly  initiated  federal  sampling  procedure  under  Medicare  focuses  on  ^ 
the  effect  of  standards  on  hospital  processes  rather  than  on  outcome  In  patient  care,^ 
according  to  JCAH.)  It^^as  to  be  assumed,  however,  that  the  application  of  standarcjs 
has  been  sufficiently  beneficial  to  warrant  the  time,  effort,  and  expense  of  Implemen-^ 
ting  the  program.  This  is  to  say  nothing  of  the  public  confidence  that  Is  generated  when- 
it  is  known  that  facilities  have  met  the  standards  of  a  recognized  professional  body. 

JCAH  performs  its  accreditation  function  in  an  area  where  philanthropic  support, - 
though  substantial,  is  small  relative  to  pubiic  support.  The  future,  of  self-regulatiort- 
for  all  philanthropic  activities  directly  affecting  the  public  good  may  be  found  in 
JCAH's  history  and  in  what  happens  to  this  program  of  private  standard-setting  over- 
the- next  few  years  wHile  national  health  insur:ance  is  formulatedj^'enacted  Into  law, 

'  and  regulations  issued. 

Self-Regulation  In  Higher  Education  ,  *  [ 

Despite  the  steadily  increasing  support  that  private  philanthropy  has  given  to  higher^ 
education  (eUlmated  to  i?^  about  $2.25  billjon  In  1972-73),  self-regulation  for  public^ 
accountability  of  philanthropic  funds  has  not  been  a  subject  of  primary  concern  with- 
in this  field.  The  national  organizations  that  exist  to  encourage  philanthropic  support 
of  colleges,  universities,  and  professional  schools  such  as  the  Council  for  FlnanciahAid^ 
tb  Education,  the  National  Association  of  Independent  Schools,  the  Independent  Col-*^ 
lege  Funds  of  America,  and  the  United  Negro  College  Fund  have  not  developed  stand-f 
ards  by  which  donors  can  evaluate  the  institutions  for  which  philanthropic  support  is 
being  soficited.  As  in- the  case  of  the  Council  on  Financial  Aid  to  Education,  the  giver 
^is^rged  to  "give  to  the  college  of  your  choice/'  There  Is  an  almost  tacit  assumption^ 
^"'"^''Ihat  any  of  the  institutions  of  higher  education  for  which  these  groups  are  raising: 
funds  merits  support.        '         -  ;  - 

A  probable  explanation  for  the  absence  of  such  guidelines  is  the  presence  of  the 
marketplace  factor  mentione(i^earlier.  Colleges  and  universities  attract  students  and 
distinguished  faculty  on  the  b^is  of  quality  of  ^ucatlon  offered.  The  size  and  quality 
of  a  student  body  (in  relation  to  the  institution's  objectives),  successful  and  satisfied 
alumni  and  a  respected  faculty  are  tangible  benchmarks  for  the  philanthropic  giver. 
Underlying  these  considerations  is  the  general  awareness  In  the  United  States  of# 
Q    le  existence  of  the  accreditation  process  in  education  and  the  likely  assumption  of 
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most  givers  that  accreditation  of  educational  institutions  is  a  more  substantive  self- 
*  regulatory  process  than  is  actually  the  case.  The  purposes  of  accreditation  In  higher 
education  <^  it  functir)ns  in  this  country  are  only  incidentally  for  public  accountability 
of  the  use  of  philanthropic  funds.  ' 

Nongovernmental  accreditation  has  come  to  be  the  principal  means  of  maintaining 
ac<ldemic  excellence  in  post-secondary  education  In  this  country.  The  nongovern- 
mental agfencies  are  considered  by  the  public  as  the  most  reliable  determiners  of 
qualhjcjn  post-secondary  education,  even  ihough  many  of  the  50  states  also  have 
agencies  that  are  responsible  for  accreditation,  approval,  or  registry  of  institutions  or 
curricula.  In  nearly  all  foreign  countries  thpse  functions  are  performed  by  goverivnent 
ministries. 

There  are  two  types  of  accreditation  practfced  by  nongovernmental  agencies  in  the 
U.S..  ,  5  « 

Institutional  accreditation  is  concerned  with  the  quality  of  the  total  Institution. 
The  best  known  example  of  institutional  accreditation  is  that  conducted  by  the 
six  regio/ial  associations  of  colleges,  universities,  and  schools.  Control  and  re- 
sponsibility for  this  type  of  accreditation  rests  with  associations  of  accredited 
institutions  located  in  the  six  regions  of  the  country!  They,  in  turn,  are  joined 
together  in  .the  Federation  of  Regional  Accrediting  ComRiissions  of  Higher 
Education. 

Specialized  accreditation  is  concerned  with  a  particular  field  of  study.  It  is  con- 
ducted on  a  national  basis  in  fields  such  as  architecture*,  dentistry,  engineering,  * 
medicine,  optometry  and  physical  therapy.  Control  and  responsibility  for 
specialized  accreditation  are  "varied,  but  primarily  involve  professional  associa- 
tions and  associations  of  professional  schools. 

Accrediting  agencies  have  legitimacy  conferred  upon  them  through  recognition  by 
the  National  Commission  on  Accrediting  (now  the  Council  on  Post-Secpndary  Accredi- 
tation) and/or  the  U.S.  Commissioner  of  Education  in  the  Department  of  Health,  Edu- 
cation and  Welfare,  both  of  whom  annually  publish  lists  of  recognized  accrediting 
agencies.  The  criteria  used  by  the  NCA  and  the  Commissioner  of  Education  are  vir- 
tually identical,  though  the  purposes  of  recognition  are  different./rhe  Commissioner 
of  Education  has  since  1952  been  required  by  law  ro-publish  a  list  of  accrediting 
agencies  that  ir>his  determmation  are  reliable  authorities  on  the  quality  of  education 
or  training  offered  by  educational  institutions  or  programs.  The  statutory  purpose  of 
his  role  is  directly  related  to  theestablishment  of  eligibility  for  federal  funding. 

•The  National  Commission  on  Accrediting  was  organized  in  19^9  by  representatives 
of  institutions  of  higher  education  to  control  and  coord^n^te  accreditation  in  higher 
education.  The  commission  relies  on  the  regional  comfnissions'of  higher  education 
for  institution-wide  accreditation  and  recognizes  other  agencies  to  grant  specialized 
'  accreditation.  Its  list^of  accrediting  agencies  serves  primarily  as  a  guide  to  its  member 
institutions.  ^' 

As  noted  earlier  in  this  report,  accrediting  organizations  can  and  do  function  with- 
out aOthorization  from  either  the  NCA  or  the  U.S.  Commissioner  of  Education.  For 
example, 'the  National  Information  Bureau,  in  its  program  for  a4vising  would-be 
contributors,  uses  the  term  "accFfditation**  for  those  organizations  that  meet  its 
standards.  Both  the  National  Society  of  Fund  Raisers  and  the  National  Association 
for  Hospital  Defvelopment  have  launclied  programs  "accrediting*'  individuals,  al- 
though both  the  NCA  and  Commissioner  of  Education  use  the  term  in  reference  to 
institutions  or  agencies  and  not  to  individuals.  % 

In  view  of  the  fact  that  the  elaborate  system  of.  accreditation  in  higher  education 
serves  as  the  only  self-regulation  process  for  this  field  of  philanthropy,  it  is  interesting 
to  note  the  following  observation  made  several  years  ago  by  an  authority  onaccredi- » 
tation: 
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It  \i  likely  that  few  institutions  -  colleges,  universities,  hospitals,  or  technical- 
vocational  schools  -  would  seek  accreditation  if  therfe  were  not  indirect  induce- 
ments and  potential  tangible  rewards  for  their  doing  so.  Although  there  are.few 
legal  requirements  that  an  institution  or  program  of  study, must  be  accredited 
by  a  'Voluntary*  accrediting  agency,  nevertheless  it  is  the  unusual  institution  * 
that  can  afford  not  to  seek  accreditation  in  order  ro  facilitate  faculty  recruit-  ^ 
ment,  student  admissions  and  transfers,  and  graduate  employment;  to  attain 
eligibility  for  grants;  and  to  maintain  status  with  the  public  and  within  the  pro- 
fessions.' *  *  .  \ 

In  recent  years  accreditation  as  it  has  developed  in  higher  education  .has  been  the 
subject  of  increasing  criticism  and  dissatisfaction  within  the  field.  Part  of  this  dis- 
satisfaction has  probably  resulted  from  the  fact  that  accreditation  is  bemg  Msed  for 
purposes  for  which  it  was  never  designed,  such  as  interlocking  arrangelV»ents  with 
$tate  licensure  authority  for  professional  licensing  as  lawyers,  dentists,  physicians, 
etc.  Similarly,  the  federal  agencies  that  use  ^Voluntary"  accreditation  as  the  basis  for 
federal  funding  have  been  critical  of  the  lack  of  public  accountability  of'accreditation 
in  higher  education.  This  Patter  [ssue  is  of  relevance  to  private  philanthropy  as  well. 

The  National  Commission  on^  Accrediting  has  not  effectively  addressed  the  issue  of 
public  accountability.  Established  criteria  for  recognition^of  accrediting  agencies  do 
not  require  that  governing  bodies  include  public  members  and  that  due  process  be 
observed  in  formulating  and  promulgating  standards. 


,  American  Association  of  Museums 

The  American  Association  of  Museums  (AAM),  founded  in  1906,  is  the^Rrofes- 
iional  organization  of  museums  in  the"  United  States.  It  is  governed  by  an  elected 
council;  its  policies  are  carried  out  by  a  director  and  professional  staff,  ^mong  its 
other  objectives,  the  association  strives  to  raise  museum  standards.  In  1970  it  iJegan 
a  program  of  museum  accreditdbion. 

There  are  approximately  ^820  art,  history,  and  science  museums  in  the  country 
(including  museums  with  a  combination  of  these  subjects),  and  1,385  of  these  are 
members  of  the  AAM.  In  1971-72,  the  private  sector  provided  $326J  million  for  sup- 
port of  these  tax-exempt  institutjons  through  gifts,  membership  and  admission  fefes, 
special  fund-raising  events,  and  United  Fund  organizations.  The  public  sector  (federal, 
state,  municipal  government)  provided  the  remaining  $186.6  million  of  the  total 
$513.3  million  income  in  1971-72.*  An  interesting  feature  of  philanthropic  support 
of  museums  is  that  it  has  come  primarily  from  local  giving  rather*thah  frorti  national 
fpundations  and  corporation!  ^  *s  , 

The  association's  accreditation  program  was  financed  during  its  formative  period 
bV^gj^ants  from  the  Smithsonian  Institution.  The  Rockefeller  Brothers  Fund  sustained 
the  prbgnm  In  its  first  three  years  of  operation.  s 

The  assocmion  describes  the  accreditation  program  as  follows: 

AAlCl  members  throughout  the  country  had  voiced  the  concern  that  many 
museums  functioned  without  benefit  .of  prescribed  professional  standards  by 
which  their  quality,  and  performance  could  be  judged;  and  there  was  strong  . 

'  opinion  that  the  museum'' community^;!^  a  whole  should  attempt  self-evaluation 
through  some  instrument  created  by  AAM  ...  to  develop  public  confidency  by 
certifying  in  some  visible  manner  that  a  museum  mpets  professional  standards.^. 
Finally they  felt  that  accreditation  would  be  important  to  private  and  govern- 
mental agencies  as  a  basis  for  qualftativej'udgment  in  approving  requests  for 

*  'contributions,  grants  and  contracts.  '  ^ 
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.  Momentum  for  an  accreditation  program  had  come  irovc\  Americans ^useums:  The 
*  Belmont  Report,^^  a  1968?^  report  of  the  Federal  Councij  on  the  Arts  and  Hujnanities, 
which  stated  that  "it  is  urgent  that  the  American  Association  of  Museums  and  its 
member  institutions  develop  and  agree  upon  acceptable  criteria  and  methods  of  ac- 
crediting museums."  / 

A  seven-member.accreditation  commission,  appointed  by  the  president  of  AAM,  ad* 
ministers  the  program  which  consists  of  voluntary  application  (membership  in  the 
assoi^iatipnMs  not  a  requisite  for  accreditation,  nor  is  accreditation  a  requisite  for 
association  membership),  a  self-study  questionnaire  that  must  be  completed  within 
one  year  after  application,  -and  a  site  visit  by  a  visiting  committee  if  a  review  of  the 
completed  questionnaire  has  resulted  in  "interim  approval/'  Accreditation  is  granted 
after  the  accreditatioh  commission  reviews  the  report  of  the  visiting  committee.  Re- 
accreditation  procedures  are  now  being  developed,  with  five  years  as  the  projected 
interval.  '    ^  %  * 

When  the  program  was  initiated  there  was  concern  that  the  museum  field  is  so  in- 
herently diverse  that  a  single  accreditation  program  would  be  impractical.  There  was 
also  cohcern  that  accreditation  might  impose  standardization  in  an  area  that  is  charac- 
terized by  and  valued  for  the  individual  and  unique  contribution  of  each  Institution. 

The  AAM  accreditation  system  is  based  on  this  fundamental  definition  of  a'mu- 
seum:  , 

'  .  .  ^  musfeum  \s  defined  as  an  organiie^and  permanent  nonprofit  institution, 
essentially  educational  or  aesthetic  in  purpose,  with  professional  $taff,  -which  . 
owns  and  utilizes  tangible  objeqts,  cares  for  them,  and  exhibits  them  to  the  pub- 
lic on  spme  regular  schedule.  The  key  words  used  in  the  definition  are  further 
.  defined  as  follows: 

V  . 
Organized  '  .  ^ 

, . .  duly  constituted  body  with  expressed  responsibilities. 


^  .  the  institution  js  expected  to  continue  in  perpetuity. 


Permanent 

titutior  . 

^'  ^ 
Hon-Profit 

the  museum  has  produced  documentary  evidence  of  its  tax  exempt  status  , 
under  the  regulations  of  the  U.S.  Internal  Rev^enue  Service  or  the  Canadian  De- 
partment of  Internal  Revenue.     •  4  * 

Essentially  Educational  or  Aesthetic 

.  . .  the  museum  nianifests  its  .expressed  responsibilities  by  knowledgeable  utili- 
zation of  its  objects  and  exhibits  for  elucidation  ^x\i  enjoyment. 

Professional  Staff 

...  at  least  one'  paid  employee,  who  commands  an  appropriate  body  of  special 
knowledge  and  the  ability  to  reach  museological  decisions  contonant  with  the 
experience  of  his  peers,  and  who  has  access  to  and  acquaintance  with  the  litera- 
ture 6f  the  field.  /         ^  ^ 

Stress  is  placed  on  continuity  of  professional  staff,  even  seasonal  employmefit 
which  is  continuous  and  notautomatically  terminated  at  the  end  of  each  season. 
The  ernployeje  works  sufficient  hours  to  meet  adequately  the  current  demands 
of  administration,  record  keepings  and  care  of  collections. 


{.Collections  |  '  \ 

...  owns  and  utilizes  tangible  objects,  things  animate  and  inanimate.  The  tangi- 
*  ,  ble  objects  h^v^  intrinsic  value  to  science,  history,  art,  or  culture.  The  exhibits 
^re  evidence  )of  the  subject  matter  of  the  museum  rather  than. tools  for  com- 
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'   municating  what  one  knows  of  that  subject  matter,  serving  as  Instruments  in 
carrying  out  th^useum's  stated  purpose  and  reflecting  that,j3Airpose. 

\,  Care  *  '  ^ 

.  .  .  the  keeping  of  adequate  records  pertaining  to  the  provenance,  Identifica-  , 
tion,  location  of  the  museum^s  holdings;  and  the  application  of  current  profes-  * 

^   sionally  accepted  methods  to  their  security  and  to  the  minimization  of  damage 
and  deterioration. 

Open  to.the  Public  on  Some  Regular  Schedule 

.  .  .  regular  and  predictable  hours  which  constitute  more  than  a  token  opening, 
so  that  accessis  reasonably  convenient  to  the  public.  The  hdurs^and  seasons  the 
museum  is  open  adequately  support  public  demand. 

The  association  believes  that  its  accreditation  program  Is  progressing  well.  By  Sep- 
tember 1974,  there  were  310  museums  accredited  and  an  additional  270  had  requested 
applications.  The?  rate  of  growth  has  been  slow  but  steady.  Two  states.  New  York  and 
Florida,  have  enacted  legislatjon  in  which  state  support  for  museums  is  conditioned 
on  AAM  accreditation.  -  *  ^ 


DC 

I 

ISSUES  IN  SELF-REGULATION  FOR  CONSIDERATION 
BY  THE  COMMISSION  ON  PRIVATE  PHILANTHROPY 
AND  PUBLICNEEDS 


General  Observations 


During  this  study  several  persons  expressed  the  opinion  that  self-regulation  by  the 
pfivate  sector,  including  philanthropy.  Is  a  myth  in  the  United  States  -  a  concept  that 
the  private  sector  believes  it  practices  and  behind  which  It  rallies  when  the  threat  of 
governrfiental  Intervention  Is  perceived.  Others  claim  that  public  regulation,  a^»exem- 
plified  by  federal  regulatory  agencies  and  by  state  licensing  bodies,  is  captuVed  by 
vested  interests  In  the  ^vate  seftor  soon  ^after  the  public  regulatory  body  is  created, 
if  indeed'the  enabling  legislation  has  not  already  built  In  private  contrort)f  the  public^ 
function.  .  o 

Our  descplptlons  of  existing  self-regulatory  mechanisms  In  private  philanthropy  do 
^not  necess^ily  confirm  such  a  cynical  viewpoint,  thjs  report  recites  the  private  sec-, 
tor's  concern  for  and  sincere  interest  In  self-regulation.  At'^the  same  time,  however.  It 
is  apparent  that  the  effectiveness  of  the  described  efforts  to  regylate  philanthropy  in 
^order  to  ensure  appropriate  use  of  tax-exempt  funds  has  neither  been  thoroughly 
studied  nor  convincingly  demonstrated.  On  the  basis  of  present  knowledge  and  under- 
standing of  self-regulatio!^^  philanthropy,  the  observations  above  cannot  be  con- 
.-vincingly  contradicted. 
"Certainly,  it  was  the  absence  of%'ffectlve  self-regulation  that  contributed  to  the/e- 
strictive  regulations  Imposed  on  private  foundations  In  the  Tax  Reform  Act  of  1969. 
This  report  makes  it  evident,  too,  that  self-regula^ry  mechanisms  have  made  no  start- 
ling progress  among  private  foundations  since  1969.  The  recent  amendments  to  the 
Social  Security  Act  requiring  the  federal  government  to  "sample"* the  judgments  of 
the  joint  Commission  on.  Accreditation  of  Hospitals  is  evidence  of  concern  about  the 
effectiveness  of  that  agency. 4n.the  preceding  chapter  there  was  discussion  of  the  crjti- 
cism-  of  acfcreditation  by  the  private  sector  In  higher  education.  In  addition,  it  has 
been  pointed  out  that  well-known  national  public.philanthropies  flourish  despite  the 
that  they  do  not  meet  the  standards  of  the  Nattonal  Information  Bureau,  do  not 
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choose  to  be  identified  as  meeting  the  standards  of  the  National  Health  Council  or  the 
National  Accreditation  Council  for  Agencies  Serving  the  Blind  and  Visually  Handi- 
capped, and  do  not  participate  in  the  United  Way's  new  evaluating  mechanism,  the 
Committee  on  National  Agency  Support. 

This  report  has  summarized,  in  considerable  detail,  the  efforts  of  the  private  phil- 
anthropic sector  to  establish  independent  national  commissions  or  boards  that  might 
serve  a  regulatory  purpose.  Before  it  died  in  1964,  the  proposal  for  a  National  Com- 
missron  on  Voluntary  Health  and  Welfare  Agencies  had  been  carefully  edited  to 
specify  that  the  proposed  commission  would  not  have  a  regulatory  purpose  or  func- 
tion. The  more  recent  effort  by  the  United  Way  of  America  to  set  up  a  National 
Agency  Review  Board 'was  deemed  **not  feasible"  because  if  the  proposed  agency  were 
successful  in  its  objective,  it  would  inevitably  be  controversial,  and  prominent  volun- 
teer leadership  is  not  looking  for  such  a  role  when  that  leadership  engages  in  activities 
relating  to  philanthropy. 

Self^regulatory  efforts  have  been  operating  since  the  establishment  of  the  Con- 
tributor's Information  Bureau  in  New  York  in  1882.  There  are  two  goals:  (1)  to  en- 
cofirage  the  best  use  of  philanthropic  funds  by  setting  standards  for  organizations 
engaged  in  programs  supported  by  the  funds,  and  (2)  to  assist  the  contributor  in  mak- 
ing an  infqrmed  and,  it  is  hoped,  a  wise  decision  about  giving.  With  the  subsequent 
enactment  of  tax  legislation,  another  objective  was  to  ensure  that  the  purposes  for 
which  the  contribution  and  the  recipient  organization  were  exempt  from  taxation 
were  being  pursued. 

,  Some  of  the  so-called  self-regulatory  organizations  are  not  primarily  engaged  in 
philanthropy,  but,  wishing  to  encourage.support  of  private  philanthropy,  these  organic 
zations  provide  their  members  with  an  information  service  that,  through  the  use  of 
standards  for  ^yaiuatioTi,  will,  it  is  hoped,  channel  philanthropic  dollars  to  the  organi- 
zations that  meet  Vheir  standards.  Others  attempt,  through  the  application  of  stan- 
dards to  soliciting  organizations,  to  improve  these  organizations'  quality  of  perfor* 
mante  and,  according^,  to  show  that  they  merit  the  receipt  of  philanthropic  funds. 

The  report  has  presented  information  about  the  scope  of  these  various  operations 
in  terms  of  their  probable  effect  on  the  tax-exempt  charitable  organizations  with 
which  they  are  concerned.  If  the  accepted  universe  is  the  226,122  organizations  classi- 
fied as  tax-exempt  under  section  501(c)  (3)  o(  the  IRS  Code  (as of  March  31,  1974), 
then  the  combined  scope  of  atf  the  activities  described  herein  far  from  covers  this 
universe.  If  the  success  of  regulation  is  wide  numerical  coverage,  then  self-regulation 
today  is  not  significant.  But  if  selective  coverage  .that  includes  the  most  widely  sup- 
ported philanthropies  is  an  important  objective,  the  programs  described  in  this  report 
arc  most  significant. 

The  method  of  self-regulation  used  is  either  accreditation  or  a  modification  of  this 
peculiarly  American  process  for  utilizing  peer  standards  a^d  peer  judgments.  Many  of 
the  standards  used  hav^  been  presented  in  this  report.  Some  sets  of  standards  are  gen- 
eral, allowing  for  wide  latitude  in  judgment  Others  are  more  comprehensive  and  spe- 
cific. Only  in  a  few  programs  is  there  first-hand  observation  through  site  visits  to  the 
drganizations  being  evaluated.  With  a  few  exceptions,  the  number  of^  personnel 
engaged  in  these  programs  is  minimal.  In  most  cases,  there  can  be  no  expansion  of 
current  program  activities  without  additional  resources. 

The  study  revealed  no  data  that  scientifically  document  whether  self-regulation  has 
accomplished  its  goals.  Nevertheless,  none  of  the  organUatio^js  question  the  useful- 
ness of  the  service  they  perform,  and  the  author  shares  their  belief  that  many  con« 
tributors  \'(ke  to  have  other  judgments  about  organizations  that  they  are  considering 
suppor,ting.  The  files  of  all  of  the  organization^  are  filled  with  individual  testimonials 
about  the^valuable  guidance  given,  either  in  selecting  charities  wisely  or  in  helping  a 
charitable  organization  perform  more  effectively  through  standard  setting. 

As  for  the  broad  question  of  whether  self -regulation  has  resulted  in  discriminating 
support  of, philanthropic  jactivities  ^nd  maximum  effective  use  of  tax-exempt  philan- 
thropic funds,  there  is  no  present  answer.  Most  organizations  lack  the  research  com- 
~  ~Q^^  to  evaluate  their  activities  in  these  terms.  Moreover,  there  is  debate  abo.ut  how 


2844 


to  measure  the  success  of  any  accrediting  process.  One  group  argues  that  success  Can 
b.e  measured  by  applying  a  set  of  precise  standards  to  the  specific  areas  for  which  they 
are  intended  and  cumulating  the  results!  Another  grotjp  contends  that  broader  stan- 
dards designed  to  measure  achievement  of  the  desired  output  is  a  more  worthwhile, 
s goal- oriented  process.  Beyond  this  technical, debate,  the  awakened  consumerism  of 

"Mthe  1960s  and  1970s  has  exposed  the  traditional  accreditation  process  to  charges  of 
elitism  and  of  being  a  device  for  the  protection  of  vested  interests. 

Even  though  self-regulation  in  philanthropy  preceded  by  many  years  any  interest 
in  the  subject  on  the  part  of  legislators,  basic  regulation  by  law  is  now  accepted  as 
desirable.  Ail  of  the  standards, of  the  regulating  groups  begin  with  requirements  of 
federal  tax-exemption  and  of  legal  organization  for  the  receipt  and  handling  of  money. 
One  of  the  mechanisms  used  by  the  National  Health  Council  and  the'  National  Social 

"Welfare  Assembly  in  building  acceptance  of  their  public  financial  reporting  standards 
was  to  get  state  and  local  administrators  of  charity  registration  laws  to  require  the  use 
bf'the  standards.      *  ,  ^ 

The  report  has  pointed  out  the  federal  government's  use  of  private  standard-setting 
bodies  in  determining  the  basis  for  its  expenditures  in  education  and  health  care  serv- 
ices. The  federal  government  is  now  questioning  whether  some  change,s  are  not  desir- 
able. It  is  suggested,  for  example,  that  accrediting  agencies^  become  more  closely  re- 
lated to  the  public  interest  and  less  dominated  by  those  organizations  or  agencies  that 
have  set  them  up. 

From  the  private  sector  viewpoint,  equating  eligibility  for  federal  dollars  with  con- 
formity to  standards  of  a  private  standard-setting  organization  has  had  marked  effect 
on  self-regulation.  When  Medicare  legislation  was  passed-w^tK  its  references  to  the 
standards  of  the  joint  Commission  on  the  Accreditation  of  Hospitals,  "voluntary" 
participation  in  that  organization's  program  jumped  25  percent.  The  National  Ac- 
creditation Council*  for  Agencies  Serving  the  Blind  and  Visually  Handicapped  at- 
<  tributes  its  very  limited  numerical  coverage  of  its  field  primarily  to  the  fact  that  regu- 
lations for  federal  support  to  organizations  within  NAC's  universe  are  not  corvditioned 
by  a  requirement  for  NAC  accreditation. The  approval  prograni  of  the  National  Council 
for  Homemaker-Home  Health  Aide  Services,  designed^to  improve'^the  operations  of 
community  homemaker  home  health  aide  agencies,  lagged  when  federal  regulations 
for  Medicaid  dropped  references  to  the  standards  of  3je  council  and  sinnilar  private 
groups. 


Issues  for  the  Commission 

Wbaf,  then,  is  the  significance  of  this  report  to  the  Commission  orwTrivate  Philan- 
thropy and  Ptiblic  Needs?  The  report  gan  have  usefulr^iss  only  if,  and  ^^n,  the  Com- 
mission decides  that  (1 J ,  regulation^^^fcyate  philanthropy  is  a  jcf^itifcle  national 
policy,  and  (2)  at  least  part  of  the  regulaWry  function  should  be  f^fprrned  by  the 
private  sector.  ^  v 

Should  the  Commission  come  to  the  second  part  of  this  de(^ision^it^will  know  fronl^ 
'this  report  that  there  is  an  extensivfi,  experienced  establishment  waking  toward  s^lf- 
-regulation  ^f  private  philanthropy.  Even  if  the  Commission  decides  to  recommend  that 
•^.the  total  regulatory  responsibility  be  placed  in  the  public  sector  it  should, utilize  the" 
experience  and  knowledge  that  has  been  accumulated  by  the  private  sector. 

The  report  confirms  that  r)one  of  the  self-regulatory  mechanisms  are  fully,  effective, 
^and  some  are  only  minimally  so.  A  plan  for  underpinning  the  self -regulatory  efforts 
with  a  minimum^  uniform^  annual^  registration  program  in  every  state  and  a  federal 
program  of  commitment  to  support  standard-setting  activities  of  the  private  sector 
would  enhance  and  strengthen  the  undoubted  values  of  self-regulation  as  a  principle  in 
our  society.  This  would  encourage  the  private  sector  to  concentrate  on  what  it  can  do 
best— work  with  its  peers  on  developing  and  maintain^g  high  standards  and  wider 
^«"nport  of  its  programs. 
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*  The  state  registAtlon  programs  should  be  designed  to  assure  that  the  registering 
2igency  is  organized  and  operating  to  accomplish  its  tax-exempt  purpose  ad  that  there 
is  full  and  regular  public  accountability.  With  vigorous  administration  of  state  legisla- 
tion, with  minimum  federal  standards  and  th^  cooperation  of  the  federal  government 
in  promoting  further  private  standard-setting,  fraud  and  quackery  could  be  controlled 
and  the  self*regulatory  mechanisms  of  the  private  sector  could  exert  leader|hlp  for 
Improved  performance  In  spending  the  philanthropic  dollar.  The  development  of  a 
uniform,  public  financial  reporting  system  by  the  private  sector  in  the  past  15  years 
illustrates  what  private  standard-setting  organizations  can  accomplish  with  a  tangible, 
valid,  and  desirable  objec^ve.   -  , 

The  Commission  must  also  consider  the  practical  implications  of  any  decision  to 
assign  regulatory  responsibilities  to  the  private  sector.  Based  on  what  we  now  know 
about  self-regulatory  activities  in  philanthropy,  tlje  Commission  cannot  decide  that 
•^self^regulation  could  be  expected  to  accomplish  whatever  may  be  the  Commission's 
intended  objectives  for  self-regulation.  Either  the  Commission  decides  that  the  status 
quo  in  self-regulation  as  described  in  this  report  is  satisfactory  for  its  purposies,  or, 
before  placing  nrwre  responsibility  on  self-regulation,  it  should  plan  and  promote  a 
thorough  assessment  of  what  self-regulation  has  in  fact  accomplished  and  can  ieason- 
ably  be  expected  to  accomplish,  A  hard  unbiased  loof^  at  the  history  pnd  current 
status  of  accreditation,  especially  in  higher  education,  would  be  an  essential  Ingredient 
of  such  a  study.  ..^         '  * 

An  Implementing  organization  iirl&l)rivate  sector  may  be  needed,  either  tempo; 
rarily  or,  pfifhaps,  permanently*.  The  author  agrees  with  Dr.  Hamlin,  the  study  director 
for  the  Ad  Hoc  Committee,  that  the  effectiveness  of  permanent  evaluating  bodies 
tends  to  diminish  with  timer  *  '  - 

\f  thefCommission's  deliberations  reach  this  stage,  the  establishment  of  a  successor 
natiojwi  Commission,  or  the  reshaping  of  the  present  Commission  is  a  possible  recom- 
mendation. If  this  is  done,  the  experiences  of  the^  Ad  HocCommittee  and  the  United 
Way  of  America,  described  In  Chapters  1 1  'and  V,  should  be  helpful  in  planning  the  new 
body.  Neither  the  organizers  of  the  proposed  national  commission  on  voluntary  health 
and  welfare  organizations  in  1961  or  the  United  Way  of  America  with' Its  proposed 
National  Agency  Review  Board  In  1972  w^re  able  to  get  these  concepts  into  opera- 
tion. The  so^lled  Peterson  Commission  in  1971  stopped  short  of  recommending  a 
new  s€lf*regulatii!ig^mechanhm-fe^pfivateiou^  '  %  , 

The  scope  of  the^  Filer  Commission  is  broade?  and  more  ambitious  than  any  of  these 
earlier  studied  of  private  philanthropy.  If  the  Commission  decides  that  a  new  national 
organization  with  a  standard-setting  goal  for  furthering  and  strengthening- private  phil- 
ara^rbp^  is  needed,  it  rhust  obtain  suitable  leafJershIp  (the  fatal  deficiency  in  earlier 
slmHar  attempts),  be  assured  of  financing,  and,  have  some  reason  to  expect  that  the 
essential,  further  study  of  self-regulation  will  result  In  convincing,  practical  proposals 
that  the  new  organization  can  use  as  the  basis  for  its  .continuing  program  operations. 
Tills  is  the  baste  first  step  that  Dr.  Hamlin  urged  in  1961  during  deliberations  of  the 
Ad  Hoc  Committee,  a  step  without  which,  he  claimed,  the  recommendations  of  most, 
study  groups  have  a  "hollow  ring."  -  -  V 
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^  Appendix  A 

Better  Business  Bureau  Standards  for  Charitable  Solicitations 

^    .        -  Part  One 

Purposes,  Structure,  Finances  and  Fund' Ra/s/ng  Methods 

1.  General  Required 

a*.  A  soliciting  organization  shall  disclose  upon  requesLthe  ruling  of  the  Internal  Revenue  Serv-. 
|ce  regarding  its  tax-exempt^status. 

^  b.  A  soliciting  organizati\pn  shall  disclose  in  all  charitable  solicitations  whether  or  not  the  or- 
ganization.  is  qualified  to  recefve  contributions  deductible  for  federal,  state  and  local  income  tax 
purposes.  »  > 

'c.  Upon  request,  a  soliciting  organization  shall  make  available  its  annual  r^ort  containing 


detailed  information  on  itsai 


tivities,  actual  accomplisHmen^and  voting  trusteesNp.  ^ 


d.  A  soliciting  organizatfon  shall  be  operated  in  accordance  with  its  stafed  purposes  and 
a^licable  federal,  state^d  local  laws  and  regulations  including  thoie  (elating  to  nondiscrlmina-^ 
tbrV^ractices. 

N       •  .  /. 

^  2.  Purposes  and  Programs  ^  , 

a.  Soliciting  organizations  shall  have  a  written  statement  of  purpose  which  shall  serve  as  the 
basi$  for  and  be  described  in  all  charitable  solicitations. 

b.  Should  eligibility  to  benefit  from  an  organization's  program  be  limited  for  any  reason  (e.g. 
specific  facilities,  geographical  areas,  or  xl asses  of  persor\s),  such  limitations  shall  be  clearly  and 
fully  disclosed  i^  all  charitable  solicitations. 


3.  Structure 


a.  Soliciting  organizations  shall  have  an  active  and  responsible  governing  body  operating  under 
by-laws  which  ensure  an  adequate  voting  trusteeship. 

ff    b.  Paid  staff  members  shall  oot  constitute  a  majority  in  anv>i««isions  of  the  voting  trusteeship. 

c.  Upon  request,  soliciting  organizations  shall  clearly  dis<nose  the  responsibilities,  orgaoization 
and  decision-making  structure,  and  location  of  operating  facilities  of  their  national,  regional  and 
local  offices. 


4.  Finar\ces  *  < 

a.  Soliciting  organizations  sllall  obtain  and  ROd^  available  to  the  public  upon  request  an  annual^ 
external  audit  from  an  independ«it  or  certified  public  accountant  to  be  conducted  in  accordance 
with  the  Audit  Guides  (published  by  the  American  Institute  of  Certified  Public  Accountants),  or 
in  accordance  with  the.gener^llf  ac^pted  standards  of  financial  accounting  and  reporting  for  the 
organization's  particular  field. 

b.  Soliciting  oi%anizations  shall  include  in  their  annual  financial  report  to  the  public  all  Incprpe 
and  ail  costs  for  fund-raising  activities  Including  special  ev^nts.  Following  each  separate,  local 
charitable  soli^tation,  the  soliciting  organization  shall  provld^tipon  request  a  full  accounting  ^f 

.  gross  receipts,  total  expenses,  net  income  and  income  accruing  to  the  organization  for  whose  bene- 
fit the  charitable  soiiciiation      conducted.        ,  i, 
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c.  Soliciting  organizations  siiall  report  as  fund*raising  expenses  alt  direct  and  indirect  cosfs  re- 
lated to  activities  and  materials  that  are  an  integral  and  insepacabte  part  of  any  ciiaritabte  sotici- 
tttlon.  '  . 

d.  AM  costs  of  joint  informationai  programs  siiali  be  reported  as  fund-raistng  expenses  with  the 
exceiSti^  only,  of  marginal  or  additional  costs  directly  occasioned  by  the  separate,  educational^ 
•or  otherinfDTmattonal  material  or  activrty. 


5.  Fund-Raising 

a.  Soliciting  organizations  shall  provide  to  the  public  at  the  time  of  an  appeal  a  clear  and  con- 
cise description  of  the  programs^and  special  projects  for  which  contributions  are  being  solicited. 

'  b.  Soliciting  organizations  shall  not  pay"  commissions,  l(icl(-bacl^s,  finders*  f^es,  percentages, 
bonuses  or  over-rides  for  any  fund-raising  activity,  including  telephone^  cioor-to-door,  direct  mail 
or  other  mMhod.^  '  * 

^c.  Soliciting  organizations  mailing  unordered  items  (e.g.,  pens,  seals,  name  labels^  ties,  stamps, 
etc«)  shall  clearly  disclose  that  recipients  are  under  no  obligation  to  P;ay  for  or  return  the  Items 
received.  ^  ,    '  ^ 

d.  ^ny  offer  for  sale  of  merchandise  made  in  conjunction  with  a^charitable  solicitation  shall 
clearly  disclose  the  amount  of  percentage  of  mone^  from  the  sale  which  will  actually  go  to  the  or* 
ganization  for  whV>se  benefit  the  appeal  is  piade.  •  ~  ^ 

e.  Soliciting  organizations  shall  not  malt  disguised^appeals,  such  as  telegrams,  Invoices,  bills 
an^d  statements  of  account 

f.  Any  telephone  appeals  shall  accurately  disclose  at  the  outset  of  the  call  il)  the  naqpe  of  the 
soliciting  organization,  (2)  the  purpose  of  the  call  and  (3)  how  further^hformation  c^rt  be  ob- 
tained. 

*    '  '' 

A  soliciting  organization  shall  provide  to  all  individuals  who  approaCt^the  public  forllije, 
purpose  of  charitable  solicitation,  an  identification  card  or  badge  containing  Its  name  and  addfess 
and  the  Individual's  name.  '  . 

h.  Soliciting  organizations  shall  institute  adequate  systems  of  control  over/cahlsters  or  coiJec* 
tion  boxes,  tag  days,  telethons,  walk-a-thons,  benefits,  raffles^  bingo  contests,  and  all  other  special 
ftlbd-raising  activities  as  specified  in  the  Aud/t  Guides  (published  by  the  American  Institute  of 
Certified  Public  Accountants).  *    .  . 

i.  Soliciting  organizations  shall  not  use  techniques  of  intimidation,  including  threats  of  public 
disclosure  or  economic  retaliation,  harassment,  etc. 

i.  Soliciting  organizations  providing  goods,  admission  to  fund-raising  activities,  or  other  serv- 
ices  In  return  for  payment  shall  clearly  disclose  the  portion  of  payment  which  constitutes  a  chari- 
table contribution  for  tax  purposes. 

k.  Soliciting  orgainlzatlons  shall  retain  the  confidentiality  of  contributions.  ^ 

»         4  ■  .  * 

I.   Soliciting  organizations  shall  honor  the  request  of  any  person  to  have  their  name  refnoved 
,  from  the,  organization's  mailing  list 

*  m.  Soliciting  organizations  shall  not  disclose  or  use  the  name  of  any  person,  organization  or 
company  In  2ny  oral  or  written  solicitation  without  obtalnin^advance  writteT^authority  to  do  so. 

n.  A  soliciting  organization  shall  not  solicit  funds  for  the  benefit  of,  or  in  the  name  of,  another 
organization  unless  it  has  written  permission  from  the  benefiting  organization  to  do  so.  The  solicit^ 
Ing  organization  shall  provide  full  financial  reports  in  accordance  with  Section  4.b.  of  these  stand- 
ards. I  ' 
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Part  Two  * 

*  «     ,  /4  dugrt/s/ngjJnd^nformatJondl  Materials 

«^  The  following  standards  shall  apply  to  alt  advertising  and  informatlon^j^aterials  directed  to 

J  the  contrU>uting  public  by  charitable  organizations,  in*  whatever  form  and  ^y'  whatever  means,  In* 
eluding,  but  not  limited  to,  print  and  broadcast  media,  direct  mail  literature,  window  display 
signs,  counter  i^ards,  pubiii^  notices,  canisters,  brochures  and  flyers.  They  art^ntended  as  guide* 
Jines  to  assure  that  all  public  commuYiicatlons  accurately  and  factually  represent  the  purposes, 
needs,  programs  and  serylces  of  charitable  orgahizations.  «. 

1.  Basic  Principles  * 

a.  The  responsibility  for  truthful  and  non-deceptive  advertising  and  informatioraii  materials 
rests  with  the  soliciting  orgar^ization  and  the  entity  which  prepares  and  assembles  sucfTm^terlals. 

A.^...v.b>  Advertisements  9nd  informational  materials  shall  not  be  untrue,  misleading,  deceptive  or 
^IfKudulent  in  whoIet)r  In  part         •  ^ 

c.  Advertisements  or  Informational  materials  may  be  considered  mijsleading  as  a  whole  al* 
,  /     though  every  sentence  separately  considered  Is  literally  true.  Misrepresentatfon^ay  result  not  only 

from  dfrect  statements  but  by  omitting  or  obscuring  material  facts. 

I     •  ,  ♦ 

d.  Soliciting  organizations  shall  be  prepared  to  substantiate  any  statements  or  claims  made  be* 
fore  publication  and,  upon  request,  present  such  substantiation  promptly  to  the  advertising  medi* 
um,  the  Better^uslness  Burtrau  and  the  public. 

e.  Any  description  or  reference  to  a  program  or  service  by  a  soliciting  organization  shall  be 
factual  and  accurate. 

2.  General  Requirements 

a.  Adve/tlsing  and  informational  materials  shall  not  disparage  any  person  or^roup  on  grounds, 
of  sex,  race,  color,  creed,  age,  nationality,  mental  or  physical  condition  or  social  status. 

b.  Statistical  dau  shall  be  based  6n  factual  or  representative  situations. 

c.  All  claims  and  promises  shall  accurately  reflect  existing  conditions,  situations  and  circum* 
s^hces.  *  . 

d.  An  asterisk  may  be  used  to  impart  additional  information  about  a  word  or  term  which  is 
not  in  itself  Inherently  deceptive.  An  asterisk,  footnote  or  other  reference  symbol  should  not  be 

.  used  as  a  means  of  contradicting  or  subst<vitially  changing  the  meaping  of  any  advertising  state- 
ment. "  ' 

t 

e.  Advertising  and  informational  materials  shall  not  state  or  allude  in  any  way  to  compliance 
with  or  adherence  to  the  provisions  of  these  standards. 

» 

3.  Disclosure  Requirements   ^  ''^ 

a.  Soliciting  organizations  shall  disclose^  the  following  In  all  advertising  and  informational 
materials  (see  exertion  In  b,  below):  / 

(1)  The  name  of  the  soliciting  organization  and  the  source  from  which  the  public  may  ob- 
tain additidnal  information  regarding  the  organization's  programs  and  services. 

(2)  A  statement  as  to  whether  or  not  the  organization  is  qualified  to  receive  contributions 
^  deductible  for  federal,  state  and  local  income  tax  purposes. 

(3)  A  s|4tement  of  the  purpose  for  which  the  soliciting  or^nizattoi)  was  established.    v>  . 
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(4)  A  clear  sutement  of  any  limitations  to  benefit  from  the  soliciting  organization's  pro- 
gram. «-r^     i  * 

I  • 

(5)  A  clear  and  concise  description  of  programs  ahd  special  projects  for  which  contributions^ 
are  being  soJicited.   1  ^ 

(6)  A  clear  statement  dr^cio^itrg  ^e  amount  of  percentage  of  money  derived  from  the  sale 
of  merchandise  which  wiM  actualiy:go  to  the^organizition  for  whose  benefit  the  appeal 
is  made.      j      .        ^  ' 

b.  \f,  due  to  timejand  space  limitations  In  advertising  fi.e.,  spot  announcements,  small  print 
ads),  it  is  impracticable  and  economically  unfeasible  to  make  any  disclosure,  (except  ill. A.I. .re- 
lating to  the  source  fof  .additional  information  which  is  required  in  all  cases),  the  soliciting  organi- 
zatioiT  shall  in  any  event  fife  the  required  disclosures  with  the  medium  along  with  its  proposed 
advertising.  i 


4.  Layout  and  Illustrations    ^     ^  *^  ' 

I  • 

a.  The  composition  and  layout  of  advertising  and  informational  materials  shall  bejuch  as  to 
minimize  the  possibility  of  misunderstanding  by  ^e  reader. 

b.  Photographs,  films  and  illustrations  of  programs,  services  or  recipients  of  aid  shall  be  accu- 
rate and  typical  representations  of  the  programs,  services  and  recipients  of  aid  of  the  soliciting 
^rgSmizationf*^^ 

I  -  ^ 

^c.  If  models  are  used  to  portray  recipients  of  aid  or  beneficiaries  of  programs  and  services, 
xlear  disclosure  of  that  factshaH  be  nr^ade  in  immediate  conjunction  with  the  portrayal, 

d.  If  photographs  are  used,  dates  and  sources  shall  be  disclosed  If  failure  to  do  so  would  be 
^misleading.      '  .        -     -  /  _ 

f 

5.  Testimonials  and  Endorsements 

* 

^  a.^  Statements  in  advertising  and  informational  materials  by  doctors,  dentists>  nurses  or  other 
professional  people  shall  be  presented  by  members  of  such  professions  reciting  actual  experience, 
or  It  shall  be  made  apparent  from  the  presentation  itself  that  the  portrayal  Is  dramatized.  No  such 
presentation  may  be  placed  on  television  except  In  the  context  of  a  public  service  announcement 
approved  by  the  broadcast  medium.  '  ' 

b.  Persons  maidng  testimonials,  endorsements,  or  who  are  pictured  in  advertising  or  informa- 
tional materials  shall  be  Identified  as  to  their  relationship  with  the  organization  and  their  actual 
experfence'wlth  the  organization's  programs  and  services.  - 

,  c.  If  an  endo/ser  has  a  direct  pecuniar)^  interest  in  the  organization  whose  program  or  service 
Is  being  endorsed,  this  shall  be  disclosed  in  the^ advertisement  or  informational  materials. 

d.  Testimonials  or  endorsement  shall  be  quoted  in  their  entirety,  unless  failure  to  do  so  does 
not  alter  the  overall  rfieaning  and  Impact  of  the  testimonial  or  endorsement  < 

..  V      ■  13^"^ 

e.  Testimonials  and  endorsements  shalf  be  genuine  and  actuaHy  represent  the  current  opinion 
of  the  endorser.  •     '  . 

t     "  '5, 

f.  If  tht  eif^orser  Is  associated  with  some  w/sll-known  and  highly  regarded  Institution,  the  en* 
dorsement  shall  clearly  dis<$los^  whether^  the  endorser  speaks  in  a  personal  capacity  or  on  behalf 

--^^fsu^h  Institution.!^  -    ^  ^  T 

g.  Advertising  and  informational  materials  shall  not  use  an  endorsemefiT'orNipproval  by  in* 
.  definitely  targe  or  vague  groups,  such  as  "the  doctors  of  America."  ' 

These  *standards  do  not  apply  to  appeals  conducted  by  chur^h|^Jraterna(,  civic,  professional 
^or  trade  groups  where  the  appeal  Is  confined  and  directed  exclusIvel/lTo  ^e  Organization's  voting 
membership;  Is  an  Invitation  to  such  membership;  or  is  a  request  for  support  without  Uny  charl* 
Q    pose  associated  with  the  appeal.  \      '     ,    .     -  ^ 

ERIC;^   ;  1  -343  .\ 


2$S0 


Appendix  B 


,  (National  Budget  and  Consultation  Comitiittee  Standards  for  National  Voluntary 
Health,  Welfere,  and  Recreation  Agencies 

1.'  Basic  Organizational  Requirements  ' 

The  agency  must  be  incorporated,  have  adopted  bylav^s,  and  be  organised  and  operated  in  pur- 
suance thereof.  It  must- 

a.  be  established  and  operate  as  a  non-profit,  tax-exempt  corporation,  gifts  to  which  are  de- 
ductible by  the  donor  for  federal  income  tax  purposes^ 

b.  operate  in  the  health,  welfare,  and  recreation  field. 


2.  Votln^^  Membership 

The  vo'ting  membership  exercising  Basic  legal  control  of  the  agency  should  be  defined  in  the 

 corporate  and  related  papery  This  membership  should  be  representative  of  the  main  interests  In 

the  agency's  field  of  work.  It  should-  • 

a,  elect  the  board  so  that  it  reflects  the  will  of  the  agency's  membership; 

b.  possess  the  power  of  amendmenj  to  constitutio^yfrid  bylaws; 


c.  have  an  annual  meeting,  with  adequate  notice  of  and  Information  about 
upon: 


matters  to  be  acted 


3.  Governing  Arrangements 

The  governing  arrangements  should  include  at  least^-'  '  ^ 

a.  a  board,  adequate  in  number  to  represent  the  main  interests  in  the  agency's  field  of  work, 
meeting  regularly,  establishing  policy^  providing  supervision  of  operations  and  finances^  and  serving 
Without  compensation  (except  for  reimbursement  of  expenditures  for  fulfilling  thtfjresponsibilitles 
of  board  membership),  subject  to  the  following  conditions:        ,  ,      *  . 

(1)A  specified  plarv  for  turnover  or  other  arrangements  which  provide  for  new  members 
'  '  Inessential; 

—  (2)  There  should  be  a  minimum  aggregate  of  four  meetings  annually  of  the  board  or  the 
executive  committee,  including  at  least  two  meetings  of  the  board,  with  average  atten- 
dance of  at  least  50%  of  their  respective  memt^ships; 

(3)  Irv  rfi^asurlng  the  degree  to  which  the  board  fulfills  its  functions,  the  nature  of  its  de- 
^  liberations  as  well^as  the*activ.ity  of  members  in  op^«rtih^ommittees  and  in  providing 

leadership,  interpreution,  guidance,  and  support  in  other  wA's  should  be  considwiied*^ 

b.  orfi  executive  who  may  act  for  the  board  during  intervals  betM«en  its  meetings; 

c.  additional  committees  to  assure  the  performance  of  the  main  functions  of  the  agency  and 
to  provide  a  sound  basis  for  board  decisions; 

1  '  ^ 

>    T  d»  prov^ion  fotthe  election  of  officers,  their. terms,  tenure,  and  the  filling  of  vacancies.  ,  _ 

/ 


4.  Personnel  Policies  and  Staff 


The  agency  should- 


a*'  have  a  written  statement  of  personnel  policies,  job  descriptions,  and  provisions  for*ttaff 
^      Q  evaluation,  formally  approved  by  the  board  and  made  available  to  the  staff; 
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!  b.  employ  an  executive  director  and  professional  st<tff  with  .(qualifications  appropriate  to  the 
age ncy^s  field  of  operations. 

I  "  *  '  • 

Agency  policies  should  be  esublished  by  the  board  and  administered  by  the  suff.  The  execu« 
jtive  director  should  not  be^  a  member  of  the  board  but,  with  other  staff  personnel  as  needed, 


should  attend  board  meetings  and  participate jfptfTe  deliberations  of  the  board  and  formulation  of 
I  policy  i  ,  » 


5.  Need,  Qoals,  Program 

The  agency  should  operate  in  a  defined  area  of  need,  should  specify  its  goals,  and  conduct  its 
programs  to  meet  that  need.  Periodically  it  should  reassess  such  need,  goals,  and  program.  Con- 
formity to  this  sUndard  should  be  measured  by  such  criteria  as- 

a.  evidence  of  need; 

b.  definition  of  the  segment  of  need  served  by  the  agency;  V 

m  ' 

c.  resources  for  a  substantial  program  in  the  area  of  defined  need; 

d.  maintenance  of  accurate  service  records; 

e.  understandings  with  other  agencies  in  its  field  to  prevent  wasteful  duplication; 

is  projection  of  long-term  and  short-term  program  goals  for  specified  periods,  and  a  method, 
of  board  revleVof  achievements  reached  at  the  end  of  such  periods; 

'  ^  >. 

g.  ability  ar^d  willingness  to  change  or  modify  goals  and  projgram  in  response  to  aeed  and  pub- 
lie  mterest,  and  in  cooperation  with  appropriate  planning  agencies. 


6.  Budget  /  ^ 

^        ,  •  Jf ^ 

The  agency  should-  "  ,  •  *  ' 

y  •  ♦       *  ■ 

a.  operation  an  annual  budget  under  defined  procedures  of  budget  prepara^tion  with  board 
Examination  and  forma)  adoption;  *  /  , 

b.  control  expenditures  by  such  apprciVed  budget,  with  significant  (fepartures  pe^itjed  only,  - 
by  board  or  executive  com^mfttee  authorization.  ^  « 

>.  Support  Plan 

\  '  » 

'  ~  ( 
The  agency 'Sifinancial  planning  should  armually- 

a.  assess,  ancf  specify  f inane iahexpe'lutions  as  to  source,  amount,  and  equitable  distribution  of 
support;  ' 

b.  use  a-suppwrt  plan  based  on  the  preceding,  which,  in  the  light  of  previous  experience  and 
current  conditions, .sets  forfh  a  reasonably  dependji|)ie  method  for  obtaining  the  income  budget, 
for  the  period  under  consideration.  ,   '  ^ 

■  ■  .  ... ■  • 

8.  Nondiscrlminatfbn  -  \    '  "     I  ^ 

^  •  f 

An  agency  which  exists  to  serve  people  ger^erally  should  not  determine  the  availability  of  its 
services  or  the  membership  of  its  board  or  stiff  by  considerations  of  race^  reltgion,  or  national 
origin.  .  , 


9.  Cooperation  with  Tax-SUpported  and  Wl!h  Other  Voluntary  Agencies 

The  agency  should  maintain  relations  JkvKh  tax-supported  and  other, volunury  agencies  In  or 
related  to  its  field  of  services.  This  would  inciude- 

*■ Q  *  ^  I  ' 

^a.  registering  research  and  demonstration  proiects  wl^  pertinent  Information-exchange  centers 
and  mj-klng  appropriate  use  of  resulting  information; 

b.^^irifying  respective  roles  and  relationships  of  yolunury  and  tax-supported  agencies  working 
m-the  sam^field; 

.\|^"'V  c.  '^  participating  in  nationaiplanning  bodies; 

dl  recognizing  the  obligation  not  to  make  subsuntial  alterations  of  maior  program  functions 
^  *wltKout  consulting  other  affected  agencies. 

10'.  Nttlonal- Local  Relationships  •         *  . 

The  national  agency  should  esublish  such  relations  with  local  communities  as  the  nature  of  its 
"^ork  requires.  Thus—  ^  ^ 

a.  All  agencies  (whethe.^&  not  they  have  local  united  or  ;:ommunity-centered  programs) 


letherjSf 


.  .  .  initiate  local,  fund  raising  or  services  only  after  consulting  community  planning  and 
fund-raislng^bodles  and  existing  related  agencies  as  to  need  and  arrangements; 

.  . .  maintain  relationships  with  these  local  planning  bodies,  and  with  state  and  local  public 
bodies  having  planning  responsibiiity,  in  cooperation  with  its  local  units  where  these  exist,  or 
directly  if  there  is  no  prganlzed  community^^nit;  ^ 

/  • 

.  .  .  mainuin  channels  by  which  local  views  and  needs  on  program  planning,  fund  raising, 
and  other  ma tters^f  concern  may  be  transmitted  to  the  national  agency; 

.  .  .  'provide  for  the  irfaximunj  degree  of  local  autonomy  consistent  with  natlortfl-local 
charterer  affiliation  agre«mehts.       '  •  * 

^      b'  Agencies  with  local  units  should  in  addition  maintain-  ^  ^ 

, '  .  ,  ;  afifiltatior>  or'cKarter  agreen^nts  which  specify  the  relationship  between^ the  natlbnai 
and  the  local,  outlining  the  structure,  #rvices,  and  financial  operation  of  the  local^unit  together 
with  the  responsibilities  and  accounubillty  of  the  national  office  thereto  (such  agreement  should 
be  available  for  review  by  appropriate  Planning  bodies);  ^ 

...  adequate  arrangements  for  seeing  that  the  local  units  fulfill  the  charter  or  affiliation 
requirements  and,  depending  on  the  type  of  agency,  for  the  provision  of  such  services  as  program 
^  leadership,  standard  setting,  counsellng/and  evaluation  of  local  operations. 

n.  Education  Program 

The  agency's  education  program  should  have  valid  content  which  is'beneflclil  to  significant 
^  audiences.  This  program  and  Its  cost  should  be  differentiate^  from  "promotion  publlclty*for  fund* 
-  raising pucposesandiU cost.  ,    .  _ 


] 


12.  Fund  Raising  and  Promotion  Publicity 


*  The  agency's  promotion  publicity  should  adhere  to  ethical  sundards,  such  as  respect  for 
clientele  and  factual  accuracy  regarding  needs  served,  character  of  services  offered,  the  vdlume 
provided,  and  other  accomplishments.  The  agency  should  follow  accepted  practices  of  fund  raising, 
ind  it  should  comply  with  all  the  applicable  legislative  retTulremena  .  ♦ 
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It  should  not  mail  unordered  tickets  or  merchandise  with  a  request  for  money  in  return,  raised 
funds  from  the  generaPpuhlic  by  paid  telephone  solicitors,  or  enter  in{p  arrangements  to  raise 
'funds  on  a  commission  basis.  It  should  make  honest  disclosure  of  fund-raising  costs  to  con- 
tributors and  the  general  pCiblic. 

Fund-raising  costs,  including  those  of  related  promotion  publicity,  necessarily  vary  from  agency 
to  agency,, but  In  general  should  not  exceed  259^1  of  \ht  funds  raised  per  year  in  the  first  five 
ycari  of  operation  or  15%  oj  such  funds  per  year  thereafter.  In  judging  whether  an  agency's  fund- 
raising  cost$  are  correctly  stated  and  reasonable,  factors  to  be  taken  into  consideration  should 
include  the  extent  of  public  understanding  of  the  agency's  work,  factual  justification  of  costs,  and 
the  use  of  sound  accounting  practices. 

13.  ^  Finafloiai  Management  and  Accounting 

Generally  accepted  standards  of  linanciai  management  including  the  bonding  of  personnel 
handlir^g  finances  should  be  adhered  to. 
« 

.  The  agency  should  have  its  accounts  audited  annually  by  independent  certified  public  accoun- 
tants, whose  examination  should  be  made  in  accordance  with  generally  accepted  auditing  standards. 
The  audit  report  should  include-' 

/ 

a.,  financial  statements  showing  all  of  the  agency's  income,  disbursements,  assets,  and  liabili* 
ties,  together  with  changes  in  endowment  and  other  funds,  resefves,  and  surplus  during  the  period, 
^all  in  sufficient  detail  to  be  In  accord  with  sound  accounting  practices  (it  is  emphasized  that  all 
Itenffi  in  the  foregoing  categories,  which  are  under  the  agency's  ownership  or  conU^ol,  must  be  in- 
/  eluded  in  the  financial  statement); 

^b.  an  auditor's  certificate  in  the  conventional  form  developed  by  the  American  Institute  of 
Certified  Public  Accountants. 

The  agency  should  participate  in  efforts  to  develop  systems  of  accounting— In  cooperation  with 

representatives  of  contributors,  other  agencies  and  the  general  pubiic-which  will  work  toward 

comparability  of  items  from  agency  to  agency.  When  a  system  of  uniform  local  reporting  has  been 

developed*  which  Is  acceptable  to  ^he  accounting  profession,  agencies,  significant  conU'ibutor 

groups,  and  contributor  rep^'rtthlgsirvices,  the  agency  should  adhere  to  it. 
* 

14.  Public  Ret^ortlng 

The  agency  should  make  annual  program  and  financial  reports  to  its  membership  and  the  gen» 
eral  public.  The  financial  report  may  be  in  summary  form  but  must  be  consistent  with  the  audit 
report  The  agency  should  respond^o  requests  for  detailed  information  on  any  aspect  of  its  opera* 
tions  or  program  from  any  responsible  source. 

15.  Evaluation  ' 

The  agency  should  have^ar^  orderly  plan  for  periodic  evaluation,  whether  by  staff  and  board  ar* 
rangem^nts,  outside  consultants,  or  a  combination  of  both.  While  It  Is  to  be  expected  thatevalu* 
atiOn  would  be  a  continuing  functii^  of  administration,  formal  evaluation  shoufd  t)e  undertaken 
periodicaily  by  the  board  to  review  the^program  in  light  of  current  needs  and  in  terms  of  the 
^^^gcncy*s  stated  purposes,  specified  goals,  and  relations  with  other  agencies  in  Its  field,  especially 
tax-supported  agencies.  The  agency  should  cooperate  with  Independent  evaluating  bodies  in  an 
effort  to  provide  an  objective  report  for  the  general  public.. 


♦When  the  JvTatlonal  Health  Council  and  the  Natiojial  Social  Welfare  Assembly  published  Standards 
(See  Chapter  11),  this  NBCC  standard  was  changed  to  recommend  adoption  of  the  published 
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Appendix  C 
List  of  Organizations  Described  in  Report 


The  Advertising  Council 

825  Third  Avenue 

New  York,  New  York  10022 

American  Association  of  Fund*Rdising 

Counsel,  Inc. 
500  Fifth  Avenue 
New  York,  New  York  10036 

American  Association  of  Museums 
2233  Wisconsin  Avenue 
Washington,  D.C,  20007  ^ 

Council  of  Better  Business  Bureaus  ^ 
(Philanthropic  Advisory  Department) 
^  1150  nthrStreet,  N.W. 
Washington;  D.C  20036 

CounciLon  Foundations 
888  7th  Avenue 

New  York,  New  York  10019  ^  _ 

joint  Commission  on  AccredlUtion  of  Hospitals 
^  875  North  Michigan  Avenue 
Chicago,  Illinois  60611 

»- 

National  Accreditation  Council  for  Agencies 

Serving  the  Blind  and  Visually  hiandicapped 
79  Madison  Avenue 
New  York,-New  York  10016 


National  Association  for  Hospital 
Development  * 
Box  561 

Tucson,  Arizona  85103 

The  National  Council  on  Philanthropy 

680  Fifth  Avenue 

New  York,  New  York  10019 

The  National  Health  Council 

1 740  Broadway 

New  York,/^iew  York  10019 

National  Information  Bureau 
41 9  Park  Avenue  South 
New  York,  New  York  1001 7 

National  Society  of  Fund  Raisers,  Inc. 

130  East  40th  Street 

New  York,New  Yoriri0016  / 

United  Way  of  America       ,  ^ 
(Committee  on  National  Agency  Support) 
801  North  Fairfax  Street 
Alexandria,  Virginia  22314 


i 


Fobt  notes 
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U  These  official  regulatory  activities  are  the  subject  of  other  papers  prepared  for  the  Filer  Com- 
mission. 

.  2.*  Ewatd  B.  Ny^uist,  "The  Meaning  and  Purpose  of  Accreditation"  (paper  delivered  at  meeting 
of  the  tibard  of  directors,  National  Accreditotion  Council  for  Agencies  Serving  the  Blind  and 
Visually  Handicapped,  New  York  City,  November  9,  1 967). 

*• 

3.  See  Appendix  C  for  a  list  of  organizations  described  in  this  report, 

4.  Ad  Hoc  Committee,  An  Exploratory  Study  of  Voluntary  Health  and  Welfare  Agencies  (New 
York,  N.Y.:  Schoolmasters'  Pr^ss,  1 961 ). 


5.  Selskar  M.  Gunn  and  Philip  A.  Piatt,  Voluntary  Health  Agencies,  An  Interpretive  Study  (Rox\\ 
aid  Press'Company ,,1945). 

6.  In^the  introduction  to  its  report,  the  Ad  Hoc  Cpmmittee  does  acknowledge  that  "a  majc^ 
reason  for  this  study  was  the  heated  debate  and  increasing  competition  among  independent  and 
fedc  rated  fu  n  d-raisi  n  g  grqup>. " 

7.  In  a  recent  discussion.  Dr.  Hamlin  commented  that  he  still  believes  in  the  efficacy  of  ongoing 

study  and  observed  that,  for  voluntary  health  agencies  at  least,  study  by  a  national  group  seems  to  " 

happen  periodically,  as  with  the  Gqnn-Platt  study  of  194M945,  the  Ad  Hoc  Committee's  study 

In  1959-1961,  and  part  of  the  work  of  the  Filer  Commission.  ' 
•• 

8.  As  a  result  of  this  decision  by  the  board  of  the  National  Health  Council,  one  of  its  important 
member  organizations,  the  National  Foundation,  resigned.  The  president  of  the  National  Founda- 
tion at  the  time,  Basil  O'Connor,  was  critical  of  the  Ad  Hoc  Committee,  its  rep.ort,  and  especially 
the  recommendation  for  a  commission.  •  •  , 

9»^  WillUm  K.  Selden,  "Research  in  Accreditation  of  Health  Educational  Programs,"  Part  One; 
Wof*^*"8  Papc/s  (Washington,  D.C..  Commission  on  Study  of  Accreditation  of^Seiec ted  Health' 
Educational  Programs,  1971)'; 

10.  Museums  USA  (W^hmgton,  D.C.;  Government  Printing  Office,  1 974). 

TV  American  Association  of  ^Museums, /Imer/w's  Museums:  The  Belmont  Report  (Washington, 


ERIC  ^/ 


349 


PBESERVING  THE  PRIVATE  VOLUNTARY  SECTOR: 
A  PROPOSAL  POR  A  PUBLIC  ADVISORY  COMMISSION  ON 

PHILANTHROPY 

Adam  Yarmolinsky'''  and  Marion  R.  Fremont-Smith* 

The  positive  benefits  to  society  from  a  vital  and  effective  private  voluntary  sector 
warrant  continuing  efforts  to  strengthen  and  Improve  fts  performance.  There  is, 
however,  no  single  body,.publlc^or  private,  with  the  continuing* responsibility  for 
assuring  that  th&  conditions  under  which  philanthropy  can  grow  and  improve  are 
nurtured  within  the  private  sector  Itself,  nor  that  the-tlnique  role  of  philanthropy 
and-the  contributions  it  makes  to  our  society  are  adequately  considered  in  the 
couf^  ^f  ^vernment  decision  making.  Neither  government  nor  the  private  sector 
itjelf  are  taking  adequate  steps  to  prptect  this  essential  resource,  much  less  to 
strengthen  it  against  future  crises. 

The  Internal  Revenue  Service  does  review  the  operation  of  philanthropic 
organizations  to  assure  that  they  meet  the  conditions  for  tax  exemption;  con^res-  ^ 
sional  commfttees  do  from  time  to  time  examine  certain  aspects  of  philanthropic 
activity;  and  the  attocheys  general  of  a  few  states  do  attempt  to  enforce  fiduciary 
standards  In  the  ^operations  of  charitalple  organizations,  although  these  efforts  are 
limited  ahd  fragmented.  But  regulation  by  the  Internal  Revenue  Service  and.  In  a 
few^states,  by  an  attorney  general  is  not  sufficient.  It  provides  no  means  for  analysis 
of  regulatory  measures,  existing  and  proposed,  to  determine  whether  they  are  too^ 
strict  or  too  lenient;  it  cannot  produce  the  data  on  philanthropy  -  who  is  acting 
and  to  meet  wtfet  needs  -  necessary  to  identify  emerging  needs  and  determine 
whether  existing  ones  are  being  adequately  friet.  There  Is  no  one  to  speak  for  the 
private  .voluntary  sector  as  a  whole  when  Congress  is  considering  changes  in  tax  laws 
that  will  affect  it/  nor  to  Identify  and  point  out  the  Impact  of  othetTgovernment 
actions  that  would  affect  it. 

In  short,  although  private  philanthropy,  like  government,  is  dedicated  to  meeting 
public  needs,  it  has  no  advowte  within  government  nor  before  the  public.  What  is 
needed,  therefore,  is  a  voice  for  the  private  voluntary  sector,  with  the  information 
to  speak  intelligently  about  hoNV  the  sector  operates  andj*iith  the  access  to  reach 
into  the  council  chambers  as  well  as  tbe  hearing  rooms  of  government* 

We  do  not  believe^this  can  be  done  within  the  private  sector  itself.  The  private 
voluntary  sector  Is  neither  organized  nor  supported  to  perform  adequately  this 
increasingly  important  role.  Its  verv^  independonce  and  diversity  operate  agai^nst 
finding  a  comrhon  entity  which  would  receive  sufficient  support  from  all  of  the 
components  of  philanthropy.  Jt  .could  not  obtain  the  vital  inform^ion  that  is 
needed  from  all  element!  of  the  voluntary  sector,  nor  could  it  speak  with  sufficient 
■authority  to  Congress,  the  Treasury  or'^ny  other  federal  or  state  bo^ly^       ^  ^  ^  . 

What  is 'needed  now  is  an  independent  public  body,  operating  v^-ithout  regulatory- 
powers,  but  employing  the  tools  of  information  gathering,  analysis  and  public  i 
discussion,  which  can  stimulate  and  encourage  private  efforts  to  improve  the^ 
performance  of  the  private  voluntary  sector  and  can  act  as  ^ts  spokesman  within  the 
government.  We  are  aware  that  the  Peterson  Commission  proposed  a  permanent 
Advisory  Board  on  Philanthropic  Policy  that,  although  federally  mandated,  included 
only  private  individuals.  We  believe,  however,  that  any  such  body  should  include 
representatives  of  both  the  public  and  private  sectors  so  that  differences  could  be 
thrashed  out  before  tf^ey  are  aired  in  a  conjgressibnal  or  executive^  hearing  room. 


t  Ralph  Wafdo  Emerson  University  Professor,  University  of  Massachusetts. 
*Choat9,  Hall  &  Stewart,  Boston,  Massachusetts. 

ErJc  ^  oko     -  '  . 
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"    This  memorandum  offers  a  proposal  for  the  creation  of  an  independent  public  # 
agency,  the  Advisory  Commission  on  the  Voluntary  Sector.  The  primary  focus  of 
the  proposed  commission  would  be  on  the  organization,  the  functioning,  an^i  the 
resulte  of  private  philanthropy,  as  well  as  the  relationships  between  donors  and 
donees.  It  would  haye  .no  enforcement  powers^  (except  to  require  submission  of  ^ 
reports),,  but  would  achieve  Its  ti^jectives  through  studies,  dialogue,  and  dissemina-  ' 
tion  of  Its  findings  and  recommendations.  It  would  engage  jn  a  continuous  process 
of  interpreting  the  philanthropic  sector  to  the  general  public  and  interpreting^ 
changing  public  attitudes  to  the  private  sector.  Specific  proposals  are  offered  belowf 
for  the  focus  of  the  proposed  commission's  work,  the  kinds  of  activities  it  might\ 
undertake,  the  way  its  governing  board  might  be  selected,  how  it  might  be  staffed 
4nd  funded,  and  what  special  problems  it  might  encounter.  A  draft  statute  to  establish 
the  commission  is  appended. 

ADVISORY  COMMISSION  ON  THE  VOLUNTARY  SECTOR:  A  PROPOSAL 

Functions 

In  pursuing  its  concerns,  the  proposed  commission  would  have  six  principal  . 
functions,  as  a,n  information  source,  as  a  clearinghouse,  as  a  provider  of  technical 
assistance,  as  an  architect  of  guidelines  and  criteria,  as  a  source  of  encouragement 
for  greater  private  eTfort,  as  a  watchdog  for  the  public  interest. 

As  an-informatton  source,  the  commission  would  collect,  organize,  analyze  and 
disseminate  data  bearing  on  the  activities  of  private  donors  and  donees,  as  well  as 
public  contributions  to  philanthropic  organizations. 

As  a  clearinghouse,  the  commission  would  provide  for  regular  exchanges  of  ideas 
of  information  among  philanthropic  organizations  and  regulatory  bodies. 

As  a  provider  of  technical  assitance,  the  commission  would  offer  help  to  donor 
and  donee  organizations,  as  well  as  respond  to  requests  from  the  Treasury  and  the 
Internal  Revenue  Sen/ice. 

As, an  architect  of  guidelines  and  criteria,  the  commission  would  articulate 
non-binding  standards  for  those  aspects  of  the  management  and  operation  of  private 
voluntary  organizations  that  they^  all  share.  Clearly  the  commission  would  not 
attempt  to  tell  colleges  what  their  educational  policy  should  be  or  hospitals  what 
he^th  care  standards  they  should  observe.  Rather  it  would  be  concerned  With  fund 
Vaising,  rfi^na^em.ent  of  assets,  and  accountability. 

As  di' source  of  encouragement  for  greater  private  effort,  the  commission  would 
seek  ways  to  foster  Increased  voluntary  contributions  of  resources  and  energies  to 
the  private  p'hilantjiropic  sector  on  a  continuing  basis  and  would  act  as  a  public 
interest  spokesman  within  the  government. 

As  a  watchdog  for  the  public  interest,  the  commission  would  reyi.ew  the  wprk  of 
regulatory  agencies  and  their  impact  on  philanthropic  organizations  and  donors.  It 
would  analyze  proposals  for  new  legislation  and  regulations  with  special  attention  to 
Treasury  Regulations  and  Revenue  Procedures.  It  would  also  generate  regulatory  and 
legislative  proposals  on  its  own.  Within  its  own  area,  the  commission's  activities 
would  be  analogous  to  the  recently  expanded  functions  of  the  General  Accounting 
••Office.-  ,  ^ 


Concerns 

The  commission's  focus  would  be  on  three  major  concerns:  The  need  for  private 
philanthropjc  activity  and  the  extent  to  which  those  needs  are  being  met,  the 
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processes  tHrough  Which  philanthropic  activity  takes  place,  and  the  ways  in  which 
private  giving  and  the  recipients  of  private  giving  are  regulated. 

Needs,  as  indicated  above,  encompass  botti  the  role  of  private  giving*  in  mee|ing 
the  nceck  oif  priyate  philanthropic*  organizations  and  the  role  of  those  oi^anizations 
in  meeting  puolig*  needs.  Given  the  accelerating  pace  of  social  change,  this  concern- 
would  emiiliasize  the  role  of  voluntary  activity  in  fostering  innovations,  in  both 
private  and  public  spheres. 

Exa^fiples  of  possible  commission  undertakings  in  this  area  of  concern  include: 

•  An  annual  report  on  the  size  and^shape  of  the  private  philanthropic  sector  in 
the  economy,  and  the  sources  ofl^  support,  with  an  analysis  of  trends.  Such  a 
report  would  be  somewhat  analogous  to  the  annual  report  of  the  Council  on 

•  Economic  Advisers,  and  could  be  quite  widely  disseminated. 

•  A  study  of  the  implications  of  the  changing  relative  roles  of  private  and  public 
funding  in  tne  suppat  of  voluntary  hospitals,  in  the  light  of  impending  changes  in 
the  health  care  system.   , 

•  A  study  of  the  funding  of  public  interest  law  firms  with  a  view  to  identifying 
alternative  rationale#for  and  ranges  of  private  support. 

•  A  cooperative  study  with  the  Overseas  Development  Council  of  the  changing 
roles  of  private  relief  agencies,  the  Agency  for  International  Development,  and 
international  public  agencies  in  administering  emergency  relief  programs. 

•  A  study  of  the  giving  habits  of  families  and  individuals  in  the  lower  ha^lf  of  the 
income  distribution.  Such  a  study  would  be  conducted'so  that  once  a  base  line  had 
been  established,  trends  couJd  be  determined. 

.  •  A  study  of  the  probable  impact  of  alternative  minimum  tax  proposals  on  gifts 
to  various  classes  of  tax-exempt  organizations.  Such  a  study  would  draw  on,  but 
'also  supplement,  data  collected  by  the  Internal  Revenue  Service,  and  might  be  a 
basis 'for  test|^ny  before  the  apprcfpriate  congressional  committees. 

^ocesses  encompass  the  Nyays  in  wJ^ich  donor  and  donee  organizations  are 
established  and^governed,  how  tWJj^Mgvide  access  to  those  seeking  funds  or 
services,  how  they  make  disclosurp' of  their  operations  to  the  general  public,. and 
how  they  obtain  iFunds,  whether  for  their  own  purposes  or  for  distribution,  whether 
from  mass  solicitation  or  limited  individual  giving,  whether  from  private  or  public 
sources.^  '  " 

Examples  of  possible,  commission  undertakings  in  this  area  of  concern  include: 

•  A  study  of  sdSHation  practices  of  large  charities,  including  analysis  of 
patterns  of  intemal  organization  and  relations  with  outride  professionals.  Such  a 
study  might  be  updated  peripdically! 


•  A  study  of  ways  to  increase  voluntary  serVtee'^  |>ftrsons  desknm  of  making 
philanthropic  contributions.  * 

•  A  study  of  giving  practices  of  large  business  corporations,,  with  special 
.\  reference  to  the  apparent  tendeney^  to  abandon  corporation  .  foQndations. 

^  A  study  of«  the;process  for  winding  up  organizations  that  have  outlived  their 
'  useifiilness.  .  ^  ,  ^ 

^ •  A  study  of  the  problems  of  museums  and  performing  arts  groups  in  finding 
the  mnner.  balance  between  increasing  outreach  and  assessing  costs  to  users. 
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Regulation  encompasses  the  ways  in  which  donor  and  donee  organizations  are 
regulated  by  federal,  sute,  amd  local  government,  as'well  as  the  ways  in  which  these 
organizations  and  groups  of  organizations  attempt  to  regulate  themselves.  It  also 
includes  reconciling  the  effects  of  independently  generated  and  adpilnistered  state 
and  fedbral  requirements.  ^ 

Ex^ples  of  possible  commission  undertakings  in  this  area  of  concern  include- 

•.  A  survey  of  the  impact  flQ^philanthfopic  organizations  of  grant  conditions 
imposed  by  the  National  Endov^ents  of  the  Arts  and  Humanities  and  the  National 
Institutes  of  Health,  including  theleffect  of  matching  requirements. 

•  A  study  of  the  need  for  fjrther  government  action  to  modify  obsolete  or 
impractical  purposes  of  long-established  organizations  and  of  whether  the  federal 
government  or  the  4>tates  should  lave  primary  jurisdiction  over  such  mod4fications. 

•  A  study  of  the  impact  ot  ^qual-opp'ortunity  regulations  on  philanthropic 
organizations.        .   ^  "  •  ^ 

•  Development  of  a  Model  Code  of  Conduct  for  trustees  and  directors  of 
philanthropic  organi/atic^ns. 

•  An  analysis  of  the  effectiveness  of  state  laws  and  local  ordinances  regulating  the' 
public  solicitation  of  funds,  including  the  question  of  whether  federal  regulation  of 
some  kindlnay  be  desirable.  '  i. 

The  combination  of  these  three  major  concerns  with  needs,  procedures,  and 
regulation  will  raise  questions  about  the  standards  of  accountability  that  are  being 
applied,  explicitly  or  Implicitly,  to  the  philanthropic  sector,  and  the  proposed 
commission  should  be  able  to  contribute  to  the  public  dialogue  in  that  area  as  wQll. 

To  try  to  encompass  the  entire  subject  matter  of  pful^nthropic  activity*  is  l^yoq^ 
the  capacity  of  any  oversight. commission,  since  this  activity  involves  comple)^ 
questions  in  fields  such  as  education,  science,  the  arts,  and  welfare,  each  of  which 
has  Its  own  area  of  expertise.  The  concerns  envisioned  for  the  proposed  commission 
are  common  to  all  fields  of  philanthropic  activity,  and  by  limiting  its  focus  to  these 
concerns,  the  commisjsion's  task  should  be  manageable  and  should  avoid  improper 
intervention,  in  specialized  substantive  activities. 

Methods 

In  carrying  out  its  functions  and  pursuing  its  concerns,  the  propped  commission 
v^ould  employ  six  methods,  organizing  available  data,  obtaining  supplementary  data, 
conducting  special  studies,  disseminating  materials,  offering  consultative  services,  and 
serving  as  convenor  agency. 

A  good  deal  of  the  factual  material  needed  for  the  com n[iiss ion's  work  consists  of 
already  available  c/c/rc; .collected  by  the  Internal  Revenue  Service  or  other  agencies, 
and  which  would  have  to  be  made  readily  available  to  the  commission. 

The  commission  would  also  need  to  have  the  authority  to  gather  supplementary 
data  as  needed  from  donee  and  donor  organizations  and  state  and  local  feguU^tory 
bodies.  <  .  -  -  ^  ,  • 

^  The  commission^  would  need  to  conduct  a  number  of  speqiaL  studies,  some  of 
them  on  a  continuing  ^asis,  both  in-house  and  by  contractinpwith  othe*  entities 
and  individual  researchers.  These  would  include  studies  of  the  extent  and  seriousness 
of  abuses,  including  abuses  of  solicitation. 

The  commission  would  need  to  organize  an  extensive  program  of  dissemination 
both  for  materials  that  it  produced,  itself  and  for  other  material  produced  outside. 
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*  the  commission^that  it  found  useful.  One  of  the  kinds  of  data  that  the  commission 
might  disseminate  would  be  a  directory  or  directories  which  would  be  more 
Informative  than^  those  currently  issued  by  the  Internal  Revenue  Service.  It  might  at 

^me  time  be  able  to  establish  a  central  registry  of  the  data.  Where  specific  areas  of 
abuse  are  found,  this  information  would  be  transmitted  to  appropriate  state  and 
federal  authorities  in  addition  to  the  general  public.  | 

The  commission  would  serve  as  convenor  agency  for  gatherings  of  \bnor  and 
donee  groups  and  regulatory  agpndes  and  for  intercha«ges  among  these  grotips.  The 
co/nmission  would  also  convene  a  biennial  National  Confewnce  on  the  r^-ivate 
Philanthropic  Sector.  '  \  ■ 


Organization  ^ 

a  public  body  dealing  with  independent  private  constituencies, 'the  proposed 
'commission  should  be  an  independent  federal  government  agency,  organized  outside 
the  confines  of  any  of  the  cabinet  departments. 

A  commission  form  with*a  chief  executive  officer  selected  by  the  commission 
seems  more  appropriate  than  a  single-headed  agengy  for  dealing  with  policy  issues  in 
the  private  sector.  Further,  it  seems  preferable  for  the  commission  members  to  serve 
on  a  basis  that  permits  them  to  retain  their  principal  career  commitments. 

There  are  a  number  of  ways  in  which  membership  could  be  allocated.  A  general 
pattern  is  suggested  by  the  Advisory  Commission  on  Intergovernmental  Relations, 
which  includes  representation  from  federal,  state,  and  local  government  and  from 
the  executive  and  legislative  branches. 

In  order  to  assure  adequate  expression  for  all  the  maj(5r  points  of  view  involved 
in  shaping^  public  policy  in  this  area,  commission  membership  might  be  structured 
along^the following  lines:  four  members  from  the  execQtive  branch  of  federal 
government  -  the  Secretary  of  the  Treasury,  the  Commissioner  of  Internal  Revenue, 
the  Secretary  of  Health,  Education  and  Welfare  and  the  Director  9f  the  Office^of 
Management  and  Budget;  foljr  members  from  the  legislative  branch  -  two  Senators 
and  two  Representatives,  selectecj  Jby  the  legislative  leadership  on  a  bipartisan  basis; 
four  memb.ers  of  state  and  local  government  -  two  governors,  a  representative  of 
the  National  Association  pf  Attorneys^  General^  and  a  representative  of  the  United 
States  Conference  of  Majors;  twelve  private  citizens  -  three  who  would  bring  the 
viewpoint  of  donors  to  the  commission  and  nine  who  would  bring  the  viewpoint  of 
philanthropic  oj^nizations  and  of  the  beneficiaries  of  their  services.  This  last  group 
would  include  persons  affiliated  With  a  wide  variety  of  organizations  in  all  of  the 
major  areas  of  philanthropi©  activity,  such  as  education,  health,  social  welfare,, the 
arts  and  humanities,  civic  and  pubKc  affairs,  and  religion.  These  individuals  from 
private  life  would  be  nominated  by  the  President  with  the  advice  and  consent  of  the 
Senate,  also  on  a  bipartisan  basis,  for  fixed  and  staggered  terms.  The.full-time  chief 
executive  of  the  comn^ission,  after  his  selection  by  the  commission,  would  serve  as 
an  ex  officio  member  thereof  in  order  to  enhance  the  stature  of  his  position. 

The  commission  in  turn  would  name  an  advisory  council  of  up  to  100  members, 
representing  all  segments  of  the  philanthropic  sector  and  a^ain  including 
bfeheficiaries.  The  council  would  play  ♦a  major  role  in  filling  vacancies  in  the 
commission  from  private  life,  and  .in  the  biennial  conference  described  above. 

In  preparing  the  legislation  to  create  the  commission,  its^proponents  shotJld-^s^ek 
to  make  legislative  history  emphasizing,  the  need  for  the  broadest  range  of  represen- 
tation both  on  the  commission  and  its  advisory  council,  with  special  emphasis  on 
those  groups  that  have  had  limited  access  to  sources  of  support. 
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Staffing 

The  proposed  Ciommission  would  require,  only  z  very  small  central  staff,  and 
Indeed  Its  operations  should  be  more  effective  and  efficient  If  It  depended  primarily 
on  outside  consultants  for  studies  and  reports,  fnalntalnlng  only  enough'  staff  to 
select,  supervise,  and  evaluate  the  work  it  contracts  or  jnakes  grants  for.  A  .staff  of 
approximately  ten  professionals  should  be  sufficient,  and  there  should  be  a\serious 
commitment  to  resist  the  bureaucratic  imperative  of/expansion,  perhaps  adopting 
the  informal  rule  of  the  ACIR  that  there  should  never  be  as  many  employees  .as 
there  are  commissioners.  '  -  - 


Funding 

0 

'  ft 

The  proposed  commission  should  be  funded  from  federal  government 
appropriations,  preferably  under  a  multi-year  authorization  in  order  to  enhance  its 
independence.  A  $3,000,000  .to  $4,000,000  annual  budget  seems  a  reasonable 
approximation  for  aystere  but  effective  operation,  assuming  a  core  budget  of 
approximately  $1>000,000,  and  $!2,000,000  to  $3,000,000  in  project  and  contract 
operations.  Some  part  of  the  amount  might  be  matched  by  imposing  a  modest 
registration  fee  from  those  organizations  filing  reports  with  the\com mission  to  be 
treated  a$  U.S.  Treasury  miscellaneous  receipts.  If  200,000  organ\ati«aw^ualifying 
^  under  section  501(c)(3)  were  to  pay  a  $10  fee,  the  total  amount  would  preside  the 
equivalent  of  two  thirds  of  the  suggested  budget.  Religious  bodies  m\ght  be 
exempted  from  the  fee  requirement,  in  order  to  avoid  a  possible  constitbikml 
question.  '  ^  ^ 

Special  Problems  ^ 

Although  the  most  troublesome  problems  of  the  proposed  commission  probably 
cannot  be  anticipated,  there  are  a  number  of  problems  that  must  be  expected  aod 
can  be  discussed  at  least  briefly  in  advance.  They  include  duplFcation  of  effort,  lack 
°  pf  authority,  establishment  and  maintenance  of  sta^turfe  and  objectivity,  and** 
avoidance  of  undue  rjestraints  on  innovation.  * 

If  the  commission  proposal  isypursued  seriously,  the  counter-argunrtent,  wHI 
undoubtedly  be  advancecl  that  It  would  only  be  duplicating  information  already 
collected  by  other  agencies,  public  and^  private,  including  particularly  the 
Tax-Exempt  Organizations  Division  of  the  Internal  Revenue  Service.  The  short  \ 
answer  to  this  argument  is  that  information  on  philanthropy  is  still  woefully 
inadequate,  as  the  work  of  the  Filer  Commission  has  demonstrated.  We  do  not  have 
an  adequate  breakdownj  of  giving  by  substantive  fields,  and  ^we  know  very  little 
♦  about  the  giving  patterns  of  thg  multitude  of  small  givers.  We  know  very  little  aboi/t 
tfee  economics  of  operating  philanthropic^  organizatiorts,  and  tfie  effect  their 
tax-exempt  status  has  on  their  decisions.  Furthermore,  what  information  we  do  have 
is  not  organized^  in  the  most  usable  ways. 

B|it  more  specifically,  in  order  to  be  really  useful,  the  collection  information 
must  be  related  to  substantive  purposes,  and  the  substantive  purposes  of  the 
commission  W^ould  be  diffwnt  from^tfie  pMrj>oses^of  th&  Internal  Revenue  Service 
or  any  existing  private  organization.  The  commissibn*&l^ral  concerns  would  be 
reflected  in  the  way  it  collected  information,  how  it  ^^anizfed  that  information, 
and  how  it  used  and^disseminated  the  Information.  It  would  rely  {jeaVily  on^raw 
data  collected  by  other  agencies,  particularly  the  Internal  Revenue  Service,  in 
additioh  to  its  own  direct  data  collection^but  the  value  of  woj"k  wodl4,be  in  the 
•  ^  way  it  handled  the  raw  cfa^a  —  and  also  in  the  requiremehts  it  generated  for 
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additional  data.  Further,  although  it  would  be  placing  additional  burdens  on  the 
dTganizations  from  which  it  received  reports,  its  special  concerns  would  make  it 
particdiarly^ensrtive  to  the  problems  of  multiple  reporting  requirements. 

It  is  an  essential  element  of  the  commission  proposal  that  i^ should  not  have  any 
regulatory  authority  other  than  to  compel  the  filing  of  reports.  Otherwise  the 
pluralism  and  diversity  that  are  at  the  core  of  the  rationale  for  private  philanthropy  ' 
may  be  threatened.  But  without  regulatory  authority,  how  are  the  commission's 
recommendations  to  be  carried  out?  The  force  of  publicity  may  be  a  Significant 
factor.  In  the  past,  philanthropy  has  tended  almost  to  overreact  to  criticism.  It  is, 
however,  subject  to  criticism  from  many  sources,  and  the  ciliticisms  are  often 
mutually  inconsistent.  Private  organizations  are  urged  to  be  bold  but  n^t  to  be 
controversial,  foundations  are  urged  to  maintain  spending  levels  but  not  to  invade 
corpus,  to  state  their  program  limitations  but  not  to  exclude  worthy  objects  of  ' 
^  benevolence  outside  their  program  guidelines.  How  will  the  views  of  tlie  commission, 
get  appropriate  attention? 

The  answer  may  have  to  be  found  in  the  resolution  of  the  next  problem:  ^ 
establishing  and  maintaining  the  stature  and  objectivity  of  the  comroission.  It?  initial 
stature  will  depend  both  on  the  way  it  is  set  up  and  on  the  caliber  of  the  initial 
appointments.  They  will  have  to  be  the  kind  of  people  who  already  have  the  respect 
of  opinion  leaders  generally  throughout  the  country.  Jt  will  not  be  enough  for  these 
appointees  to  be  -well  regarded  by  the  large  givers  and  by  the  trustees  of  the  major 
foundations,  because  commission  reports  will  have  to  resonate  with  public  opinion, 
•  in  order  to  "be  effective.  Good  advice  will  not  be  taken  just  because  it  is  good 
advice.  .  - 

The  (^mmissioh  will  have  to  be  extraordinarily  solicitous  also  of  its  deputation 
for  objectivity,  since  it  could  be  so  easily  dismissed  either  as  a  creature  of 
philanthropy  itself,  or  as  an  instru|nent  of  populist  forces  desiring  to 'cut  back  the 
role  of  philanthropy.  There  are  no  formulas  to  resolve  this  problem,  beyond 
diligence  and  good  judgment,  and  assuming  that  able  people  have  been  selected  to 
do  the  work  of  the  organization.       '  • 

Once  the  commission  has  established  its  capabilities  and  its  bona^fides,  it  should, 
be  listened  to,  and  its  recommendations  fully  considered  by  donors,  donees,  the  rest 
of  the  gov^nment  and  the  general  public.  But  at  that  point  the  opposite  danger 
may  develop,  that  it$  recommendations  gain  sucfi  genera!  acceptance  that  they^ 
become  serious  restrictions  on  the  substantive  judgment  of  donors  and  donees,  and' 
even  dull  the  famous  cutting  edge  that  philanthropy  and  voluntarism  isjhought  to 
have  in  public  policy  development.  Here  again,  the  principal  safeguard  is  the  good  " 
.  judgment  of  the  commissipn  and  its  staff.  If  they  do  try  to  assume  a  jcoordinating 
role,  there  will  be  a  backlashj  either  from  philanthropy  or,  more  likfely,  from  the 
groups  or  classes  of  grantees  that  are  adversely  affected.  It  ^eems  reasonable  to 
suppose,  however,  that,  as  the  Council  of  Economic  Advisors  has  not  been  able  to 
achieve  a  mono'poly  on  opinion  about  the  economy,  and  the  Nationaj  Science 
Foundation  has  not  been  able  to  achieve  a  monopoly  on  opipion  about  fundamental 
"scientific  research,  so  the  commission  would  find  a  good  deal  of  healthy. competi- 
tion in  opinions  about  -the  proper  conduct  of  philanthropy.  .  f 

As  pointed  out  above,  no  commission  can  deal  with  all  of  the  substantive 
problems  and  policies  of  the  various  kinds  of  philanthrope  organizations.  Any  body  ^ 
that  attempted  to  do  so  would  destroy  itself  in  the  process.  Nor  is  a  bureaucratic 
enterprise  envisioned^  particularly  where  the  only  regulatory  functioji^is  to  compel 
production*  of  information.  If  the  public  representatives  on  the  comrrfission 
or  merfibers  of  the  staff  J^mpted  such  an  expansion  of  its  activities,  they  would  be 
restrained  by^lhe  privatWiembers.  In  turn,  the  vigilance  of  the  private  members 
would  be  maintained  .through  the  process  of  npmiriation  by  the  100-member 
advisory  council.  •  ' 
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What  the  C<jnimte!|)n  coufd  do71trS0m,....woitW^be  to  provide  a  generally  respecjted 
voice/  spf^king  out|&>  as  to  be  heard  throiJghput  the  country  in  the  p^^tjlic  and 
prfvate  seCtofS,  on  the  fole  of  philanthropy,  both  the  givinjg  and  the  doing.  This 
sector  is  .going  to  need  a  , good  deal  more,  Ind  qjorg  effective, 'support,  both  public 
and  private,  if  it  is  to  continue  to  contribute  signiffcahtly,  as  it  has  been  doing,  to 
the.(iuality  of  life  in  the  world  today. 


Appendix 
AN  ACT 


To  establish  a'n   ,  ^ 
*  Advisory  gommission'on  the  Voluntary  Sector 


^,tt  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  aSAmeric  a 
It^ongress  assembled,. 

ADVISORY  COMMisSION  ON  THE  VOLUNTARY  SE 

SEC.  1.  There  is  her^  estabHshed  a  permanent  non-partisan  commission  to  be  known  as 
the  Advisory  Commission  on  the  Voluntary  Sector,  hereir>after  referred  to  as  the  "Commission^'. 

DECLARATION  OF  PURPOSE 

SEC.  2.  American  society  has  long  been  distinguished  by  the  existence  of  an  active  and 
independent  private  voluntary  sector  complementing  the  work  of  government  in  serving  public 
needs  and,  at  th^  same  time,  providing  (qualities  of  pluralism  and  innovation  that  are  es^ntial.to 
the  general  wet/are.  The  independence  of  this  sector  requires  that  a  significant  portion  of  its 
support  be  derfv^d  from  private  giving,  which  present^%pecial  problems' affecting  the  Integrity  of 
(he  tax  l^ws  and  the  'effectiveness  of  the  charitable  deductions  thereunder..  To  assure  the 
^(TlDntlnuing*  independence  and  significance  of  this  vital  component  of  American  life.  It  Is 
essential,  therefore,  that  an  appropriate  agervSy  be  established  to  enctiurage,  stre.ngthen  ^art^d 
improve  tKe  private  voluntary  ?e€tor  and  the  flow  of  private  giving. 

*    It  Is  intended  that  the  Commission,  in  the  performance  of  its  duties,  will  ~ 

(1)  . collect,  organise,  analyze  and  disseminate  data  bearing  on  the  private*  vojuntary 
sector;    ^    '  .  ' 

(2)  provide  technical  assistance  to  the  private  voluntary  sector  and  to  governmerftal 
agencies  with  iregulatory  responsibilities  in  this  sector.  '  ,  ^ 

(3)  recommend  means  of  fostering  Increased  contributions  of  resources  and  energies  to 
the  private  voluntary  sector; 

(4)  recommend  n^efhods  for  improving  standarcis  and  accountability  of  organizations  In 
the  private  voIuntary>scrfoY;  and  ;  •        J  ^ 

(5)  review  the  work  of  regulatory  agencies  and  their  in;ipact  on  tl^e  private  vo I uf^ry  sector. _ 

,  *     ,  DEFINITIONS 

S&.  3.  For  purposes  of^  this  Act,  ^  * 

(a)  the  term  "private  voluntary  organlza^tion"  shall  mean  an  organization  described  ig  section 
501(c)(3)  of  the  Internal  Revenue  Code  of  19Sl,  as  amended.  .  / 
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(b)  the  term  "private  giving**  shall  mean^  contributions  by  ^private  individuals  and  non- 
governmental organizations  including  business  corporations  to  p^vate  voluntary  organizations. 

(c)  the  term  "private  voluntary  sector"  shall  mean  the  totality  of  activities  of  private 
voluntary  organizations  and  private  giving. 


MEMBERSHIP  OF  THE  COMMISSION 

SEC.  4.(a)  The  Commission  shall     composed  of  twenty-five  members,  as  follows: 

0)  four  members  representative  of  the  Federal  government  who  shall  be  the  Secretary  of 
the  Treasury,  the  Commissioner  of  Internal  Revenue,  the  Secretary  of  Heal^,  Education  and 
Welfare,  and  the  pirector  of  the  Offic^e  of  Management  and  BiK^get; 

(2)  two^  members/appojnted  by  the  President  of  thc^Senate,  who  shall  be  Memjbers  of  the 
Senate;  \ // 

(3)  two  membei^j.^^pted  by  the  Spealcer  of  the  House  of  Representatives,  who  shall  be 
Members  of  the  Hou2r^>^' 

\4)  four  members' representative  of  state  and  local  governments,  two  of  whom  shall  be 
governors  of  sUtes,  aj)pointcd  by  the  President  of  the  United  SUtes  from  a  panel  of  four 
submitted,  by  th©' Governors'  Conference,  one  of  whom  shall  be  a  representative  of  the  National 
Association  of  Attorneys  General,  appointed  by  ^e  President  from  a  panel  of  two  submitted  by 
that  association,  ^and  ,one  of  whom  shall  be  a  representative  of  the  American  Municipal 
Association,  appointed  by  the  President  from  a  panel  of  two  submitted  by  that  association; 

(5)  twelve  members  appointed  by  the  President  of  the  iJniled  States,  all  of  whom  shaJl  be 
private  citizens,  ihjee  of  whom  shaH  represent  the  viewpolnisot  private  donors  and  nine  of 

-  whom  shall  represent  the  viewpoints  of  voluntary  organizaliorts  and  the  beneficiaries'of  their 
services.  TttMatter  group  shall  include  persons  affiliated  with  a  wide  variety  of  organizations  and 
all  of  the  major  areas  of  philanthropic  activities  such  as  ed^ucation,  health,  social  welfare,  the 
arts  and  humanities,  civic  and  public  affairs,  and  religion;  and         ^  ' 

(6)  the  execDtlve  dy^cfor  of  the  Commission  as  appointed  pursuant  to  subsection  (b)  of 
section  7  of  this  Act,  who  shall  be  a  nonvoting  mernber  of  the  Commission. 

(b)  The  members  appointed  from  private  life  uncier  paragraph  (5)  of  subsection  (a)  shall 
be  appointed  without  regard  to  political  affiliation;  pf  each  class  of  men) be rs  enumerated  in 

"paragraphs  (2)  and  (3)  of  subsection  (a),  only  one  shall  be  from  the  majority  party  of  the 
respective  houses.  ^ 

(c)  The  term  of  office  of  those  classes  of  members  enumerated  in  paragraphs  (2)^  (3)  and 
(4)  of  subsection  (a)  shall  be  two  years.  The  term  of  office  of  the  members  appointed  from 
private  life  un^r  paragraph  (5)  of  subsection  (a)  shall  be  three  years,  except  that  any  member 
appointed  to  fill  a  vacancy  occurring  %uox  to  the  expiration  of  the  term  for  which  his 
predecessor  was  appointed  shall  be  appointed  only  for  the  remainder  of  such  term,  and  except 
th^  the  t^ms  of  the  office  of  such  members  first  taking  office  shall  expire,  as  designated  by 
the  President  at  the  time  of  appointment,  four  at  the  end  of  the  first  year,  four.at  the  end  of 
the  second  year  and  four  at  the  end  of  the  third  yeaT^after  the  date  of  appointment.  All 
members  4fcscribed  in  paragraphs  (2),  (3),  (4)  and  (5)  of  subsection  (a)  shall  be  eligible  for 
reappointment.  Eacif  member  of  the  Commission  shall  serve  in  any  pvent  until  his  successor  is 
appointed  and  qualified:  ^  ^ 


'  ORGANIZATION  OF  THE  COMMISSION 

SEC.  5.(a)  The  President  shall  convene  the  CommJssioQ  within  ninety  days .  following 
enactment  of  this  Act  at  such  time  and  place  as  he  m«y  designate  foj  the  Commission's  initial 
meeting.   »  ^ 
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(b)  At  its  first  meeting  and  from  time  to  time'  thereafter,  the  Commission  shall  elect 
v^'^'^ng  the  members  chosen  from  private  life  a  Chairman  and  a  yicc  Chairman. 
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(c)  Any  vacancy  in  the  membership  of  the  Commission  shall  be"  filled  in  the  same 
manner  in  which  the  original  appointment  was  made:  ^ 

(d)  Where  any  member  ceases  to  serve  in  the  official  position  from  wJiich  orlginalty 
appointed  under  section  4(a),  his  place  on  th^e  Commission  shalhbe  deemed  to  be  vacant. 

(e)  Eight  members  o^,  the  Commission  shall  constitute  a  quorum. 


DUTIES  OF  THE  COMMISSION 


SEC.  6.  It  shall*  be  the  duty  of  the  Commission  -    ■  - 

(1)  to  engage  in  such  activities  and  to  make  such  studies  and  investigations  as  are  necessary 
or  desirable  in  the  accomplishment  of  the  purposes  set  forth  in  section  2  of  this  Act;_ 

(2)  to  submit  an  annual  report  to  the  President  and  the' Congress, on  or  before  January  31 
of  each  year.  The  Commission  may  also  submit  such  additional  reports  to  tfie  President,  to  the 
Congress  or  any  committee  of  the  Congress,  and  to  any  unit  of  government  or  organization  as 
the  Commission  may  deem  appropriate;  and 

(3)  to  convene  once  every  two  years  a  National  Conference  on  the  Private  Voluntary  Sector 
to  foster  the  exchange  of  ideas,  to  promote  the  purposes  of  the  private  voluntary  sector  and  to 
review,  evaluate  and  advise  on  the  activities  of  the  Commission. 

*    POWERS  AND  ADMINISTRATIVE  PROVISIONS 

SEC.  7.(a)  In  furtherance  of  its  purposes  the  Commission  is  authorized  to  require  the  filing 
with  it  of  such  information  reports  by  private  volunlary  organizations  as  rt  may  prescribe  an^lo 
establish  a  registry  thereof.  The  Commission  is  authorized  to  set  reasonable  fees  to  be  paid  upon 
filing  such  reports  and  to  set  reasonable  penalties  for  failure  to  fiHe  such  reports,  ^uch  fees  and, 
penalties  to  be  collected  and  paid  into  the  Treasury  as  miscellaneous  receipts.  « 

(b)  The  Commission  shall  have  power  to  appoint,  fix  the  compensation  of,  and  remove 
an  executive  director  without  regard  io  the  civil  service  laws  or  the  Classification  Act  of  1949. 
Such  appointment  shall  be  made  solely  on  the  basis  of  fitness  to  perforn\  the  duties  of  the 
position  and  without  regard  to  political  affiliation. 

(c)  Each  department,  agency  and  instrumentality,  of  the  executive  branch  of  the 
Government,  including,  independent  'agencies,  is  authorized  and  directed  to  furnish  to  the 
Coivimission,  uponVeqUest  made  by  the  Chairman,  Vice  Chairman  or  executive  director,  such 
Information  as  the  Commission *deems  necessary  to  carry  out  its  functions  under  this  Act 

*         *         -  . 

(d)  Subject  to  such  rules  ^nd,  regulations  as  may  be  adopted  foy.  the, Com  mission,  the 
executive  director,  without  regard  to  the  crvil  service  laws  and  the  Classification  Act  of\1^9,and 
without  reference  to  political  affiltationt  shall  have  the  power  —  ^  '  « 

(1)  to  appoint,  fix  the  compensation  of,  and  remove  such  other  personnel  as  he  deems 
necessary,  '    ^  , 

(2)  to  procure  temporary  and  intermittent  services  to  the  same  extent  as  is  authorized 
by  section  15  of  the  Administrative  Expenses  Act  of  1946  (5  U.S.C.' 55a)  but  at  rates  not  to 
^ceed  4-  a  day  foF  individuals. 

(e)  Except  as  otherwise  provided  in  this  Act,  persons  in  the  employ  of  the  Commission 
under  subsections  (b).and  (d)(1)  of  this  section  shall  be  considered  tabe  Federal  employees  for  all 
purposes,  including 

(1)  the  Civil  Service  Retirement  Act,  as  amended  (5  U.S.C.  2251-2267), 

^  (2)  the  federal  Employees'  Group  Life  Insurance  Act  of  1954,  as  amended  (5  U.S.C. 
2091-2103),     '  ^  - 


^     (3)  annual  and  $ick  kaVe,  and  /  \ 

(4)^ the  Travel  Expelfi*  Act  of  1949,  as  amended  (5  U.S.C.  835'84i). 

(f)  No  individual  employed  in^the  service  of  the  Commission  shall  be  paid  compensation 
for  ^ch  einpioyment  at  a  rate  in  excess  of  the  rate  provided  for  grade  18  under  the  General 
Schedule  of  the  Classification  Act  of' 1949,  as  amended,  except  that  the  executive  director  of 
the  Commission  may  be  paid  compensation  at  any  rate  not  exceeding  the  rate  prescribed  for 
level  U)  in  the  Federal  Executive  Salary  Schedule  of  the  Federal  Executive  Salary  Act  of  1964. 


COMPENSATION  OF  COMMISSION  MEMBERS 

SEC.  8.(a)  Members  of  the  Commission  who  are  Members  of  Congress  or  officers  of'  the 
executive  branch^  of  the  Federal  Government  and  the  executive  director  of  the  Commission  shall 
serve  without  compensation  in  addition  io  that  received  in  their  regular  public  employment,  but 
shall  be  allowed j  necessary  travel  expenses  (or,  in  the  alternative,  a  per  diem  in  lieu  of 
subsistence  and  mileage  not  to  exceed  the  rates  prescribed  in  iht  Travel  Expense  Act  of  1949, 
as  amended),  without  regard  to  the  Travel  Expense  Act  of  1949,  as  amended  (5  US.C. 
835*842),  Ihe  Standardised  Government  Travel  Regul^ons,  or  section  10  of  the  ^ct  of  March 
3,  1933  (5  U5.C.  73b),  and  other  necessary  expenses  incurred  by  them  in  the  performance  of 
duties  vested  In  the  Commission. 

(b)  Members  of  the  Commission,  other  than  those  to  whom  subsection  (a)  is  applicable, 
^alf 'receive  compensation*  at  the  ra^jc  of  $ —  per  day  for  eaqh  day  they  are  engaged*  in  the 
performance  of  their  duties  as  members  'of  the  Commission  and  shall  be  entitled  to 
reimbursement  for  travel,  subsistence,  and  other  necessary  expenses  incurred  by  them  in  the 
performance  of  their  duties  as  members  of  the  Commission,  as  provided  for  in  subsection  (a)  of 
this  section.  ► 


ADVISORY  COUNCIL 

SEC.  9. (a)(1)  For  the  purpose  of  advising  and  assisting  the  Commission  with  respect  to  its 
activities,  therejs  hereby  created  a  National  Advisory  Council  on  the  Private  Voluntary  Sector, 
hereinafter  referred  to  as  the  "Advisory  Council,*'  which  shall  consist  of  up  to  one  hundred 
persons,  not  otherwise  in  the  employ  6f  the^  United  States,  appointed  by  the  Commission 
^ithout  regard  to  the  civil  services  laws. 

(2)  The  membership  of  the  Advisory  Council  shall  include  donors  to  private  voluntary 
organizations,  representatives  of  private  voluntary  organizations.  State  officials  responsible  for 
overseeir^g  the  activities  of  private  voluntary  organizations,  and  experts  on  the  private  volt^ntary 
sector. 

«  (3)  The  Commission  shall  from  time  to  time  designate  one  of  the  members, of  the 
Advisory  Council  to  serve  as  Chairman  Advisory  Council.  v  I  '  ' 

(4)  Each  member  of  the  Advisory  Council  shall  ^erve  for  a  term  of* three  years,  Except 
that  any  member  appointed  to  fill  a  vacancy  occurring  priqr  to  the  expiration  of  A\e  tirm  for 
which  his  predecessor  was  appointed  shall  be  appointed  only  for  the  remainder  of  such  term, 

'^and  except  tha^  the  terms  of  the  office  of  the^  members  first  taking  officfc  shall  expire,  as 
designated  by  the  Commission  at  the  time  of  appointment,  one-tliird  at  the  end  of  the  first 
year>  one*third  at  the  end  of  the  second  year,  and  one-third  at  the  end  of  the.  third  year  after 
the  date  of  appointifient. 

0  * 

(5)  A  member  of  the  .Advisory  Council  shall  not  be  eligible  to  serve  continuously  for 
more  than  two  terms.  ^       *  • 

(b)  Members  of  the  ^Advi^ory  Council,  while  attending  meeting^  or  conferenc^s\of  the 
Advisory  Council  or  otherwise^Jserving  on  business  of  the  Advisory  Ccaincil,  shall  be  j^tled  to 
receive  compensation  ^t  rates  fixed  by  the 'Commission,  but  not  exceeding  $..«^>er  day 
including  travel  time,  and  while  serving  away  from  their  homes  or  regular  places  of  business. 
*^«^may  be  allowed  travel  expense$,Mncluding  per  diem  in  lieu  of  subsistence,  as  authorized. by 
T-Y%\r^  Administrative  Expenses  Act  for  persons  tin  the  Govemment  service  employed 
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(c)  The  Advisory  Council  shall  meet  ill  the  request  of  the  Commission,  but  at  feast  annually, 
to  discuss  issues  and  problems^ suggestedlby  the  Commission  as  well  as  by  its  owi^  membership.^ 
It  shall  have  the  opportunity  to  make  recommendations  for  filling  vacancies  in  the  Commission/ 


SEG  1 


AUTHORIZATION  OF  APPROPRIATIONS 

1CK  There  are  authorized  to  be  appropriated  such  sums  as  may  be  necessary  to  carry 
out  th€  provisions  of  this  Act. 

RECEIPT  OF  FUNDS 

SEC:  11,  The  Commission  is  authorized  to  receive  funds  through  grants,  contracts  and 
contributions  from  private  voluntary  organizations.  Such  funds  may  be  received  and  experfded 
by  tbe  Commission  only  for  the  purposes  of  this  Act  -  . 
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^  A  STUDY  OF  THE  ilNADEQUACIES  OF  PRESENT  FINANCIAL 
;^       ^   REPORTfNG  BVi  PHILANTHROPIC  ORGANIZATIONS 

^    (  ' ^  i    -a    ii'  ^  ± 

^  '  '    '         '     Afccounting  Advisory  Committee '  ^ 

•  Introduction' 


«  importance  of  Meaningful  Financial  Statements  * 

Congl'eSs,  state  legislative  bodies,  and  the  public  have  indicated  with,  increasing 
frequency  that  philanthropic  organizaticPhs  are  public  institutions  and  that  their 
financial  activities' shpuld  be  conducted  in  the  full  light  of  public  scrutiny.  Many 
believe  that  these  organizations,  because  of  their  exempt  tax  status,  have 
responsibility  for  disclosure  equal  to  thatof  public,  profit-seeking  torporati^s.  In  a  ^ 
sense,  a  philanthropic  organization  has  the  general  public  as  its  shareholders. 

An  absence  of  meaningful  financial  information  leads  to  concern  about  the  use 
of  charitable  funds.  This  is*  periodically  accented  by  newspaper  headlines  of 
improper  use  of  contributed  funds.  Possibly,  this  has  resulted  in  a  reduction  in  the 
support  which  wbuld  have  been  available  had  there  been  mdre  effective 

'  communication  by  philanthropic  organizations. 

In  the  Accountfftg  Advisory  Committee's  opinion,*  private  philanthropy  cannot 
acfileve  .its  full   potential   without  completely  open,  understandabfe  financial  - 
reporting  based  ^ipon  uniform  principles.  The  committee  is  concerned  that  if  private 
philanthropy  doer  not  do  a  more  effective  job  of  financial  reporting^  regulatory 

^bodies  will  increasingly  assume  responslbjlity  to  regulate  philanthropic  orgnizations. 
Inadequate  reporting,  including  the  absence  of  uniform  accounting  principles,  will^ 
encourage  go^yernmental  intervention  and  may  lead  to  decisions  regarding  philan* 
tropic  goals  being  made  more  by  government  and  less  by  the  contributor. 

The  committee  believes  that  the  adoption  and  use  of  uniform  accounting 
principles  and  reporting  practices  will  better  serve  the  contributor,  protect, the 
public  interest,  and  facilitate  the  use  of  funds  in  areas  where  they  are  needed  most.^ 
In  addition  to  furnishing  benefits  to  contributors  and  to  government  regulatory 

•  agencies,  there  will  be  other  desirable  results  from  improvement  in  financial 

/reporting.  Trustees  "ind  managers  of  philanthropic  organizations  will  be  better 
informed  in  making  their  decisions.  The  recipients;^f  philanthropy  will  havp  a 
keener  Appreciation  of  the  value  of  services  receivedriparticularly  when  they  must 
pay  a  portion  of  its  costs,  as  is  the,  case  with  students  who  pay  tuition.  Also,  the 
generall  putlic  will  better  understand  the  scope  of  philanthropic  services  rendered 
and  wiy  have  a  bails  for  comparing  the  cost  of  services  being  rendered  among 
similar  rype  organizations. 

Authddlative  Pronouncements 

Authoritative  pronouncements  relating  to  philanthropic  organizations  were 
developed  initially  by  organized  industry,  groups  such  as  the  National  Association  of 
College  and.  University  Business  Officers,  the  American  Hospital  Association,  the^ 
National  Health  Council,  the  National  Assembly  for  Social  Policy  and  Development,' 


. .  *''Membei^:  Malvern  j.  GrossrJr.,i5,PA,  chairman;  R.  Kirk  Batter,  CPA;  Delford  W.  Edens,^CPA; 
Timothy  J.  Racek,  CPA.  *  •  * 

Suiff;  Martin  f .  Baumann>  CPA;  JoHn  J.  O'Leary,  CPA;  Richard  L.  Spaedt,  CPA;  Frank  T. 
VanMorrelgem,CPA.  '*  . 
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and  the  United  Way  of  America,  organizations  prepared  manuals  or  other 

documents  relating  to  accounting  for  the  use  of  the  related  types  of  philanthropic 
organizations. 

For  many  years  the  public  acccxjnting  profession  paid  little  attention  to  the 
development  of  accounting  principles  for  these  organiz^ions.  The  pronouncements 
of  t'he  Accounting  Principles  Board  (APB),  which  exercised  primary  rule-making 
authority  i.n  the  accounting  profession  prior  to  june  30,  1973,  were  directed  almost 
entirely  to  /accounting  for  organizations  organized  for  profit.  However,  the  ARB  did 
approve,  in  1972  and  1973,  the  issuance  of  three  AlCPA  industry  audit  guides  for 
hospitals,  for  golleges  and  universities,  and  for  voluntary  health  and  welfare 
organizartions.  These, guides  were  prepared  by  committees  consisting  of  accountants 
in  public  practice^  and  those  in  the  related'philanthropic  organizations.  The  guides 
were  a  significant' step  forward  in  identifying  accounting  principles  and  improving 
financial  reporting.  HoAvever,  there  are  differences  among  the  guides  in 
recommended  accounting  principles  in  several  areas.  The  Financial  Accounting 
Standards  Board  (FASB)  succeeded  the  A?B  as  the  primary  rule-making  body  in  the 
accounting  profession  on  june  30,  1973,  and  has  not  yet  considered  Isssues  directly 
affecting  philanthropic  organizations.  * 

In  addition  to  the  audits  guides,  a  number  of  industry  groups  have  pujilished  or 
are  in  the  process  of  publishing  accounting  manuals  which  are  also  authoritative. 
(Among  the  major  manuals  falling  in  this  category  are  The  Administrative  Service 
published  by  the  National  Association  of  College  and  University  Business  Officers; 
Standards  of  Accounting  and  Financiai  Reporting  for  Voluntary  Health  and  Welfare 
Organizations  (revised),  published  jointly  by  the  National  Health  Council,  The 
National  Assembly  of  Voluntary  Health  and  Social  Welfare  Organizations,  and  the 
United  Way  of.  America;  Accounting  and  Financial  Reporting-A  Gfide  for  United 
Ways  and  Not-For-Profit  Human  Service  Organizations  published  by  the  United  Way 
of  America.)  For  the  most  part  these^  manuals  are  consistent  with  the  audit  gulden 
and  serve  to  provfde  detailed  direction  in  the  application  of  the  accounting 
principles,  and  reporting  formats  in  the  audit  guides.  Several  of  these  manuals  also 
provide  direction  with  respect  to  prpcedures  for  allocation  of  expenses  to  functional 
categories. 

The  committee  in  its  efforts  to  identify  accounting  principles  uniformly 
applicable  to  phil^nthrppic,  organizations  has  necessarily  expressed  conclusions  which 
are  at  variance  with  one  or  more  of  the  audit  guides.  To  this  extent,  organizations 
following  principles"  recommended  by  the  committee  which  are  at  variance  with  th^ 
audit  guides  must  recognize  that  their  CPA  may  be  called  upon  to  justify  departures 
from  audit  guide  recommendations. 

Scope  of  Study 

The  work  of  the  Accounting  Advisory  Committee  has  encompassed  the 
following:  '  - 

1.  A  study  of  the  adequacy  of  present^  accounting  principfes  and  reporting 
practices  followed  by  each  major  type  of  philanthropic  organization  In* 
financial  reporting  to  the  public.   '  ^ 

2.  A  study  of  the  desirability  and  practicability  of  establishing  a  single  set  of  / 
accounting  principles  and  reporting  practices  for  all  categories  of 
philanthropic  organizations. 

3.  A  survey  of  present  federal  and  state  regulatory  financial  reporting 
requirements  and  the  extent  to  which  uniform  reporting  exists. 
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4.  A  study  of  the  basic  financial  information  appropriate  for  regulatory 
reporting. 

.  The  Accountiiig  Advisory  Committee  consists  of  individuals,  knowledgeable  in* 
the  field  of  nonprofit  accounting,  .from  four  public  accounting  firms.  They  are 
serving  on  this  committee  as  individuals  and  not  as  representatives  of  ttteir 
respective  firms,,  thd^  AlCPA,  nor  of  any  other  professional  accountancy  body.  As 
•such,  the  views,  expressed  in  this  report  are  those  of  the  four  individuals  on  the 
conimittee.    -    .  - 


Summary  of  Conclusions  and  Recommendations  * 

The  committee  has  reached  the  following  conclusions  which  are  discussed,  in 
more  detail  later  in  this  report: 

1.  Present  financial^reporting  to  the  publicity  philanthropic  organizations 
requires  substantial  improvement.  ^ 

2.  Alternative  accounting  principles  now  exist  from  which  most  philanthropic 
organizations  may  choose.  Accordingly,  transactions  handled  in  one  way  by 
an  organization  may  be  handlecHn  a  different  way  by  another.  Further- 
more,, even  the  three  existing  officjalipronouncements^of  the  American 
Institute  of  Certified  Public  Accountants  (AlCPA)  (Industry  Audit  Guides 
applicable  to  hospitals,  to  college  and  universities;  and  to  voluntary  health 
and  welfare  organizations)  are  not  completely  uniform  in  the^  accounting 
principles  and  reporting  practices  which' they  prescribe. 

/3.  The  federal  government,  more  than  half  of  thfe  states,  and  many 
municipalities  have  financial  regulatory  reporting  requirements  for  philan- 
thropic organizations.  However,  many  of  these  jurisdictions  haVe  their^pwn  i 
reporting  formats  which  gives  rise  to  medless  expense  for  philanthropic 
organizations  in  preparing  the  different  reports. 

4.  The  basic  financial  information  required  by  the  various  regulatory  agencies 
could  be  improved  in  the  interest  of  fairness  of  presentation,  clarity,  and 
uniformity.  ,  ^ 

'  These  conclusions*  are  the  result  of  extensive  research  and  deliberations  by  the 
committee.  We  believe  they  are  significant  and  important  to  the  long-range  growth  of 
private  philanthropy  in  the  United  States.  As  such,  they  call  for  specific  action,  and 
consequently  we  recommend  the  following: 

1.  A  siilgle,  uniform  set  of  accounting  principles,  including  those  recom- 
mended by  the  committee  in  this  report,  should  be  adopted  and  followed 
by  ^7// philanthropic  ^ganizatio^s.  *  . 

2.  ^  uniform  financial  report  should  be  adopted  by  the  federal  government 

and  each  state  and  municipality  which  now  requires  annual  financial 
information  from  philanthropic  organizations.  We  propose  a  Standard 
Accounting  Report  (SAR),  as  illustrated  j|i  Chart  3  of  this  report,  which 
could  be  used  for,  this  purpose, with  appropriate  supplemental  schedules  for 
other  information  deemed  necessary  to  fulfill  the  particular  regulatory  " 
^    .interest.  . 

J"  ^  "  ' 

.  ^  '  ^ 

7^'^     ^  '  '  "  mm 
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FINANCIAL  REPORTING  FOR  PHlLANpiROPlC  ORGANIZATIONS 

Present  financial  Statements  are  Difficult  to  Comprehend 

The  financial  statements  of  many  philanthropic  organizations  are  difficijit  to 
understand  for  the  reader  not  familial'  with  the  speci^ized  accounting  principles  and 
reporting  practices  followed  by  such  organizations.  This  difficulty  results  largely 
from  the  historic  ^'stewardship"  approach  to  accounting  for  funds  given  to  such 
organizations  for  designated  purposes.  This  stewardship  approach  is  usually  referred 
to  as  "fund  accounting/*  a  system  of  accounting  in  which  separate  records  are  kept 
for  funds  given  to  an  organization  for  a  specific  purpose.  Typically,  fund  accounting 
results  in  separate  self-balancing  "funds**  for  each  major  type  of  resource  available 
to  the  organization  and  often  the  financial  statements  consist  of  a  series  of  separate 
staternents,  one  for  each^  fund  -group.  In  some  organizations,  separate  funds  are  set 
up  for  each  major  g\fi,-and  separate  statements  are  prepared  for  each.  This  can 
res.ult  in  a  proliferation  of  financial  statements,  often  without  any  summary  for  the 
entity  as  a  whole. 

The  reader  is  confronted  with  a  further  problem  in  looking  at  financial 
statements  of  philanthropic  organizations  because  of  the  difference  in  goals  of  these 
organizations  compared  with  commercial  enterprises.  A  principal  objective  of  a 
philanthropic  organization  is  to  provide  a  socially  needed  product  or  service  by 
spending  its  repurces  on  its  program  objectives,  whereas  a  p/incipal  objective  of  a 
profit-oriented  organization  is  to  generate  net  income  for  its  owners.  **Net  income** 
for  a  commercial  organization  is  a  significant  measure  of  success  whereas  a 
philanthropic  organization  may  be  mqst .efficient  from  a  financial  standpoint  when 
income  and  expense  are  equal.  Further,  there  is  presently  no  way  for  a  philan- 
thropic organization  to  fully  quantify  the  effectiveness  of  a  particular  program  in  its 
financial  statements.  As  a  result,  there  is  a  reporting  tendency  to  merely  "account**^ 
for  amounts  received  and  expended.  The  commitee  recognizes  that  financial 
reporting  would  be  improved  if  the  effectiveness  of  philanthropic  effort  could  be 
measured,  but  it  has  considered  this  subject  to  be  beyond  the  scope  of  its  work. 

Another  difficulty  in  understanding  financial  statements  of  philanthropic 
organizations  is  the  absence  of  a  single  set  of  clearly  defined  accounting  principles 
for  use  by  all  types  of  organizations.  The  accounting  prqfession  has  acted  officially 
with  respect  to  only  three  of  the  eight  types  of  organizations  studied  by  the 
committee  and  even  on  these  three  th|e  pronouncements  are  not  consistent  as  to 
several  accounting  principles  or  in  the  reporting  formats. 

A  further  consideration  is  the  recognition  that  from  a  fund^aising  standpoint 
there  may  be  a  desire^  to  project  the  appearance  of^fioancial  hardship.  Fund 
accounting  techniques  and  the  resulting  reporting  pr|||ptations  may  make  it 
difficult  for  the  .public  to  evaluate  the.  needs  of  the  organization.  On  the  other 
hand,  the  public  increasingly^  demands  to  see  statemenj^that  are  complete  and 
understandable.  '  ^ 


Present  Accounting  and  Reporting  Practices  are 
*  Subjective  and  Varied 

The  committee  reviewed  representative  samples  of  financial  reports  for  eight 
types  of  philanthropic  organizations  to  determine  the  accounting  principles  and 
financial  reporting  practices  currently  being  followed.  This  research  disclosed  a  wide 
variety  of  practices  both  among  the  industry  types  and,  in  certain  cases,  within  the 
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The  ^mmittee  has  limited  jts  report  and  conclusions  to  those  issues  which  it 
bellcveS^re  the  most  Important  and  as  to  whigh  there  is  diversity  in  practice.  Other 
Issues  ^aj$  imfioftant  jn  certain  circumstances/but  the  committee  concluded  tnat 
existing  literature  on  these  issues  was  sufficiently  clear  or  that  they  had  less  general 
application.  Chart  1  summarizes  the  key  accounting  and  reporting  issues  and"  the 
present  practice  for  each  type  of  organization. 


r 
I 

A  Single,  Uniform  Set  of  Accounting  Principles  Should 
Be  Adopted 

The  committee  believes  that  a  single,  uniform  set  of  accounting  principles  should 
be  adopted  and  followed  by  all  philanthropic  organizations.^  There  are  several 
reasons  for  this  conclusion:  « 

1.  Use  of  the  same  basic  accounting  principles  and  reporting  practices  would 
facilitate  comparison  of  financial  statements  of  different  organizations.  As 
isfpointed  out  ia  the  Trueblood  Report  ("Objectives  of  Financial  State- 
ments"  published  by  the  American  Institute  of  Certified  Public 
Accountants,  October  1973): 

"The  essence  9f  economic  decisions  is  choice  among  possible  courses  of 
action.  Choice  requires  awareness  of  Jthe  opportunities  offered  by  alter* 
natives.  Financial  information  should, facilitate  the  comparisons  needed  to 
make  investment  and  other  decisions.^' 

Only  by  having  all  philanthropic  organizations  employ  the  same  principles 
can  this  be  possible., 

2.  Ose  of  a  single  set  of  basic  accounting  principles  and  reporting  practices 
will  make  it  pasier  for  the  nonaccountant  to  comprehend  the  statements 
and  for  the  organization  to  communicate  its  financial  information. 

3'..  Following  the  same  basic  accounting  principles  and  reporting  practices  will 
result  in  more  objective  reporting  and  the  reader  will  be  less  likely  to  draw 
unwarranted  conclusions.  ^ 

4.  Fifially,  following  the  same  basic  accounting  principles  and  reporting 
practices  is  recommended  because  it  "makes  sense. ''The  committee  can  find 
little  logic  in  the  view  that  each  lype  of  philanthropic  organization  should 
handle  its  accounting  and  reporting  without  regard  to  a  common  set  of 
principles. 

The  committee  recognizes  the  need  for  organizations  to  have  sufficient  flexibility 
in  preparation  of  their  financial  statements  to  adequately  communicate  the  unique^ 
circumstances  applicable  to  their  respective  operations.  Clearly,  complex  organiza- 
tions such  as  hospitals  and  colleges  face^a  greater  challenge  in  this  regard  than  do 
local  civic  associations  or  church  groups.  On  the  other  hand,  there  are  numerous 
small  philanthropic  organizations  for  whom  complex  accounting  procedures  may  be 
neither  practical  nor  economical,  and  for.  whom  a  form  of  reporting  based 
essentially  on  cash  receipts  and  disbursements  may  be  adequately  informative. 

The  committee's  "conclusions  as  to  reporting  practices  are  directed  to  financial 
statements  issued  to  the  public.  Other  financial  statements  such  as  those  reflecting 
changes  In  cash,  comparisons  with  budget,  and  compliance  with  loan  agreements 
may  also  be  essential  for  management  and  other  purposed  By  recommending  the 
adoption  of  uniform  accounting  principles  and  reporting  practices,  the  committee  is 
urging  that  slnfillar  transactions  be  treated  In  a  similar  way  and  that  the  concepts 
•-^"••'jng  financfal  statement  preparation  be  uniform. 
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Summar^f  Currant  Accounting  tnd  Public  Reportin|^         ^  /  1 
^cticw  and,  CommittM'^  Condutwns  V- 
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,  Yes 
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2    Do  the  fioancia!  stdtemenis  include  -ioi^u/hinds  figures 
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No 
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No 
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Chart  1  (Continuad) 
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-    revenue  and  other  additions 

Both 

Both 

I  \  Both 

Y<^? 

Yes 

(4)  Tit*  </Mm4f^  tf*M»*M  /»  $fi«<Mt*tly  p*fm4tf4  Iff  tt*  AlCfA  Aii4n  0W#* 

1h4  tAtftOH  tUHmiH  aitcf9»¥f*  t  ft*  ifv*        f*r<*fHtr  tf>»um<t*f>i  M  M  C«mmitt**  tit  •  eo^Mion       »  M  ff4«ml/ttutr  Mtvf4  ^—1* 
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Chart  1  (Continutd) 


Pr«domlnat«hr  foltowvd  0r«Mnt  pr«ctio* 

He«pltaH(1) 

VolunUry 
weNart 

Qrg«nl<a«on»(l) 

Coll«gM  and 
iMaver«l«M<1) 

8  Afc  3<i  capital  gams  and  losses  reported  in^y>e  statement  as  "sup- 
pofl  revefn;ean(3otner  additions  (versus  Deinq  reported  ma  manner 
tttat  (he  totat  o>  capital  gams  and  'esses  is  not  readily  ascertatnatxe) 
a   lof  <wesiricied  funds''  ^ 
b   for  resiTicted  tunds'' 

,  Yes 

N 

Yes 

Yes  {<) 

NO 

Yes 

Yes  {<> 

i  Are  restriclM  coniritnitior-s  whiCn  ftre  currently  spendable  ' 
reported  as  support  revenue  and  other  additions  m  the  penod 
received  (><ersus  bemg  so  reported  only  when  expended)'' 

No 

Yes 

Yes 



10  Are  pledges  reported  as  assets  m  the  fmanctdl  statements 
(versus  not  beir»g  reporied  until  colleciedp 

Yes 

h 

No  (<) 

1 1   Are  coctriDuted  services  valued  and  recorded  wfiere  appropriate 
{ver^s  igno'nn^heir  value)'' 

Yes 

Yes 

yes 

f  2  Are  fixed  assets  capitalized  fversus  bemg  written  off  when 
purchased)''  * 
»  *' 

Yes  * 

Yes 

Yes  * 

13  Are  capitai'zed  f  xed  assets  depreciated  (versus  not  being 
depreciated)''  \ 

Yes 

No  (4) 

M  fs  a  separate  ptant  fund  used  tc>f-  resting  fixed  asset$  (versus 
including  fixw  assets  wttn  the*  unrest  Acted  fund)'' 

• 

No 

J 

• 

Yes 

Yes 

15  Are  investments  earned  at  market— fair  value  (versus  being 
earned  at  cost)'' 

/ 

No 

No  i<) 

No  (4) 

16  Do  the  linancra^siatements  include  a  functional  reporting  of 
expenses  (versus  only  reporting  such  expenses  fh  natural 
ciassifiCatK)os~saiaries  occupancy  utilities  »|c) 
a   for  each  Tiajor  program  service  category'' 
b  for  fund  raisir>g  costs'' 

c   for  adniinistrauve  costs''  » 

1 

Yes 

'  Yes 

Yes 

No 

Yes 

No 

Yes 

Yes 

Yes 

Recommended  Accounting  Principles  and  Reporting  Concepts  • 

'       t-  -     ■  ' 

As  previously  noted,  present  financial' statements  are  often  difficult  to 

comprehend  due  to  a  strict  adherence  to  the  traditional  concepts  of  fund  reporting* 
The  committee  reaffirms  the  need  to  clearly  disclose  the  existence  and  extent  of 
contributor  restrictions  on  the  use  of  resources  for  program  accomplishment, 
endowment  or  other  restricted  purposes.  However,  when  an  organization  reports 
each  of  its  funds  in  separate  statements  or  on  separate  pages,  it  Is  difficult  for  the 
reader  to  comprehend  the. overall  financial  picture  of  the  organization.  For  this 
reason  the  committee  recommends  that  ail  funds  be  reported  on  each  page  of  a 
financial  statement,  prefer3&ly  in  a  columnar  format  The  form  of  fihancial 
statements  reflects  this  concept  (see  Chart  3). 

Chart  2  reflects  the  key  accounting  and  reporting  issues  applicable  to 
philanthropic  organizations,  the  significance  of  each  issue,  the  various  alternative 
practices  which  are  followed,  the  rationale  for  each  alternative,  and^the  commlttee*s 
conclusions.  '  ^ 


Chart  1  (ContlniJ»d)-i  ^ 


# 

§unwiMrY  of  CommittM't 

ImVh  llUfciii  91 

Cultural 
•rfanixaHoM 

orfMlxailon* 

ChurdiM 

J 

Private 
toundallonf 

Yes 

Yes 

Both 

0 

No 

Report  an  capital  gams  and  losses, 
irPooe  statement  as  support,  fevervue 
and  other  additions 

Both 

Both 

Both 

No 

No 

(5) 

Y«» 

'  Both 

No 

No 

Report  restricted  contnbutions. 
which  are  curfent^y  sp«f>dabie.  * 
when  received  (3)  • 

(5) 

^  (5) 

(51 

No 

(5) 

Roporl  estimated  co4lecttt>ie  amount 
of  ptedges  m  the  financial 
statements 

(5) 

<5) 

No 

VaFue  and  record  cootnbuted 
services,  where  appropriate 

No 

Np 

Yes 

Both 

No 

Capitalize  fixed  assets  * 

.  N/A 

N/A 

Bolh  ' 

No 

N/A  . 

Depreciate  fixed  assets 

No 

No 

No  * 

Yej 

Na 

Use  a  separate  plant  fui^d  for 
reporting  fixed  assets  0) 

f 

«o 

No 

No 

No  . 

No  (1^1 

Carry  investments  at  nnarket  — 
fair  value 

No 

Bom 

Both 

Both 

Both 

Report  expenses  on  a  furKtional 
'  basis  tn  the  financial  statements 

No 

No 

No 

No 

N/A 

No 

Both 

Both 

No 

Both 

0 


Summary 

concluding  with  respeet  jto  the  objectives  of  financial  statements  for 
not-for-profit  organizations,  the  AlCPA  Study 'Group  on  the  Objectives  of  Financial 
Statements  stated  that:  "An  objective  of  financial  statements  for  governmental  and  ^ 
not-for-profit  organizations  is  to  provide  information  useful  for  evafuating  the, 
effectiveness  of  the  management  of  resources  in  achieving  the  organization's  goals/ 
Perfprmance  measures  should  be  quantified  in  terms  of  identified  goals." 

This  statement,  when  considered  \^th  what/  tfre  Study  Group  fdund  to  be  the 
basic  objective  of  financial  statements-  "...  to  provide  information  useful  for 
making  economic  decisions'*-clearly  summarizes  the  conclusions  of  the  committee 
regarding  accounting  and  reporting  for  philanthropic  organizations.  Only  through 
.meaningful  financia|  .^reporting,  following  uniform  accounting  principles,  can 
»  Mtential   coritriburor\^and  regulators  evaluate  the  financial  activities  of  a 
'  ifhilanthfopic  organrzafiont  The  benefits  to  management,  to  the  recipients  of 
Ascrvices,  and  to  the  public  are  also  substantial,  as  has  been  previously  described.  The 
/  economic  decisibn  of  a  contributor  as  to  whether  a  donation  should  be  made  may 
dcp<;nd,  among  other  things,  on  how  welf  management  has  utilized  the  available 
resources  In  achieving  jthe  organization's  goals.  The  committee  believes  that  use  of 
the  a«!fiuntlng^. principles  and  reporting  practfces  that  are  being  recommended 
<      ^  >.nlficantly  help  to  accomplish  this  meaningful  financial  reporting. 
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Chart  2  .  , 

SUMMARY  OF  ISSUES:  ACCOUNTlNa  AND  PUBLIC  REPORTING 


ArfVMMiti  n  Fmf  tf  UA  AhirMtW* 


CMMitaM't  CakImIm 


If  momI  bMt  acudnuiif  foilowM' 


Shpuld  fuwicMl  nitimii||.ritlin  i(l 
tnnnctiont  and  Konomc  Mim  for 
tti*  pcnod,  or  ontY  tfwM  th«t  iffict 
oih? 


Accntsl  tma  actounting' 

<1J    Sttttmtnts  more  accuraittY  pmtnt  tho^Mctmry  fin«nctti  Hiformitioa 

(2)  CMb  bmt  sattnms  can  bt  vfnrfionttY  tfftcttd  by  th«  timmg  of  c«h  rtoiptf  and  dtibumm«nts. 

(3)  A^mMl  bmu  a  'fttrntibt  iccapttd^  for  otKir  typot  of  orfwiostioftt,  ood^  fMortlly  iiitdamood  by  bu«M« 

Cath  Mm  KCounting'  ^  ' 

(1)  Ewor  to  nMtfltoin  bookkMpiAf  rtcords.  ^' 

(2)  hi  fmny  Mm^diWfoomJbitywn  cash  and  accrual  art  not  siQniftcant. 


Thf  cofflffiittat  conckid»(  that  accnial  t>a«s 
accounting  should  ba  toHowad. 


(3)    Laa  confuiion  onr  caafc  rttourcts  avMlabU  for  future  uaa. 
tit^v^t^QfjfffnaUrn  with  caih  bud^att. 


Do  tha  tmnatt  ttatatnants  mciuda 
"total  m  tiwdr  fifuras  <v«rwa 
reportmi  on  th«  itponta  fwidi  only) 

t.  M  ttM  "ftaianoi  Shaat*! 
in  thtl  "Statamant  o(  Ravanua, 
Exyanaaa  and  Quniaa  <n  Fund 


Should  an  of  tht  rasoMcas  and 
actmtw  of  th«  antity  a»  a  wholt  ba 
reporttd  tn  i  combmad  m»nm7  An 
tha  wnout  mtnctad  fundrpart  of  tha 
"nat  worth"  or  fund  balance  of  tha 
or|an<2atMB;0r  ara  ^  moraj;^  h«<d 
by  tha  organiiattlM  pattdtnt 
•xpandttwn?  H  thay  ara  not  pan  of 
tha  "nat  worth,"  thoutd  tbaia 
restrictaO  funds  ba  nporlad  m  a  man- 
nar  sunastjnf  thay  are  part  of  tha 
"nat  worth"  or  fund  baiancas? 


Inctud«9  "total  atf  funds"  figorti: 

(1)  A  philanthropic  orianization  m  a  stngla  anttty,  not  a  sanat  of  saparatt  antittas  callad  funds. 

(2)  It  IS  diffcutt  for  th«  raodar  to  cooiprahand  tfw  ovaraR  pictufa  whan  ttatanwnts  ara  prasantad 


fund-by- fui^  basts. 

Raportin^Npanta  funds  only:  * 

(0    Tha  ortmization  cannot  fraaff  spand  andowmant  and  othar  rastrxtad  funds  and  by  reporting 

Afuras  tha  readar  may  ba  mislaad  Mto  thrnktog  tt  can  do  to. 
{2)    Evan  wtth  a  multicotumn  prasantation,  tha  raadar  may  focus  only  on  tha  total  coHtmn. 
(i>    Tha  "total  all  funds'*  mformttion  has  no  moaning  bauusa  of  rastiictions  on  many  funds,  and 
reporting  is  ralavant 


on  omyisaparata 

"total  ill  hinda" 
only  taparata  fund 


Matars.  Satzar,  Gross  and  Racali  conduda 
that  total  ail  funds  Information  (s  appropriati 
prondad  tha  saparntfwi^  ara  also  praaantML 
Mr,  Edans  batkvis  that  thara  ara  innaiicat 
whan  such  total  all  funds  information  could 
ba  imsundarstood. 


Do     fmancial  statamants  daarty 
"^how  tha  "axcasB  (daficH}  ^  support, 
rewmM  and  othar  V#ihtiomovar 
axpawas  and.  othar  dadu^tiena" 

(Mrsi 

figura  or  ra^( 


notjjjSj^g^such  ■ 
irtlnt  It  m  m  unclaar 


a.  for  tftraitrictad  fun*? 

b.  for  railrktad  funds? 
c  for  'notal  ill  fundi"? 


tt  It  approprtata  for  pjulanthropcc 
organtntiom  to  report  an  "axcass" 
caption  Mhkh  shows  tha  results  of 
aamtus  for  a  ptriod?  Or,  is  tha 
nature  of  thasa  organtzitions  such  th<t 
ill  thay  should  ba  reportiflf  are  tha 
maaaCas  and  dacreaaas  m  fund 
balancas  without  daarty  reporting  tht 
nat  rasuit  for  tha  pariod? 


((•porting  tha  "aitaai"  caption. 

0)    Tbare  IS  stgnifwanca  to  this  caption  tinea  uttimatafy  tha  orgomzation  must  uka  in  as  much  as  it  tpandt  or  it  may 
go  bankrupt. 

(2)  Jh;a  figura  is  ttgmficaita  to  a  contributor  in  maaaurmg  tha  ntad  of  tha  organization  for  hit  contribution. 

(3)  Tha  mduston  of  this  figure  tands  to  maka  tha  financial  statamants  mora  eohasna  and>undarttandabla^ 

(4)  This  IS  tha  stngla  most  significant  figure  m  datarmtnmg  tha  ratotionAip  of  all  axpanaaa  to  support  and  ravanua. 

Not  reporting  tht  "axcass"  caption*  ^ 

ft)    Phiianthropie  organtzations  ara  not  profit-oriantad  and  thare  is  no  tignificanca  to  this  ftgura. 
Q)    Many  may  draw  unwarrantad  condutions  by  raaaon  of  an  aicass  or  dafidt.  « 
(3)    A  largo  "axcaaa"  may  dtscouraga  potantial  contributors. 

(41    khny  considar  rastrxtad  funds  and  andowmant  funds  as  maraiy  batng  haid  m  custody  by  a  phtlanthroptc  >. 
offtanintion  for  tpaafic  purposat.  As  such,  an  "aicast"  caption  for  thasa  funds  would  ba  misiaadlng. 


Massa  Batzar,  Gross  and  Racak  conduda 
that  an  axcao  caption  ts  appropriata  fqf 
aach  fund,  and  for  tha  total  aH  fundi  whan 
tha  saparata  funds  ara  also  rfMwn.  Mr.  Edana 
agraas  that  an  axcaii  caption  n  appropriata 
for  tha  indMdual  funds  but  axprtaaaa 
concam  that  an  axcaaa  caption  for  tha  total 
aQ  funds  could  ba  miaundintood. 


Aff  il)  transfari  batwaan  funds 
replead  aftw  tha  "axcus  (dafiot)  of 
support,  ravanua  and  othar  addttiona 
ovar  Qpartaaa  and  othar  daductions" 
canton  Imsua  raporting  tham  baf  ora 
tha  ''ttcaai"  csptmn)'^ 


Are  trentfars  bttwaan  funds  "support' 
or  "nwrn"  to  tha  racanfing  fund  an 
"axpan«"  to  tha  tranilarring  fund,  or 
ara  such  transfan  naithar  support, 
ravanua,  nor  axpanaaa?  tmpdtit  in 
this  istua  is  tha  quastion  of  whathar 
an  organization  should  ba  raporting 
on  a  fund-by -fund  bas^  or  on^tha 
anttty  as  a  whota^ 


Raportan  tramlari  aftar  tfj*  "txtass"  caption:  ^ 

(1)  Tha  "axcass"  should  raftact  only  tht  nat  ratult  of  alt  transactions  with  third  partias.  Trensfan  rapreaant  intarnal 
allocations  of  funds  and  ^us  should  not  ba  reflactad  as  support,  ravanua  or  axpansi. 

(2)  This  IS  tha  laast  confusing  praaantation  to  tha  nonaccountant  raodar.  ^ 

(3)  Kaapa  mana|amant  from  arbitrarily  datar  mining  tha  "axcaas"  amoont  for  any  fund. 

Raporting  .^ramf  an  bafore  tha  "axcasa^  caption: 

(l)t    Each  fund  is  saparata  and  a  tnnsfar  rapriaamt'lfthar  support,  wmm  or  axpanta  fo  th*  indhrfduai  fund. 
U)  *  Tha  Board  slMuld  hav»  maximum  fraadom  to  eommvnkata  tha^rganitatioo^  aconomic  tittiation  aftar  providinf 
for  future  naads. 


Tha  committaa  condudas  that  all  transfan 
batvMan  funds  should  ba  rsportad  aftar  tha 
axcass  (dafidt)  of  lupport,  ravanua  and  othar 
additions  ovar  axpanaaa  and  othar  dadMtiona, 


Chart  2  (ContintMd) 


tofRlMr  imva  rtfortinf  kMrd 
dimnfd  fundi  Mpvtttiv)? 


ShovM  I  pluUntftropK  orfMiiztlioa 

pirflvttid  to  rtpon  ttt  wvtttricttd 
rwMrm  m  ttptratt  Nnti  cia«rfwd 
by  tlM  mwnM  w*  lo  b«  in«d«'o( 
TtttM  (omh?  ShmiM  dM  orfMNueon 
rvpoft  tht  total  of  its  wwuiend 
iWKirMi  toftttwr.  or  can  itM  ^ 
offMuation  report  (ts  onrtstnctad 
rmwcai  m  Mpinn  wMttods 
cteorfitd  brimiMM  ON  wittiout 
wd)  total? 


SipVkMOfbM 


fUportmi  aft  yrirtttncttd  fundc  lOfttNr: 

(1)    TN  boaii)  lut  eootroi  ovir  unmtnctad  fundt  acMl  KtouM  rtport  ail  of  rti  tvateblt  unrattnctad  taiourcas 
toiattMf. 

t2}    Sapvait  board^nt^nittd  fvndt  art  oonfustn)  to  oudy  raadars. 
(3)    IntaMww  of  tha  board  as  to  f uturi  uia  of  yftrtttnctad  fundi  can  ba  adaquataty  stt  forth  wf^ila  ripflitiofl  aM  such 
fundi  togttlifr.  • 

Raponmg  board-dts^ttd  funds  stpantafy' 

(1)    Tht  board  a  in  tt>a  bait  poution  to  know  how  rt  mtandi        unrwtficttd  raioufcas  i«d  ttia  lUUmanti  ilio«W 
/tftect  tfus  Mttnt. 


Affiwaiiti  i«  Favar  tf  Eadi  AtarMtm 


Tha  committM  condudas  thai  all 
fundr  should  ba  rtportad  tofathar. 


CoMiitM's  Ca«cl«i<aa 


Ara  aM  yfts  and  baviam  r«#onad  « 
OM  unman  t  m  'vmon,  mmm 
and  othar  addtliom"  hanua  b«m| 
rayortad  k  a  cMOMr  that  tt»  total  of 
ffttandban—ti  <  Mt  raadity 


a.  for  wvaitnetad  twdi? ' 
fdf  raitnetad  f  lAdit 


Tlus  mm  ratatai  to  tka  quastton  of 
whathar  ffts  and  baqwaits  should  ba 
rtportad  m  ont  statainant  for  tht 
painod  or  whathtr  cartam  pfts  and 
quaitt  may  b«  lapantaly  raponad 
dvaa  addition*  to  tha  fund  baUnta 
aftar  datanmnini  tha  ucm  (dtf  iat>" 
for  tha  Yiar. 


Rapgmni  afl  iifti  and  btquaits  m  on*  iitttmtnt  *  , 

(1)  TU  laadar  may  npt  rta(i»  that  contnbuboni  wtrt  rtcatvtd  i1  such  pin  wart  not  ftporttd  m  ona  staUmant 

(2)  Tfas  mtthod  practnti  tha  most  maanrnffui  financtai  information  lo  tha  faadtr. 

R»poning  SO0W  frfts  and  baquasti  saparattty  ^ 
(1^    Rtstncttd  gifts  m  parttcutar  should  ba  itparmiY  »dd«d  to  tht  rttalfd  fund  balanct  and  not  rtportad  as  "^pport 
rMnwa  and  othtr  tddrtwrn*'  bacauia  ihtta  »fti  trt  rtstncttd  lor  ftvfn  pufPoias  and  thus  not  "aamwi"  until 
tht  rtstnclioni  h**  bttn  mat  " 
(2)    Gifts  and  baquasts  ttufluata  9ftat^y  from  ytv  to  yaar  and  indudtng  thtm  »«th  "support,  rtvtnua  wd  othar 
additions"  w^l)  causa  fluctuations  without  rtftrtoca  to  costs. 


Tha  committtt  conciudas  that  tU  frfti  and 
baquasti  should  ba  rtportad  tn  ona'ttatamtot 
ti  lupport,  ftvtnut  and  othtr  additwna. 


b  att  Nnarait  and  dmdaod  mcomt 
TVpoftad  M  orw  stattmant  as  "support, 
riMoua  and  otlMr  additions"  (varsua 
botflf  rtporwd  in  a  nannar  that  tha 
total  of  tntaratt  and  dmdand  mcf  ma 
«  not  raadlty  aacartainaWal: 

a,  for  lairattjKttd  hmdi? 

b.  for  mtriciad  fundi? 


Thn  iau»4il»M  to  tha  quastion  oi  ' 
whathar  all  KmitmanI  mcom* 
(dmdaodi  and  inttrttt)  should  ba 
rtportad  m  ont  stattmant  for  tht 
ptnod  of  whtthtr  ortain  inrntmanl 
•Koma^tdwdtmto  and  latartst)  may 
«  bt  ijparattly  rtportad  tt  dvtct 
add«ont  to  tht  fund  balanct jfftti 
datariMfanf  tht  txcan  (daf  lat)  for^ 
tht  ytar. 


Raponln^  iii  invtstrntnt  mcomt  m  ont  tuttmtnl 

(1)  Tht  rtadtr  may  not  rtabit  th^t  tnvtttmtnt  iwtjipt  wai  rtctmtd  rl  wch  amounts  wtrt  not  rtportad  in  ont 
ttattmtnt.  , 

(2)  This  mtthod  prtsanu  tha  most  maamngtul  fmancijl  information  lo  Iht  rtadtr. 

Rtportmt  loma  wvtstmtnt  mcomt  MPartitty; 

(1)    RtstTicttd  mvastmtnt  incomt  m  pan>cu(ar  should  ba  stpar tttly  iddtd  lo  tha  rtUttd  fund  baianca  tnd  not 

riporttd  tt  "lupport,  rtvtnut  and  othtr  additions"  btcausa  thtsa  tmound  art  rastrretad  for  |fvtn  purposas  and 
ihus  not  "tarnad"  until  tht  rtttnctions  haw  bttn  mtt.  " 


Tha  committaa  condudas  that  »n  tntinst  ao 
dmdand  mcoma  should  bt  raportad  in  ona 
stattmtnt  at  support,  ravtw^  and  othtr 

additions. 


Art  ad        PMI  and  totaai 
^  ona  ttattflMAt  aa  "mpport,  rtwnua 
and  othtr  addifioni^  (varsua  hamf 
rtportad  in  •  mtnnar  that  tht  total 
of  capital  pmt  mk  loaaaa  «  not 
randier  lacartamaMa): 

a.  for  tnrtttrictad  fundi? 

b.  for  rtstncttd  fundi?  o 


rtportad  Tha  nut  raktaa  I 


lo  tha  quattion  of 
whtthar  all  capital  faws  and  loans 
should  ba  raportad  m  ona  ttattmant 
for  tht  ptnod  or  whathar  cartam 
capital  imns  and  losaaa  may  bt 
taparatafy  rtportad  tt  dvta  additions 
to  Iht  fund  baianca  tfttr  dtttrmminf 
ttit  ticait  (dtficit)     tht  ytar: 


RtportAi  all  capital  guns  and  losias  m  ont  itatamtnt 

(1)  Capital  gMns  and  tossai  and  mvtstmtni  mcomt  (mttrtst  atid  drndands)  rtfltct  tha  mvtstmtnt  managtmtni  policy 
of  tha  or^Muzatloa  Eithtr  pobcy  UmPhatts  on  currant  mcomt  or  capital  apprtciation)  can  bt  tmphatiitd. 
usually  at  tha  tiptnsa  of  tha  othar. 

(2)  Rtportinf  capital  gams  ahd  lotm  trTi  manntr  difftrtnt  from  mttrtst  tnd  dividands  would  only  ttrw  lo  confuM 
tha  rtadars, 

Rtportinf  sody  capital  T^fiAad  lowi  uparttaiy  *  c 

(1)  Traditionally  capital  laina  and  touts  hava  bttn  thoufhi  of  as  ad|ustmanti  of  principal.  ^ 

(2)  Capital  puns  and  lostas  m  part  rttutt  from  mftatM^.  and  should  nol  ba  conaidtrad  timilar  to  inmast  and  dnMtnds. 
01     In  somt  itatas,  capftal  fltini  on  tndowmtnt  fund^  mty  not  ba  used  for  currant  purposas  suMastifl9  Ihtit  amound 

thould  ba  raportad  m  t  lAtnntr  difftrtnt  than  capital  gains  which  art  avaitablt. 


Tht  commtttN  condudas  t^at  a»  capi&  | 
and  tocaas  should  ba  rtportad  in  ont  ttattmant 
as  support,  rtvtnut  and  otfitr  addltMos. 
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Aiiwiiui  ia  Favir  af  Ea^AJtaraaim 

1    An  mtncttd  cmtrttetiom  tM>icb 
art  nrraNtty  sptflMit  rapofttd  M 

wMiS^  It  ttM  pwiod  rtcarMd 

'  '  ■ 

Ar«  rntnctid  contnb«t»ofti  ivtiKh 
irt  curmtty  $pftid«bl«  m  wcmt 
n  In  Of  juM ritxw'i  ''nti  w>fth* 
or  fund  btlsncai.  or  an  thty  d«f«rrtd 
rtvtmj*  Nbicl)  thouki  bt  htU  m 
su(9«f>M  unbi  t{t«  rtstrxtioni  haw 
btan  fiid^M?  » 

Bapodms  whan  rtctrvad'  « 

{})     Thtt  rtflatti  IN  aconoimc  raality  of  tha  transaction.  • 
(2)     TiA  orgwiintion  would  not  hnt  accaptad  tha  conmbution  tf  i1  did  not  tntand  to  taa  it  for  tha  purpoaai 
indieatad. 

0)     Qaarty  ftportt  ati  funds  availabia  for  program  pwposaa. 
Rf  portmf  «vhan  axpandad. 

(1)     Tha  rtstnc&on  tt  not  mat  until  dva  funds  wa  sPtni,  tharafora  thay  should  ba  racordad  as  daltrrad  ravanua  until 
that  Offl*. 

tl)     U  not  spant  for  tha  rastnctad  purpoMs  thasa  contnbuttons  may  havt  to  ba  rtfundad. 

Hmn.  Batar.  Gross  fhd  Racak  bahavt  that* 
rastncnd  eontnhutioin  which  art  currantty 
tpandabia  should  ba  rtpotad  as  support, 
ravanua  and  othar  addiMns  m  tha  parnd 
whan  racarvad.  Mr.  Edanf  baiiavas  that 
nrtrktad  contributions  which  ara  currantfy 
spandabia  shoui^^ba  raportad  u  dafarrad 
rtvtnua  until  axpandad.  ' 

nnMcM  tottcntna        not  ^ 
biinf  rtporttd  until  coltKt*d)? 

It 

An  pUdgts  amti  wtvch  should  b« 
racofnind? 

Racordtrtg  ptadgts 

(1)  Radgas  ara  ataats  of  vifua  to  iha  orfsmzitiofl  and  atcjudtn)  tham  dktortl  tha  statamants. 

(2)  Tha  dagrM  of  coltactibdity  of  p<«d|tt  tt  usua^MLJ^rc^tdtbltr 

(3)  Tha  absanca  ol  lafalty  anfdtcaabla  claims  »  »nflavant  if  axptnancf  shows  that  pladgai  wiU  ba  collactibia. 

(4)  /oitow-up  work  on  ptadgas  may  JM  tmprovad  and  coilaction  aniiancad  whan  pladfts  art  undar  actountmi  control. 

Not  rKording  ptadgas: 

(1)  Thay  may  not  bajr^aity  inforcaibla. 

(2)  It  niy  b«  diHicti^  to  ttdmatt  iht  amouni  of  pltdgrrthfl  wiK  ba  eontctad. 
i3}  ThabMkkaapmtmaybaaomawhatcomplMtad 

Tha  committaarcondudas  that  tha  astimatMl 
coilactibia  amount  of  pMgas  Aould  ba  , 
raportad  ac  asaan  m  tha  financial  statamanta. 

4 

er! 

11.      Af*  cpmnbutttf  itrvKM  Mhxi}  and 
(¥«rMi  ifnorinf  th^r  vi(m)7 

Volwttaari  art  f  riqumtiv  a  vitaJ 
of  an  organt^on's  atiftty  to  carfy 
out  It)  pro^m  obiMtnti.  Should 
ttwM  tarrtctt  b«  vaJuad  and  raHaciad 
n  tfM  mtamanti? 

Racordini  tha  i»Km  of  contnbutad  sarvtcas. 

(1)  H  such  ^arvictt  art  important  to  tha  orgamiation  than  thay  should  ba  raflactad  tn  tha  financial  tttiamants. 

(2)  Comparatnhty  among  organintions  tt  dntortad  if  not  racordad. 

(3)  Racosnim  tha  im^nanca  of  voiuntatrs  to  tha  organuaUora  by  placing  a  ^ua  on  thair  tima. 

Igrwnng  tha  valua  of  contrAutad  samctt.  ^-^ 

(1)  It  IS  difficult  to  piaca  a  va^  on  tha  sarvicas  of  votuntatriL  ^ 

(2)  Oatailad  ricords  hava  to  ba  maintainad  to  actumutata  tuna  of  votuntna. 
0)     Faw  ofganintiont  mati  such  amounts. 

• 

Tha  Committaa  condudaa  that  contributad 
larvKas  should  ba  wluad  and  racor^lad  in 
tha  financial  statamants  pravidad  th| 
following  crttara  as  praaalMd  m  tn«  Audit 
Gutda  for  Vohmtary  Haafth  and  Watfare 
Organizations  hava  baan  mat:            ^  ^ 
0)    Tha  vatua  of  such  larvicat  b  si^Rifieam. 
Ci )    TIm  aarvteaa  part  ormad  ara  a  normal 
part  of  tha  program  or  supporting 
aamcas  and  would  otharwtsa  ba 
parformad  by  salariad  paraonoaL 
GB)    Tha  organitation  axarctea  control  ovar 
tha  amptoymant  and  dutiis  of  tha 
donon  of  tha  aarvrcai 
irt)    Tha  organUatton  hat  a  daarfy  matior> 
abia  baatf  for  tha  amount 

12.     Art  And  «nu  capitiltnd  (mtui 
btwj  wmttn-off  pwehjMd)? 

ic  ■ 

Should  iha  baUnca  ihMi  wcKida 
fixad  aiMB.  thus  tuthf  rHftctiof 
inina9«mtPii't  Kcountatxbty,  or  ara 
Tixad  MWU  so  ddfarmi  from  othar 
typai  of  aiatti  ha4d  by  philanthropic 
orfamntions  that  ihty  should  b« 
axcludtd?  Ralatad  to  thn,  should 
fixad  a«its  b«  char^ad  ai  an  avptnaa 
aa  purchaiad-tha  comaqucnc«t  of 
not  capitaiitiofl? 

Capiiahang  fixad  aiaats.  ji^i^ 

U)    Shows  tha  organiiatioA's  aceounubihtY  and  tha  rasourcat  Mitabla  to  tha  board  for  uta  rft  carrying  out  tha 

(2)     Praaants  a  mora  comparabla  sutamant  of^Ktrnty  from  period  to  pariod,  not  d«tortad  by  a  (arfa  acqulaitton  In 
any  ona  pariod. 

0)    PtrmiU  allocation  ol  tha  cost  of  fixad  nmvt  to  program  activitias  ovar  pariods  tMnafitad  by  thaaa  astats: 
(4)    Capitahnng  (txid  atsatt  «  "ganaraly  Kcaptad"  for  othar  tyfl^  of  organUationf.  and  is  ganaralty  undarttood 
by  businasi  pwpia. 

 ^  :  O  rrri  ' 

Tha  committN  concktdas  that  ^ad  aaala 
tftould  ba  capitaUnd 

'I  " 

Chart  2  (Ctfntinufd)  , 




km 

Aiiawian  h  ftm  a<  Eacfc  Ahanmh*  ^ 

CetMOmeli  CoadMM*  "  ^ 

12.  ^  UmiU  ( 

Dfntini'off  fixad  acuts  wMn  purdiatad 

1)  Easar  from  a  bookkaapiofl  rtandpomt  ^ 

2)  Easiar  to  undarstand  for  most  nooaccotiotantSw 

3)  Aaducaa  tha  fund  balanca  and  thus  lasaarn  tha  Kka&hood  that  tha  raadar  wai  condoda  that  tha  aotira  fund 
batanca  n  wvUbf  for  currant  osa:          ^                                      ^               ■  " 

(4)     Raiatas  tha  axpendttura  for  fixad  asMts  to  plant  fond  contribvttORS. 

5)    R^a^  tha  charia  for  tha  fiiad  amt  to  tht^iod  whan  tha  purchasa  was  mada. 

IX     Aft  capioiMd  (intf  «Mts  dturtclittd 
(wnM  not  b«Mt  dtpntitud}? 

# 

SiiowM  an  oriamzttion  b«  nportini 
ts  coct  of  proyim  and  supponutt 
Mmctst  H  VM.  ttwn  dtprtoation 
miA  b«  coRSKfartd  noct  it  itM  ts  « 
"cojt"  AhtfnttTvtty.  ihovtd  «n  ^ 
viVMaMn  b«  rtpotuhg  ontv  its 
"otiT  cost,  n  whKh  ON  daprtcutiOA 

S  A0t»(K18f? 

r 

Oapraoatm^  fixad  aaiats:  ^ 
ilJ^Tbw  Ban  iocraa«d  public amphasjs  on  roaasunofltfca cost  of  »rvica»ba«jraodafad,  ^ 
m.v^WKiatioo  a  a  tachwqua  to  ahocata  tha  cost  of  an  iisat  om  its  usafui  hfa.  Tha  oiaf uloass  of  «»«  aiaats  to 

'  %  m  oriiantioo  ts  fmita  mt  tha  aaat's  cost  should  ba  aflbeatad  ovar  th»s  P*"0^ 
UP  Tha  sourca  of  fixad  aasats.  whathar  a  ffft  or  purchasa,  n  irraltvant  «  maaaonnftha  cost  of  usini  tha  ftxad  aiast 
(4)    Oapraoatmi  ffxad  aoau  is  -aaoarallY  accaptad"  for  othar  tvpaf  ot  ortanUattons.  and  it  taoaraHy  ondtntood  by 
businais  paopit. 

Carrymf  fixad  atiats  at  cost. 

(1)    Oapractatioft  doas  not  wvofw  an  outUy  of  cash  and  thus  doas  not  haw  tha  appaaranca  of  an  axpanta  of  tha 
partod. 

t2)    Ftxad  Ksatt  oltan  moaaaa  »i  Mlua  rathar  than  dtdtna. 

13)    Oapnoatiort  is  a  compficttad  booUtaaptni  eonetpt  for  the  taytnan  to  oodantand. 

(4)    idttn  a  contributor  has  dma  to  «  buiWm»  fund,  it  appaan  that  tha  oriaoization  may  ba  raeording  com^ca- 
'"'  ^aaOTiPMBTW  bwtdmf  it  eoftstryctad  and  again  «hw  dapraoation  « r^rtad  as  a  cost. 

The  comimttae  condudas  that  fixed  assets 
should  be^depreciatad. 

14.     it  t  Mp«rtt«  MMt  food  iMd  fof 

1a*4  MNti  Ntth  t»«  unrntnettd 

N(kD7  / 

t 

At  iWM  a  t<M  Mtvf  •  ol  tM  unmtnd- 
idlvn^  ftbny  Mmv*  that 
uftmtnctad  fund  shouU  b«  prannttd 
■  tm  fuMis^tha  portion  oirrantlY 
vandabta  for  proyam  porpotas,  and 
tilt  pomoA  m^tastad  in  fiiad  aaats. 
Th>  allow*  tht  raadar  to  s«ft  tbt  ftmdi 
ttrrantty  awilabta  witfiout  t^a 
nofvsion  of  faad  anats  bam^  mdudad 
in  tha  Hniastfiaad  fund. 
AIM,  shooid  IM  oriarozatjott  corttmua 
to  carry  m  a  rimictad  find  Owaa 
rtiad'aaaats  purdwad  m  wMt  or 
pan       raiulciad  cootnbutwm? 

Raportini  fixad  ailats  in  a  stparita  pteit  fund  ^ 

(1)  Futad  aaMts  cannot  ba  spant  for  currant  purposaa  and  should  thus  be  dassifiad  saparetaly. 

(2)  Prowdas  a  daarar  praaantatwn  of  tha  ras^cas  awtsbta  for  proiram  purpoaat. 

m    Avoids  tha  question  of  earry-ow  of  rasuktiona  on  fixad  aasatt  whara  purchasad  with  laatrictad  funds. 
[4)    Kaapt  daprtoatMiv-o  noncash  transaction-out  of  tha  unrtstrictad  fund.  ^ 

bKiudini  fixad  aasats  with  tha  unrastnctad  fundi 

(1)    Thart  art  only  two  typaa  of  funds-unraatrictad  and  rssfrictad.  Artrfidally  laparatiAf  unraatrktad  tundj  is 
confvamf. 

[21    xijf  dapraoation  charya  should  oa  m  tna  unrastnciao  luno  wnan  •»  omfr  «iit«<i  nt*"^^  '^www. 
m    Bacauaa  faad  asaats  art  not  hkaty  to  ba  sold,  tha  nstnctiont  carryover  point  ft'moot. 

Messrs.  Batter,  Edensand  Racel(  ctndwdf 
that  fixad  assets  should  be  raportad  in  t 
separata  plant  fund,  whtta  Mr,  Gross  beltaves 
that  it  b  osmAy  mora  appropriate  to  tndude 
fixad  jssets  with  the  wnrtatrictad  fund. 

iSu     An  Mwooniati  tmk^tx  mmitU 

Mr  ««hit  (moui  b«fnt  carrM  it  CMt)1 

n.. . 

Thara  $n  oltan  wida  wiatiow 
batwaan  tha  coat  of  iimatMnts  and 
tftair  currant  ««(M.  and  this  «sua 
quaitiOM  which  ««tuat}on  mathod 
iha  mora  Maancnfful  pictura 
of  ihrnati  podtton.  ^ 

Canyin)  inwtmams  at  <narte»^r  vaive;  ' 
(t)    Gtvas  tha  raadar  a  batter  Imiicetlon  of  the  resources  aveilabta  to  the  orfanintioA. 
12)    Shows  the  curraot  vabe  of  vnounts  which  m«y  be  utWied. 

[3)  More  Kcuraiaty  reflactt  dte  orfinitation^ worth.**  , 

[4)  This  •  the  accepted  method  for  invaftment  eompa»)Hi,wWch  ha*s  imiaatments  as  their  principal  aoat 
IS)    Provides  a  better  indication  of  mvaitment  parformanca. 

Carrymi  wvestmenti  at  cost:                                                        ^  \ 
(t)    VUNn  oierkat  ««lues  ftuctuate,  canyini  lovaatmems  at  merket  causes  results  of  activity  to  vwy  slgniricantly  fro* 
year  to  year,                    *                                                     ^  ^ 

The  comiktae  condudsa  thet  invastaiints, 
axdusive  of  fixed  astats  haid  for  us<  in  the 
organitation'i  proflram^  should  ba  earned 
at  marUt-fair  vafue. 

> 

Chart  2  (Continutd) 


IS.  {CMtdJ 


(2)  Uerwliztd  fttn^iAd  (om»  shoUd  not  b«  rtcofmitd  M  •  rtsult'of  «  ttmpowy  fluctwoon  of  w  inv«tm«nt^ 
mirtit  wlut.  ' 

(3)  Th«  cost  bmn  h«s  btttorKaiiy  bMn  con»rvft>vf. 

(4)  ,  .Tli^  cost  btm  o  tN  "ftntraNY  acctpttd"  mttftod  (or  rtott  ot}i«r  tYP«  ol  tnttrpflm  vti  a  gtfltnltv  undtntood 
'   by  busmm  ptoptt  ^ 


Do  tht  IbitMMl  nwmwou  mdudi  • 
tuncDOMl  npoftwf  of  ixytoM 

M  Mtuni  ctiificaO0Q>.  wl>nw, 
occupMcr.  •tjfitm,  lit): 

tot  Mcb  cRtfor  pfO|r«n  Mntm 

bp  fo^tMd^awAf  com? 
c)  fof  tdmntstntiM  cuti? 


Should  M  orgMUitiOA  illocati  md 
nport  Its  nponw  tti  tmmt  ot  its 
program  mtmch  m  tftt  mdt  will 
h*v«  •  fmancMl  tmn  (or  |ud|iQf  t^ 
iffKtiMnw  o(  th«  orgiMZttion?  h 
th«n  M  approprtatt  »l6c*tiofliof 
costs  imong  profrtm  ttmcK,  fund 
raisins,  and  fantrai  and  Bd/mnistmvt 
RP«nsts? 


fUportwif  ixpartm  oo  •  lorKtioaai  baps.  * 

(1)  Unksi  aA  orvwustion  ctasnftts  axpanics  by  (Mior  program  larvicts,  it  •  not  potn^la  to       >  hnanctal  b«s» 
for  an  mluabon  ol  tht  daflrtt  to  wtuch  an  orftnuation  it  adtitvinf  its  charitibta  purposn.  ^ 

(2)  Many  or^aifkatiom  conduct  tubjtaotal  program  activttios  wttb  ttiotr  o«m  staff,  wtiartas  othan  conduct  profrtm 
Ktnntm  prmopalty  tbroufh  trams  to  mdhnduali  or  othtr  oripniationt  Thi  raadar  cannot  malif  adaquata 
comparmons  of  tht  cost  of  prograin  strvicas>>(  such  dtssifiular  offanizatlons  wniwut  a  functional  ciatstfication  of 
•xpansas. 

(3)  Tha  funatonal  rtportmg  of  ^xptnsaa  tnablas  tha  raadar  to  rafatt  fund  raising  and  adfaintttratna  costs  to  total 
procatds  from  fund  ratttni  campatgns,  to  total  rtvtnua  and  to  prograin  costs 

Not  raportmi  axpansas  on  a  functranal  basis  *  * 
(t)     Functional  cia«t(ication  imohras  mimarous  allocations  of  axpanaas,  partKuUrly  whart  i^mduais  ara  mvolvail  m 

mora  than  ona  fonctton.  ttany  twf)  allocations  ara  mada  on  an  arbitrarv  basis  and  may  fo«  of  d(|bioas  vaiua. 
(2)    AccumutatiOfl  of  tbt  data  natdad  for  functional  statanwtts  mvoKti  additional  admjnistratTva  cost  .  .  ^  , 


Tfta  commmaa  conchidas  that  axptnaat 
shouM  ba  raporrad  on  a  functMnai  ba«« 
in  tha  financttl  statamanti 


0 
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II 

FEDERAL  AND  STATE  REGULATORY  REPORTING 


Jurisdictions  Have  Different  Reporting  Requirements  * 

At  present,  26  states  have  financial  regulatory  reporting  requirements  in  addition 
to  those  required  by  the  Internal  Revenue  Service  and  by  a  number  of 
municipalities.  Typically,  the  form  of  reporting  is  legalistic  in  nature,  and  while  it 
contains  substantial  financial  information,  it  is  seldom  in  a  financial  statement 
format  similar  to  that  used  by  philanthropic  organizations  in  their  putjli^hed  reports. 
For  the  most  part,  each  jurisdiction  has  developed  its  own  re'porting  format  and 
accounting  requirements  with  ,the  result  that  many  organizations  find  that  they  are 
reporting  the  same  transaction  differently.  Philanthropic  organizations  with  fund- 
raising  activities  that  are  national  in  scope  are  usually  required  to  comply  with  these 
requirements  in  many  jurisdictions. 

Usefulness  of  Financial  Infoonation  in  State  Reports 

The  financial  statements  contained  in  many  of  the  state  regulatory  reports  are 
incomplete  from  an  accounting  standpoint  and  appear  to  have  been  designed 
specifically  to  respond  to  limited  legal  requirements.  The  committee  believes  that 
such  regulatory  bodies  should  make  available  to  the  public  financial  statements  of 
philanthropic  organizations  that  clearly  disclose  their  fiscal  act^^ities;  it  is  highly 
questionable  that  this  objective  is  being  accomplished  by  many  pf  these  regulatory 
forms.  ^  ^ 


Usefulness  of  Financial  Information  in  Federal  Reports- 

All  tax-exempt  organizations  other  than,  churches  and  organizations  with  gross 
receipts  of  less  than  $5,000  must  fil6  IRS.foriii  990  or  a  related  from.  Por  this 
reason,  this  form  has  a  major  impact  on  philanthropic  organizations.  As  with  the 
state  reporting  forms,  this  form  is  not  financial-statement  oriented  but  is  directed  to 
regulatory  needs.  .  :  '  ' 

A  deficiency  in  the  ^orm  990  from  the  standpoint  of  financial  reporting  is  its 
failure  to.  recognize  the  fund  accounting  concept  which  philanthropic  organizations 
follow.  The  result  is  that  organizations  must  report  both  restricted  and  unrestricted 
funds  in  single  column  financial  statements.  In  manvj  instances,  such  financial 
siptements  could  be  misleading'since  they  would  not  adequately  communicate  the 
restrictions  on  u^  of  resources.  | 

f  The  committee  has  studied  the  Internal  Revenue  Code  to  determine  how  much 
of  the  iriformation  presently  required  on  Form  990  is  specifically  mandatecj  by 
legislation.  It  was  found  that  the  statut9ry  authority  for  F9rm  990  is  very  broadly 
worded  and  gives  the  IRS  authority  to  specify  desired  information  by  regulations 
and  forms.  AccorJBgly,  modifications  in  the  format  of  financial  statements 
included  in  the  iMpsent  .Form  99p^could  probablv^  be  made  along  the  lines 
^'recommended  belMpwithout  legislative  action.- 

"  While  the  IR3PFbfm'990  may/  be  well  conceived  from  the  standpoint  of 
Wghli^ting  financial  data  pertinent  to  determination  of  qualification  for  exempt 
status  and  taxability  of  nonexempt  activities,  ^the  financial  statements  included  in 
this  form  are  incomplete  from  a  financial  reporting  standpoint.  ^ 
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Recommended  Standard  Accounting  Report  (SAR) 

The  proliferation  of  financial  reporting  formatj  for  regulatory  reporting  is  not  in 
the  be$t  interests  of  the  affected  chanties,  the  regulatory  groups,  or  the  public. 
Aside  »from  the  inherentiv  wasteful  expenditure  of  contributed  funds  to  prepare 
these  various  reports,  most  fail  to  accomplish  the  basic  communication  objective  of 
financial  statements.  The  committee  believes  that  the  public  interest  would  be  best 
served  by  the  adoption  of  a  basic  uniform  financial  report  for  use  by  all  regulatory 
groups.  To  the  extent  appropriate,  each  jurisdiction  might  supplement  the  required 
basic  financial  statements  with  data  specifically  relating  to  its  particular  regulatory 
interests.  This  woi/ld  permit  each  agency  to  better  fulfill  its  regulatory  objectives 
since  the  reported  financial  data  would  be  presented  in  a  uniform  manner 
permitting  more  meaningful  analysis  and  comparison.  In  addition,  the  adoption  of 
the  SAR  at  this  time  will  coincide  with  the  establishment  of  a  new  IRS  Office  of 
Employee  Plans  and  Exempt  Organizations  as  provided  for  in  the  Employee 
Retirement  Income  Security  Act  of  1974.  This  office,  among  other  things,  will 
administer  the  tax  provisions  applicable  to  exempt  organizations. 

Since  the  IRS  Form  990  is  the  most  widely  used  form,  a  copy  of  its  basic 
financial  statement  section,  if  modified  along  the  lines  incoj-pOrated  Sn  the  SAR, 
could  seirve  as  the  basic  repof  t  for  all  jurisdictions.  This  could  be  supplemented  by 
additionaF  data,  if  any,  required  by  the  respective  agencies." 

The  SAR  (see  Chart  3)  is  recommended  by  the  committee  for  use  by  all 
regulatory  agencies -federal,  state,  and  local..  (The  SAR  does  not  include  a  statement 
of  changes  in  financial  position.  Such  a  statement  is  generally  not  required  for 
^  nonprofit  organizations  since  the  information  that  would  normally  be  presented  in 
this  statement  is  readily  apparent  in  the  other  financial  statements.  However,  where 
significant  transactions  such  as  financing  activities  are  not  otherwise  reflected  in  the 
statements,  the  committee  recommends  that  they  be  discjosed  in.  footnotes  or  in  a 
separate  statement  of  changes  in  financial  position.) 


Advantages  of  the  SAR 

This  SAR  was  designed  to  "recognize  the  Yund  accounting  approach  followed  by 
philanthropic  organizations  and  to  provide  for  a  proper  segregation  of  unrestricted 
and  restricted  funds.  At  the  same  time,  by  providing  for  the  reporting  of  all  funds 
-  both  restricted  and  unrestricted  -  on  a  single  page,  the  regulator  and  potential 
contributor  are  shown  an  overall  picture  of  the  financial  activities  of  the  organiza- 
tion.    /  ^  ,  ^.  ^ 

This  report  also  emphasizes"  the  program  activities  of  the  organization  to  show 
how  the  organization  has  utilized  its  funds  for  the  accomplishment  oM\ts  stated 

---      '  ■  '    '  I     '        .  A. 

imilar  in  many  respects  to  that  recommenaed  in 
y  health'  and  welfare  organizations.  Th*e  formats 

..  V..-  «„«.v,o  o  >  universities  and  for  hospitals  ar£  not  identical, 

)ut  the  committee  believes  the  SAR  is  an  acceptable  regulatory  reporting 
presentatiora  for  these  entities.  The  main  area  where  the  SAR  departs  from  the 
format  recofnmended  in  the  three  audit  guides  is  the  use  of  a  cojumnar  balance 
sheet.  All  'three  guides  illustrate  ^  t^lance  sheet  in  whicl^each  fund  is  reported  as  a 
separate"  balance  sheet  within  a  main  balance  sheet;  however,  the  guides  do  not 
mandate  the  format  for  financial  reporting. 

This  format  is  also  similar  to  that  being  considered  by  a  committee  organized  by 
the  National  Health  Council  for  a  Publication  expected  to  be  reissued  in  late  1974 
'  containing  model  legislation  and  model  reportir^  formats.  That  publication  will  be 
circulated   among,  parties'  interested'^  in  model  legislation  regulating  Qharita^le 
O  „anizatiofls.  It  should  also  be  noted  that  the  formats  of  the  SAR  is  very  simJtal-  to 


program  objectives. 

The  basic  format  in  the  SAR  i 
'the  AlCPA  audit  guide  for  volun 
in  the  audit,  guides  for  colleges  ahc 
but    the   committee  believes  the 
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iTAHOARO  ACCOUNTING  REPORT  -  CHARITABLE  ORGANIZATION 
FOR  YEAR  ENDED  
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NOTES  TO  FINANCIAL  STATEMENTS 


that  presently  required  in  regulatory  reports  filed  with  the  Sta^s  of  New  York  and 
New  Jersey.  \  -  •   "     /  ' 


ment^  Agamst  the  SAR 


While  few  are  opposed  to  the  concept  of  a  Standard  Accounting  Report  many, 
believe  that  it  is  unrealistic  to  expect  a  number  of  .states  and  the  federal  governmehf 
to  adopt  uniform  reporting.  However,  as  demonstrated  *  by  the  adoption  of  the 
Uniform  Gifts  to  "Minors  Act  and  other  model  legislation,  "the  committee  believes 
that  the  ynifdrm  adop^tion  of  the  SAR  is  not" an  unrealistic  goal. 

Those  who  argue  against  this  type  of  reporting  might  also  point  out  that  there 
are  nfiany  different  types  of  organizations  involved  and  that  the,u>e  of  a  standard » 
report,  of  this  typenvouldT€satr1n"sonre  force  fitting  of. the  organization's  activitter 
into  line  captions  which  will  not*  be  wholly  descriptive. ;.There  Is,  howevpr,^ 
.opportunity  for  disclosure  and  flexibility,  in  the  SAR  wH^n'these  circum^nces 
occur.  '  \       -  ^  ^         •  Z^'*'"'^^; 

Some  may  oppose  adoption  0f  this  report  because  it  follQWs  in  niany  respects' ' 
the  form  recommended  by  one  of  the  audit  ^guides  and^'^h'ig Tj^couJ^ajjes  the* 
reporting  practices  and  accounting  principles  •jLn  that  guide.  Organizations  not  - 
covered  specifically  may  not  wish^'to^be  required*to  follow  one  of  the  guides.  The  , 
committee  believes,  however,  that^*ft  is  in  the  interest  of  all  cojpcerned  that 
regulatory  reporting  follow  *'generall'^  accepted  accounting  principles**  as  defined  by 
the  accounting  .profession  rather  than  have  each  regulajtory  body  become  the 
accounting  ri  le  maker. "  ' 


Sunnmary 


The  committee  believed  that  ^private  philanthropy  aiSW-the  pubtU?  |ifiJiWe!l  servejcl.^ 
when  ifegulatofy  agencies  assure  that  the  contributing  public  h^jti^ndVrip 
meaningftjl  financial  information  about  philanthropic  organizatiOos.X*^  ofi^  t6 


rative  costs,  the  committee  recommends  the  adoptkjd^?!^{*;.Jhe. 
tirig  Report  as  the  basic  financial  statements  ?n  regulatory''>^|a^ng' 
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THE  ^ND  RAISING  PERCENT  AS  A  QUANTITATIVE  STANDARD 
-FOR  REGULATION  OF  PUBLIC  CHARITIES,  WITH 
PARTICULAR  EMPHASIS  ON  VOLUNTARY  HEALTH 
AND  WELFARE  ORGANIZATIONS 


Arthur  Jack  Grimes^ 


Intrdduction 

Proposals  have  been  periodically  made  in  the  nows  media  and  in  public  legislative 
hearings^  that  a  fund-raising  cost  percentage  (FR%)  be  used  as^a  standard  to  measure 
the  worthiness  of  charitable  organizations  soliciting  pu()|ic  support.  The  purpose  of 
these  proposals  Is  to  discourage  abuse  of  public  confidence  by  revealing  excessive 
fund-raising  costs  to  potential  contributors. 
^      In  an  examinatioh^f  the  FR%  of  tax-exempt  organizations  soliciting  contribu- 

.ttons  from  the  public,  one  finds  that  tKis,measure  varies  considerably  even  among 
well-run  and  reputable  organizations  at  any  given  time  and  also  among  the  con- 

.  stituent  units  of  such  organizations  at  different  times.  This  paper  analyzes  the 
various  influences  that  contribute  to  and  result  in  such  variations.  These  influences 
are  important  US  any  proposal  for  use  of  the  FR%  as  a  measure  of  an  agency's 
effectiveness.  The^  author  presents  findings  and  recommendations  from  this  analysis 
for  the  Commission  on  Private  Philanthropy  and  Public  Needs  to  consider  in  the 
event  that  the  Commission  decides  to  address  the  question  of  the  fund-raising  ratio 
as  a  standard  for  evaluating  public  charities.  '  ^  ' 

Study  Scope  and  Design 

To  reduce  variations  arising  from  internal  record  keepTrng  and  accounting,  the 
(frganizations  chosen  for  this  study  are  (1)  charitable  organizations  ijrthe  health  and 
welfare  field  that  are  required  to  report  to  the  solicitations  regulatory  agency  in 
Ncji^ork  State' according  to  ^uniform  financial  accounting  and  reporting  Istandards^ 
,(2)  a  sample  of  national  voluntary  health  agencies  known  to  be  using  the  same 
.  standards,  and  (3)  natioQal  "umbrella"  associations  (membership  federations  of 
^  charitable  organizations  in^he  fields  of  health,  social  welfare,  mGseums,  foreign 
service,  and  higher  education).  The  New  York  State  sample  of  health  and  social 
Welfare  charities  was  drawn » from  a  list  of  tharitable  orgaTiizations  registered  to 
solicit  funds  for.  such  purposes  in  thh^state  during  t^72.  The  universe  fokthe  New 
York  State  sample  consistea  of  2,977  organizations  registered  with  tne  state's 
Charities  Registration  Service  (see  Table  1).  The  sample  was  selected  to  provide  a 
'concentrated  coverage  of  organizations  with  reported  fund-raising  costs  in  excess  of 
33  percent  (see  Appendix  A  for  detailed  description  of  the  sampling  procedure).  A 
total  of  20  organizations  were  selected,  10  from  the  health  field  and  10  from  the^ 
,  welfereJ field.  An  analysis  was  made  of  the  New  York  State  forms  (DDS  497)  filed 
by  uie  sample  agencies.  Visits  were  paid  to  the  top  staff  or  volunteer  leader  when 
these  persons, could  be  located.  The  leaders  of  three  social  welfare  agencies  in  the 
sample  could  not  be  contacted  (see  note  fa)'to  Table  5).  To  conserve  time, for  the 
study,  the^  organizations  selecSd,  in  the  New  York  State  sample  were  confined  to 
those  located  in  tlie  New  York  City. metropolitan  area  or  in  Washington,  D.C.  The 
sample  was  confined  to  the  health  and  social, welfare  area  becaus^  this  the  field  of 
the  author/s  experience. 


The.  second  sample  for  the  study'  consisted  of  19  nation 


voluntary  health  . 


agency  members  of  ^he  National  Health  Council  (NHC)  that  report  annuajly  to  the. 
Director  for  Public  Responsibilities^ -American  Institute  of  Blologlcai  Sciences. 
O  '      .  V-  -  '        ,  2889 
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Table  1 

*      Distribution  of  Rcporfed  Fund-Raising  Percentages  of 
New  York  State  CharitablfiOrganization 


Registrations; 


Total  Registrations  (2.977) 


Percent* 
100 


Reporting  FR  Costs 
none  (0%) 
over  0%  to  25'?; 
over  25%  to  50% 
over  50%  to  75% 
over  75% 


50 
40 
7 
2 
1 


•Total  fund-raising  costs  divided  by  total  contriButions 
•  plus  grants* 


council  that  they  meet  substantially^  the  council's  criteria  for  membership.  These 
criteria  include  a  requirement  for  annual  reporting  to  the  public  of  activities  and 
accomplishments  and  financial  trusteeship  according  to  uniform  standards.  Fifteen 
of  the  nineteen  agencies  have  issued  consolidated  financial  statements  for  all  levels 
of  operation  (national,  state,  and  local)  for  the  fiscal  years  ending  in  either  1971  or 
1972  according  to  these  standards  (see  Table  2).  These  15  agencies  were  selected  for 
comparative  study  with  the  New  York  State  sample.  The  NHC  health  agency  mem*- 
bers  are  used  for  analysis  of  measures  of  fund-raising  costs  and  practices  and  fund 


Table  2  '* 

National  Health  CpuncU  Member 
Voluntary  Health  Agencies  With  ConsoUdated  Financial  Statements 
for  AU  Operational  UVels,  Fiscal  Year  Ending  1971  or  1972 


American  Cancer  Society 
(8/31/72) 

American  Heart  Association 
(6/30/72) 

Nationaf  Easter  Seal  Society  for 
Crippled  Children  and  Adults 
(8/31/72) 

American  Lung  Association 
(3/3f/7l) 


National  Foundation  (Polio  ani 
defects)  •  ' 

(5/31/72) 


birth 


Muscular  Oystro{^y  Association  - 
of  America 
(3/31/71) 
t 

National  Multiple  Sclerosis  Society 
 (12/3J/71 


sis  Research 


National  Cystic  Fil 
Foundation 

(2/29/72) 


Epilepsy  Foundation  of  America 
(12/31/72) 

NaUooal  Hemophilia  Foundation 
(6/30/72) 

National  Kidney  Foundation 
(6/30/72) 

Anferican  Diabetes  Association 
;  (12/31/71) 

National  Asiociatton  for  Prevention 
of  Blizidness  < 
(12/^1/72)  ' 

American  Social  Health  Association 
(V.D. »  prostitution,  etc.) 
(12/31/72) 


Note:  Dates  in  parentheses  represent  epd  of  fiscal  year.  , 

All  of  the  agencie9  reporting  in  accordance  with  Standards  of  Accounting  and 
.  riuknciai  Reporting  for  Voluntary  Health  and  Welfare  Orstanixations,  (Na- 
tional Health  CouTCil,  National  Social  Welfare  Assembly,  1964). 
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purees.  The  author  has  been  familiar  with  the  operations  of  these  organizations 
pver  the  past  12  years  and  is  well  acquainted  with  their  accomplishments,  theic. 
practices,  andfctheir  fund-raising  problems. 

Finally,  the  author  interviewed  representatives  of  the  "umbrella"  organizations, 
which  comprised  %ie  third  sample.  Jhese  interviews  provided  an  opportunity  to 
obtain  information  on  fund-raising  and  management  practices,  estimates  of  the  range 
of  fund-raising  costs  for  these  organizations*  respective  fields,  and  a  description  of 
major  influences  on  Variations  in  fund-raising  costs  from  the  ^gpwpoint  of  an 
experienced. professional  in  each  specialty  field.  (Sellable  3.) 

In  addition  to  findings  from  this  study,  influences.on  fund  raising 4;osts  identified 
in  earlier  analyses  of  this  subject  are  incorporated  in  this  report.  ^ 


FINDINGS  AND  RECDMMENDATIONS 


7,  The  fund-raising  cost  percentage  as  a  standard  can  at  best  provide  an  approxima- 
Xlon  of  agency  efficiency  in  raising  money  for  a  specified  time  period^  but  it  ^annot 
measur^  tiie  agency 's  effectiveness  in  meeting  needs. 

Fund-raising  cost  portentages  can  be  informative  and  useful  as  one  indKator^of 
possible  abuse  of  publlt  support  but  only  after^there  is  a  clear  understanding  of 
what  is  included  and  what  is  not  included  in  both  the  numerator  and  the 
•denominator  of  the  ratio.  In*  this  regard  it  may  not  be  pbssible  to  identify 
&^arately  report  all  of  ap  agency's  fund-raising  costs,  and,  in' the  field  today,  there 
*  is^jo  agreed-upoa»base  for  determining  fund-raising  cost' percentages. 

^"^^    ,  ^  *        '  'Ik  ^ 

2.  Tfjt^ritfo  of  totai  fund-raising  expenses  over  totai  income  from  direct  and 
indirect  contributions  pius  grants  provides  the  fund-raising  cost  perc^t3taqe  that  is 
most  comprehensive  ^and  appropriate  as  an  approximation  of  agencp  investment  in 
raising  mOrm^  reiated  to  the  amount  actually  brought  ip. ,  ^  ' 

The  studyC  sample  of  national  voluntary  health  agencies  for  all  operational  levels 
shows  a  funorraising  cost  percentage  range  of  9  percent  to  34  percent.  The  average 
is  17  percent  With  a  mode  of  15  percent.  The  distribution  for  these  percentages  for 
the  15  NHC  member  national  voluntary  health  agenciesfe^in  the  study  irvdicate  that  9 
out  of  15  haq  FR  cost  ratios  of  15  percent  or  less.  All  but  two  had'  FR  cost 
percentages  pf^ess  than  22  percent; ^for  all  15,  FR  percentages  were  less  than  35 
percent  of  the  irtcome  from  toul  contributions  plus  grants  (see  Appendix  B). 

3.  There* are  causative  factors  unrelated  to  abuse  or  fraud  for  variations  in  fund- 
raising  cost  pVrceptages  amohg  charitable  organizations  and  for  the  same 
organization  for  different  time  periods.      "        '  '     .  ^ 

The  'reasons  for  this  concjusion  include  situational  influences  beyond  the 
agpncles*  Control  (for  example,*  length  of  time  ih  existence,  weather  coni 
duri'ng  campaign  JpiertDds,  inflation)  and  management  infuences  re^ 
administrative  decisianj  that  dg  not  involve  dishonesty  or  lack  of  iesire  to  Si 
public  interest  (expenmentation  with  new  fund-raising  technique;,  selection 
of  several  legally  acceptable  accounting  and/or^financial  reportin ;  practices, 
of  methods^or  communications  with  the  public*  some  more  successful  at  tim 
.  others,  and  so  forth  1.        '  ,  .  / 


,/4  A  smdil  portion  (10  percent)  of  charitable  organizations  rei 
privileges  in  .the  State  of  New  York  in  1972  reported  fund-raismj 
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Tables  , 

Administrative  Practices  in  Nonprofit  Areas  Rebted  to» Financial  Accounting  Standards,  Public  Reporting  Practices, 

and  Usual  Range  of  Fund-Raising  Cost  Percentages 


•  Types  of 
Charitaijle  OrganizaUona 

Museums 


Voluntary  ^e^ictes  (or 
foreign  services 


Colleges  and  universitjes 
Social  welfare  '  * 

Health 


Generally  Issue 
Pirfancial 
Reports  to 
Public 


Yes 


Yes 


Yes 


Yes 


Uniform  Financial  Accounting  and 
Reporting  Standards  for  this  Field 

No- 

(No  standards  unique  to  this  field; 
F.  R.  not  recorded.  All  support 
costs  classified  as  "administra- 
tive,"  less  salaries.) 

,No 

(As  charities  in  the  health  and 
welfare  field,  are  expected  to  be  on 
Standards.  *)      *     ^  ^■ 
Ves 

(Separate  standards  for  this  field. ) 
Yes 

^  (Some  national  organizations  and 
{heir  affiliated* units  are  on  uni~ 
form  Standards.  *) 

Yes 

(Most  national  organizations  and 
their  affiliated  units  are  on  uniform 
Standards.  *) 


,  1         Fund-Raising  Porcen? 

(average  and/or  range) 

No  data  available.  ("Administrative" 
expenses  »  30%  of  Income  plus  sal- 
aries. ^Salaries  not  classified  in  "ad 
ministrative";  12%  for  "other" 
expenses.^ 

F.  R.  costs'^  approximately  10%  of 
contributions  (est. ). 


Average  is  15%  to  25%  of  total 
contributions. 

Average  is  15%,td  35%  of  the  contri- 
butions ^est. ).    ^  ^  " 


Average  is  10%  to  35%  of  total  "con- 
tnbutlo/18"  (est.). 


^Standards  of  Accounting  and  Financial  Reporting  for  Voluntary  Health  and  Welfare  Organizations  (National  Health  Council, 
National  Social  Welfare  Assembly.  1964).  "  '  ' 
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25  percent  of  the  total*  contributions  and  grants,  less  than  3  percent  neported  fund- 
raising  costs  in  excess  of  50  percent  and  less  than  1  percent  in  excess  of  75  percent. 

Of  the  31  (out  of  2,977)  organizations  reporting  FR96s  in  excess  of  75  percent, 
only  8  had  income  of  $75,000  or  more  m  1972.  Of  the  99  agencies  reporting  FR%s 
of  50  percent  or  more,  80  raised  $75,000  or  less.  The  organizations  reporting 
fund-raising  costs  in  excess  of  50  percent  are  frequently,  very  small  in  size;  many  of 
these  organUations'  investments  in  raising  money  could  \^ry  easily  have  exceeded 
thefr  return  in  contributions  because  of  the  small  amount  of  money  involved  in 
fund-raising  activity.  This  relatively  small  number  of  charitable  organizations 
reporting  a  high  FR%  is  important  to  keep  in  mind  in  developing  provisions  for 
regulating  charitable  solicitations.  Excessive  reporting  requirements  aimed  at  such  a 
minority  could  seriously  affect  the  majority  of  organizations  in  this  field  and  their 
resources  for  program  services  to  the  public  by  increasing  costs  for  management  and 
fund  raising.  (Of  the  2,977  agencies  registered  to  solicit  contributions  in  1972  in 
New  York  State,  1,475,  or  50 ''percent,  reported  no  fund-raising  costs.  From  the 
date  available,  it  appears  that  a  large  number  are  small  local  groups  operating  with 
donated  time  and.  materials  and  continuing  to  receive  funds  from  regular 
contributors  without  follow-up  56licitations.  It  is  apparent  that  some  of  the 
organizations  reporting  0%  fund-raising  costs  are  not  following  the  recommehded 
uniform  standards  of  financial  reporting  for  organizations  of  ^their  type.  The  most 
commonly  observed  practice  not  consistent  with  the  reporting  standards  for  this^ 
field  is  the  subtraction  of  all  fund-raising  expenses  before  reporting  of  incom,e.). 

5.  The'  study  sample  of  local  voluntary  health  and  welfare  agencies  soliciting 
contxibutiCns  in  Nev/yorlz  in  1972  (sajvple  was  weighted  with  those  with  higher 
than  atS-age  reported  fund-raising  cost  ratios)  indicates  that  4  out  of  20  J2Q 
percent)  made  gross  errors  in  the  fund-raising  cost  percentages  they  reported,  \ 

From  the  interviews  with  the  sample  agencies  it  is  reasonable ^to  suspect  that 
tjnany  inaccuracies  occurred,  from  a  lack  of  awareness  of  the  types  of  expense 
alloj:ations  that  are,  appropriate  to  reflect  fund-raising  expenses.  Estimates  are  given 
in  this  report  for  .corrections  in  the  reported  fund-raisihg  cost  percentijges  for  the 
sample  agencies.  It  would  not  be  possible,  without  auditing  the  financial  records,  to 
determine  in  most  cases  whether  or  not  fund-raising  costs  reported  to  the  State  of 
New  York 'are  correctly  calculated.  Only'  in  the^nore  obvious  situations  are 
estimates  made  for  corrections,  that  is,  where  there  is  no^F.R.  percentage  reported 
zmk  actually  there  are  expenses  for  fund  raising  or  where  fund-raising  costs  were 
incorrect  and  accurate  costs  pot  precisely  known.  *  ' 

6.  The  fund-raising  cost  percentages  for  national  voluntary  health  agencies  do  not 
appear  to  have  a  relationship*  ta  the  total  income  raised  by  the  organization  or  to 
the  relative  rank  of  the  disease  or  disability  for  which  they  are  appealing  among 
causes  of  death  and  disability,  *  ♦i,  "  *  ^ 

7.  Methods  of  solicit/nathe  public  for  contributions  is  ja  prime  influence  qn  the 
efficiency  of  the  organizbtfon's  fund-raising  process.  Direct,  in-^erson  solkitatfons 
are  used  most  frequently  (two  of  top  three  fund-raising  methods  by  vojume  of 
Ipcome)  by  organizations  with  the  lowest  cost  associated  with  raising  money. 
Organizations  depending  primarily  on  mail  solicitation  for  the  bi^fz  of  their  income 

^are  Jhose  with  the  higher  fund-raising  cqst  ratios  to  total  contributions  plus  grants. 

For  the  \itional  voluntary^  health  agencies  in  this  study,  a  combination  of 
in-person  solicitations  and  participation  in  federated  campaigns  is  associated  with 
low  fund-raising  cost  percentages,  fhere  are  .exceptions  to  this,  but  where  the 
exceptions  occur,  there  are  usually  special  cirfcumstances  that  ceduce  the  cost  of 
raising  money. Jn  addition,  total  fund-raising  costs  to  an  agency  for  participation  in 
f      O    d  fiiijd-raising  may  be  incomplete^  and  understated,  although  not 
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8.  The  t<^reyuuiy  finding^  i^ugyei>t  that  i,aution  be  exercised  in  comparative  evalud^ 
tio^s  ot'pubiii,  i.huntft'y'  'turid-ruhmg  t,osts,  in  attempts  to  devise  standard  methods- 
Qf\a/cu/atmg\fupd-raising  lost' pen^entages  or  m  efforts  to  set  ceifmgs  for  thern 
irrespective 'Of  the  individual  organization's  circumstances.  j 

In  general,  the  study  experience  revealed  the  existence  of  so  many  factors  and  so 
many  variations  in  obrectfves,  procedures,  and  interpretation  that  the  proposed 
comprehensive  analysis -of  the  New  York. sample  was  not' possible  for  accomplish- 
ment of  the  study  's  initial  objective  in  the  time  .allotted.  The  more  revealing  sample 
of  national  voluntarv  health  agerkies  confirmed  the  existence  of  all  these  organiza- 
tional and  administrative  variants  even  among  a  group  of  the  more  advanced  public 
charities.  The  Commtssion  on  Private  Philanthropy  and  Public  ISieeds  shpuld  address 
the  subject  of'  fund-raising  cost  percentages  with  great  care  in  light  of  the  current 
state  of  reporting  practices,  i^ookkeeping  methods,  the  great  range  ^  informal 
variations-  revealed  by  the  very  limited  scope  of  this  study,  and  the  fact  that  no 
other  similar  studies  in  adequate  depth,  or  Jjc^adth  ha^'e  been  conducted 

^  .  *  Conclusions 

It  IS  apparent  from  this  survey  and  analysis  that  fund-raising  percentage  costs  can  be 
"high"  for  valid  reasons..  Consequently,  an  arbJtrary  ceiling  should  provide  for y 

*  exceptions  for  reasons  that*  recognize  the  possible  impact  of  'an  organization^ 
circumsunces  or  method  of  solicitation.  There  are  obvious  abuses  in  the  charitabje 
solicitation  field  and  a  consistently  "high"  cost  ratio  for  three  to  four  years  Is  a 
valuable  but  limited  index  to  possible  exploitation  of  public  support.  A  50  percent  FR 
cost  for  an  agenoy  with  an  especially  unpopular  cause  or  for  one  that  Js  just  starting 
out  4n  raising  money  from  the  public  could  be  reasonable.  For  an  organization  with  a 

Relatively  popular  cause  and  an  established  cqrlstituency,  this  same  FR  percentage  gives 
more  grounds  for  question  if  It  persists  beyond  a  single,  possibly  unusual,  year,  ^ 

Some  states  have  passed  laws  setting  art  Arbitrary  FR  cost  percentage  beyond  which 
a  chariuble  o/ganization's  /unji-raising  costs  may  not  go.  By'^Vecognizing  no 

, exception,  this  percentage  is  the  only  measured  of  legitimacy, to  solicit  funds  in^at 
^tate  the 'next,  year.  There  is  concern  by  <hose  who  are  familiar  with  the.  put  He 
charitable  field  that  such  arbitrary  legisfation  will  weaken  or'destroy^the  field  in  the 

'proc?^  of  trying  to  improve  it.  » 

Setting  in  arbitrary*  percentage  of  income  or  expenses  for  fund-raising  costs 
without  provision  for  flexibility  , in  ihdivT<jual  agency  circumstances  can  have  the 
following  effects.  (1)  discourage  desirable  charitable  efforts  in  the  early  organizing 
and  operating  stages^  when  costs  are  irvgi^itAbly  l]igher,.{2)  tempt  agencies  to  falsify 
their  figures  to  conform  to  the  pre-set  p^rcentag^  Allowed  by  the  le^^islation;  and  (3) 
add  to  Xhe  cost  for  agjjicies  that  now  ert^ploy  oujsi^^  fund-raising  assistance  at  less 
than  the  pre-set^  percefP  by  setting  a"" permissible  higher  .amount  that  is  government 
approved.  .  - 

The  overwhelming  majority  of  voluntary  agencies^  national,  state  or  local, 
whether  they  seek  'financial  support  from  the  public  thi^ough  combined  campaigns 
or  individual  campaigns,  rec^^nize  the  responsibility  of  government  to  enact 
appropriate  legislation  that  protects  the  charit^bfe  instincts  of  citizens'from  exploita- 
tion and  abuse  an<J  to  enforce  sach  legislati6n  Wisely  and  impartially.  Legislative 
Ijodies  ^nd  public  agency  administrators  must  recognize  that  voluntary  organizations 
need  to  spend  mdOey  (that,  is,  they  need  to  incur  non-program  service  costs)  to 
pursue  their  objectives.  These  organizations,  as  is  true  for  government  and  for 
private  business,  cannot  function  without  money  for  adn:iinis;ra^ve  c9Sts,.inc)uding 
budget  planning  and  presentation  to  funding  sources  to  raise  money  for  program 
services.,        '      -  .  « 
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Voluntary  health  and  welfare  agencie^s  have  established  a  record  of  working 
towards,  disclosing,  m  the  public  intereH,  their  operations  and  their  costs  for 
providlipg  services.  Increased  recognition  nee'ds  Jto  be  given  to  the  growing  practice 
of  full  financial  disclosure  by  voluntary  health  apd  welfare  agencies  acj:ording  to 
uniform  standards  of  accounting  and  reporting.  Where  possible,  the  cost  ratios  of 
these  agencies  nee(|  comparison  with  the  '^supporting  service"  costs  of  commercial 
or  for-profit^ corporations  and  also  of  government  for  provision  of  similar  services. 
Fr(^  the  data  presented  here  and  irt  reports  of  the  costs  for  overhead  or  the  costs 
for  conducting  business  we  may  find  from  such  disclosure  and  comparisons  thai  the 
private  charitable  agencies  are  above  average  in  cost  efficiency  as  well  as  in  their 
effectiveness^  *^ 

II 

MEASURING  PRODUCTIVITY  BY  A  FUND-RAISING  PERCENTAGE 


'  Perspectfve 

.  d 

Some  of  the  serious  obstacles  to  formulation  of  a  universally  applicable  method 
of  calculating  fund-raising  cost  rauos  (and,  therefore,  to  "prescribing  a  proper 
fund-raising  cost  percentage)  are  the  following: 

•  It  may  not  b^  possible  to  identify  and  separately  report  all  of  an  agency's 
fund-raising  costs.  Since  some  of  the  activities  undertaken  by  rrvany  voluntary  health 
and  welfare  organizations-  necessarily  and  simultaneously  serve  the  program 
objectives  arjd  supportive  services  (management  and  fun(J  raising)  to  carry  on  other 
functions,  <k  is  ngt  possible,  even  witVi  the  -most  meticulous  acoiiinting,  to 
completely  isolate  and  precisely  report  all  of  an  agency's  expenditures  for^ any  single 
function.  This  .is  true  for  fund  raising,  "management  and  generator  a  particular 
program  service.   ^        '  ,  - 

•  Many  agencies  receive  support  indirectly  through  federated  and  other  fund-raising 
.  organizations  in  addition  to  direct  support  from  the  public.  The  recipient-agency 

may  not  be  able  to  determine  the  fund-raising  cost  attributable  to  this  support. 

•  Bequests  ^r  support  from  grants  may  be* received  years  after  they  were  solicited, 
or  be  unsolicited.  Tihis  lapse  of  time  may  preclude  any  meaningful  matching  of  this 
.support' and  revenue  w-ith  the  fund-raising  Costs.  ^       f   .* . 

\ 

•  Only  relatively  large  agencies  can  be  expected  to  have  accounting, systems  and 
staffs  that. will  permit  full  separate  accounting  for , costs  of  multiple  fond-raising 
-activities  .dqring  a  given  year  -  for  example,  operating  fund  campaigns,  building 
fund  campaigns,  special  fund-raising  events.* 

•  There  is  not  common  agreement  i|^  the  fieid  as^  to  the  base  to  be  used  for 
computing  a  r^tio.  There  is,  also,  lacl7of  uniformity  as  to  what  is  includable'  as 
"fund-raising"  expenses.  Sometimes  included  are  costs  for  other^  purposes  slich  as 
"management.-and  general."  .    ^  . 

xpenses  in  the  "management  and  general**  icategory  are  not  identifiable  to  a 
specific  program.  The  category  includes  essential  operations  to  assure  appropriate 
and  effective  programs,  such  as,  board  meetings,  training  and  orientation  sessions  on 
total  agency  functions,  proper  record-keeping  efforts  to  evaluate  effectivene^ 
towards  adiieving  agency  goals.  The  "management  and  general*'  jcategory  is 
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.  ^nece*»sarv  for  uperdtmg  any  nunprufit  organization.  This  type  of  expense,  however, 

IS  as  muth  if  not  mure  :)igniriLantlv  related  to  the  planning,  management  and 
*        evaluation  of  service  functions  of  the  agency  as  it  is  to  fund  raising. 

♦  To  help  in  making  ^Comparisons  among  organizations,  by  agencies  themselves  in 

judging  their  relative  )bfficiency  and  by  potential  donors  concerne^d  with  measure- 
ment^f  productivity,  voluntary  organizations  have  voluntarily  taken  steps  to  help 
increase  the  validity  of  such  comparisons.  Uniform  systems  of  accounting  and  public 
financial  reporting  h'aye  been  developed  by  different  segments  of  the  charitable 
field,  such  as  hospitals,  colleges  and  universities,  and  voluntary  health  and  social 
welfare  organizations  One  example  is  the  development  and  adoption  of  Standards 
vf  ALLOuntjng  vnd  fmantjal  Reporting  for  Voluntary  Health  and  Welfare  Organiza- 
tions, published  in  1964  by  the  National  Health  Council  (for  the  majority  of  the 
national  voluntary  health  a§^cies)  and  the  National  Social  Welfare  Assembly,  now 
•the  National  Assembly  of  National  Voluntary  Health  and  Social  Welfare  Organiza- 
tions (on  behalf  pf  major  social  welfare  organizations).  , 

In  the  Standards  sources  of  income  are  identified  within  two  basic  categories- 
income  received  directly  and  income  received  indirectly.  Within  these  two  categories 
funds  are  grouped  into  types  of  income.  Rules  are  provided  for, what  types  of 
.  income  the  categories  are  to'  include.  Expenditures  are  classified  in  two  major 
divisions  "program  services"  (includes  research,  patient  services,  public  education,- 
professional  education,  community  services)  and  "supporting  services,"  (management 

J  "and -general  "administration  and  fund  raising).  Thf  accrual  basis  for  accounting  is 
used-  The  ^rationale  behind  the  selection  of  acaual-ba^sis  accounting  is  that  cash- 
basis  accounting  for  financial  reporting  purposes  could  permit  the  arbitrary  shifting 
of  income  and,  expenses  between  financial  report  periods,  which  could  result  in 
financial  statements  that  are  misleading  as  to  financial  position  ^and  results  of  - 
operation^.  ^  *  / 

If^  1974  the  American  Institute  of  Certified  Public  Accountants  (AICPA"), 
working  with  the  Standards'  sponsors  a/id  others,  revised  their  Audtt  Guide  for 
Voluntacy  Health  and  Welfare  Organizations  (1963),  adopted  the  ma^or  principles  of 
the  Standards  (there  are  some  differences,  but  these  are  mainly  in  terminology  and 
depreciation  accounting)  a^  the.o^/>  acceptable  financial  accounting  and  reporting, 
base  upon  which  audiTs  of  agencitis  in.  this  field  are  to  be  cor}ducted  after  1974.  As 
a  result,  a-  n^w  edition  of^  the  agency -endorsed  and  sponsored  Standards  is  being 
prepared  to  bring  the  AlCPA  new  Audit  Guide  and^  tjie  Standards  into  full 
cohformity.  it  will  be  published  in  ,l97J\jnder  the  sponsj2:)rship  of  the  three  major 
umbrella  groups  in  the  health  aiSd  welfare  field,  the  National  Health  Council,  the 
Nationar  Assembly  of  National  ^.Voluntary  Health  and  Social  Welfare  Organizations, 
and  th^  UrMted  Way  *of  America.  Beginrring  witKsfis^i  years  ending  in  1975,  in 
order  to  obtain  an  unqualified  CPA  audit  opinion,  all^VoIuntary  health  and  welfare 
organizations  at  every  leyel  of  operation  will  be  expected  to  use  ,the  principles  of 
,  the  -new  /VICPA  Audit  Guide  and  the  uniform  d^u^ouxMlng  Standards.  Obviously,  this 
IS  a  major  development  for  impfevefl  accoiintability. 
1  When  "iJependence  is  placed  on  fund-raising  "efficiency"  as  tfte  only  or  rpajor 

index  to  worthiness  of  a  charitable  effort,  certain  influencing  factors  are  significant. 
The  original  plan  for  thi%  s^tudy  envisioned  application  of  these  factors  to  the  sample 
of  organizations  reporting  to  New  York  State  w^th  fund-raising  percqitages  9it,her  at 

^  0  percent  or  in  excess  of  33  percent.  Time  limitations  made  it  obvjous  that  a  fully 

satisfactory  analysis  in  these  terms  would  be  too  complex  and  detailed.  Accordingly, 
*      the  New  York  sampip  was  supplemented  with  the  sample  of  15  national  voluntary 
health  agencies  for  which  data  were  ayailable^that  could  be  analyzed  in  terms  of  the 
range  of  factors  considered  as  affecting  fund-raisinlg  success. 
*^The  diversity  of  factors  affecting  fund-raising  success  and  its  cost  efficiency  are 
.  grouped  into  f6ur  categories  for  purposes  of  this  study. 


■pechnical  Influences 

What  is  Classified  as  Fund-Raising  Expenses 

In  type  and  scope,  fund-raising  efforts  of  vojuntary  agencies  rat}ge  .from 
nationwide  app^l>  employing  virtually  all  the  techniques  pf' /najor  product 
advertising  campaigns  ^o  one  or  two  appearances  before  budget  committees  of  the 
federated  fun^-raising  organizations  that  have  assumed  the  fund-raising 
responsibility.  What  is  classified  as  fund«raising  expenses  also  includes  the  expenses 
ir>  applying  for  grants  from  either  private  or  public  sources.  All  vpluntary  health  and 
welfare  agencies  adhering  "to  the  Standards  are  expected  to  use  the  following 
defTnition  in  classifying  expenses  as, fund  raising.  "Expenses  of  all  activities  that 
constitute  or  *are  an  integral  and  inseparable  part  of  an  appeal  for  financial 
support."  ^  ,  •  o  ^ 

This  definition  represents  activities  conducted  or  m^errals^'4istributed  and  used 
for  the  sole  or  principal  purpose  of , getting , the  public  to  financially  support  the 
agency's  cause  plus  all  other  expenses  incurred  in  planning,  directing,  administering, 
or  participating  in  fund  drives  or  other  programs  in  which  contributions  are  actively 
solicited.  Jhe  definition  and  processes  for  identifying  what  is  to  be  classified  as 
"fund  raising,'*  based  on  the  uniform  Standards,  is  accepted  by  the  accounting 
professional  as  well'as  agencies  in  the  health  and  welfare  field.  All  costs  associated 
,with  fund-raising  activities,  as  recognized  in  the  definition,  ^re  to  be  included  in  the 
numerator  tor  determiping  the  fund-raising  cost  percentage..      -  .  ^ 
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An  Appropriate  Base  for  C/)mparing  Fojnd-Raising  Cost  Percentage 

In' the  initial  stages  of  preparing  for  this  paper,  it  becahie.  apparent  that 'the 
identification  and  selection  of  the  base  that  most  accurately  and  comprehensively 

.  reflects  the  costs  for  raising  moiiey  would  be  ^  significant  technical  influence  on 
fundVaising  cost  percentages.  A' number  of  different  ratios  in  current  use  were 
analyzed  for  the  study.  (The  details  of  thifranalysi's  appear  in  Appendix  B.) 

None  of  these  ratios,  are  perfect ''measures  of  'the  return  on  fund-raising  efforjt 
invested.  Considering  the  input  for  eaxh  base  in  the  five  cost  ratios  analyzed,  total 

^contributions  plus  grants  reflects,  in  my  opinion,  the  most  comprehensive  total 
dollar  returns  on/agency  fund-rai$jng  efforts.  For  this  reason,  this  particular  ratio  is 
used  in  computing  the  FR  cost  percentages  in  this  study  for  the  National  Voluntary 
Health  Agency  sample  and  is  used  by  the  Charities  Registration  Bureau  of  the  St5te 
of  New  York  in  presenting  the  cost  ratios  for  the  sample  of  agencies  selected  frotji 
that  source.  >      .        ■  • 


Situatioif  I  nfluences 

The^more  common  "situation"  ipfluences  (that  is^  factors  or  events  normalJy 
beVond  cdntrol  of^the  agency  in  a  particular  locality)  on  fund-raising  costs  are  listed 
below.  No  attempt  has  beeh  made  to  list  these  factors  in. the*  order  of  their 
ipiportance.  .  ■  , 

'      '      J.    *  .»  ' 

*-       >  ^         '  '  * 

The  Age^ of  the  Agencies 

New  agencies,  when  l^rst  established  and  for  several  years  thereafter,  have  higher 
fijnd-raising  costs"  than  the  older,  bettef^established  agencies.  It  takes  time  and 
organizational  talent  'to  build  a  constituency  even,  for  the^  most  worthwKile  and 


^  ■ 
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appealing  causes.  Normally,  after  a  three-  to  five-Vear  period  campaign  costs  become 
relatively  smaller  in  relation  to  inaj|ased  income.  '  *  . 


Geographical  or  Popt^ation  Differences  in  Costs  '  / 

In  some  sections  of  the  country  expenses  of  fund  racing  are  less  than  in  others.* 
This  is  (jx>re  likely  to  be  so  in  the  less  urbanized  sutes.  fvlost  fund-raising^  personnel 
agree  that  costs  are  notably  higher  in  cities  of  400,000  or  m<5lre  population. 

Severe  Weather  or  Community  Emergencies  ,    »     .  ^ 

p  Some  agencies  rely  upon  a  single  predetermined  day  or  week  for  the  raising  ota 
major  portion  of  their  income,  A  period  of  bad  weather  could  be  damaging  and 
affect  dost.  ,  I    i  ♦ 

Increasing  Costs  of  Doing  Business        •  \  .  ^: 

Voluntary  agencies  are  subject  to  the  inflationary  pressures?.  Salaries  and  wages 
cannot  remain  static,  the  cost  of  necessary  materials  increases,"  postal  rates  go  up. 
Although  some  donors  may  respond  with  larger  gifts  to  help  take  up  some  of  the 
gap,  the  rate  of  response  is  likely  to  be  slower  with  a  resulunt  ijet  increase  in 
.expenses.  v  ,  .  . 


Bequest  ^ivingi  ^  ^  • 

It  Is  difficult  to  attribute  a  fund-raising  cost  to  this  klndx)f  income.  And  yet,  as 
an  important  source  of  income  included  in  financial  reports,  it  can  exert  significant 
Influence  on  the  FR  cost  percentage.  ^ 

^  '  \  Management  influences     ■  *-     ^     ,  ,  f* 

■'•*■»  .  ,  ^ 

^  '  '.V  ;  .  ./^ 

Two  types  of  management  actlvi^ties  are  identified  as  essential  for  the  fund-raising 
process:  Fund  soliciution  methods  and  administrative  practices.  Analysis  of  these 
factors  and  their  relatt9n  to  the  fund-raising  percent  irf  the  sample  of  test  agencies^is 
presented  in  this  study'.  \         ,  •   '        ^       .   '  ' 

'Fund  Solicitation  Methods 

key  differences  In  fund-raising  methods  are  whether  "solicitations  are  mad'e:  (1) 
in-person  (solicitation  by  personal  appearance,  such  as  neighbor  calling  on  neighbors 
house-to4iouse,  personal  visife  to  businesses,  foundations;  government  departments); 
(2)  indirectly  (requests  for  contributions  that  are  not  made  in  person  such  as  by 
jnail,  telephone,  telethon);  or  (3)  benefit-gift  arrangemept  (solicitation  for  a 
donation  made  by  offering  something  of  value  or  direct  tetiefit  to  the  donor,  part 
of  the  proceeds  of  which-  are  expected  to  go  to  the  charitable  organization,  for 
example,  sales  by  a^charitable  organization  of  tickets  to  a  theater  party,  sal^  of  a 
piece  of  merchandise,  or  a  service  such  as  a  car  wash*  or  a  subscription  to  the 
agencyV  publication; "part  or  all  of  the  price  of  which  is  declared  as  a  contribution 
.to  the  charitable  organization's  purposes). 
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(a)  Ageni^'s  operations  are  part  of  ftrea  organfzation  report*- 

(b)  Information  waa  i»t  available  frpm  agency,  only  through  legal  counsel  of  agency. 

(c)  GivenTcomparable^ratitigs  -  same  disease  concern. 

t     FR  cost  ratio  baaed  on  incorrecUy  reported  figures  by  agency  to  N.Y.  State. 
Esumate  range  for  aging  is  5%  to  10%;  CP  is  10%  Uy2&%.  -  — 

**    FR  cost  rauo  affected  by  unique  FR  experiment  that  fall^  (apecia}  event). 
Normal  range  is  33%  foi;  this  agency  for  prjor  and  subsequent  year. 

Final  year  df  operation.  Disbanded  by  national  as  chapter  because  of  lack  of  FR 
and  program  producUvlty.  -  <  * 
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(b)  Information  waa  i»t  available  frpm  agency,  only  through  legal  counsel  of  agency. 

(c)  GivenTcomparable^ratitigs  -  same  disease  concern. 
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**    FR  cost  rauo  affected  by  unique  FR  experiment  that  fall^  (apecia}  event). 
Normal  range  is  33%  foi;  this  agency  for  prjor  and  subsequent  year. 

Final  year  df  operation.  Disbanded  by  national  as  chapter  because  of  lack  of  FR 
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Agency 
Cause 


1972 
FR 


'  New  York  State  Simple  ollWelfare  Agencies,  Rankiii^  by  Selected  Influences  on  f^tuid-Raising  Success 


Public  AwareficSB 


•  Area 

Prevalence 
Hi   Med  Low 


Area,  ^Caaes) 
Exposure  (Medtar) 
Hi    Med  ^  Low 


PuUic  Acceptance 


Number 
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FR  Method 
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♦  •  8 


(F) 
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• '    (a)  .  These  ageiniea  could  not  be  interviewed  or  contactei}  for  information.  One  national 
was  contacted  and  fnformi^ion  on  operations  and  finax^ial  report  "not  available  to 
tMitsidera/'  \  ■  ' 

•  *    9R  cost  ratio  is  based  on  incomplete  financisd  daU-suppUed  to  N.  Y.  State.  Estimate 
*  rai^e  S% '  10%  from  ti^af  ^pe  orgsmlaations.    ^  ^ 

f GOV  -  Commetpi^  Co-venturer  used/  based  on  dau  available.  * 

EMC      ,  .      .     •       '  \ 
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NQTES  TO  TABLES  4  AND  5 

Criteria 

»        For  Ranking  Agencies  by  Selected  Influences  on  Pund-Raising 
New  York  State  Voiuntary  Health  and  Welfare  Age^ioies 
'       4  (CPPPN  Study  Sample) 

-  Need  Awareness 

Prevalence 

Welfare  -  Estimate  of  pro- 
portion of  are{^  population 
**  experiencing  the  problems 

compared  to  st^Wnational 
averages 

Health  >  Ran^  on  list  of 
causes  of  deaths  or  dis- 
abilitie^*<or  New  York 
Stat^  sample  (health 
f  organizations) 

*  ^'  V ,   '  Exposure  ^ 

V       'Case  -^Visibility  of  the 
disabMity  fntn^U^idiiils 

*  \  VjMedia  "  Appearance  in 
,  \media  coverage    * ' 

'  Y  •■  * 

Need/Organization  Acceptance 

Campaign  Leadership* 

^       Based  on  relative  numbers  of  persons  on  fund -raiding  cam piaign 
commiit(pes,  board  from  the  following  fields: 


•Entertainment 
Business 
Politics 

Professionals  (field) 
•  dthers  (especially  social' elite) 

VoluBteers  (Est.  )••  ' 
4  number  -  local  level  operation 


5  fields      jf4'^*'§-4  fields 


100  ^ 


50-100 


2  or  l^s 
.fteidsf* 


less  than  50 


'Ranking  based  on  combinatio^ns  of  these  two  as  follows;  If  patients'  disability 
is  visible  and  media  exposure  by  (author's  observation)  is  high  or  medium »  the 
ranMng  is  high.  If  disability  is  viaibU  but  low  media  exposure*  ranking  is 
medium.  If  disability  is  not  usually  apparent  then  medi^  exposure  ranking  den 
termines  the  raijklng,      *      '        *  •  »  ^ 

**Based  on  estimajtes  from  age;ic^ 'r6^res9ptatiye8  and/or  available  materials  on 
the  agency.  *  ^  * 


PA 


•  It  is  also  apparent  froin  examination  of  the-^i 
income  data  for  these  agencies  in  table  B-1,.  Append'^  B, 


CaL_l^nd"the  - 
.  at  tjie  FR,c<^: 

percentages  are  not  related  to  the  relative  rank  among  tt»e^^^rioJs  xauses^of  daim 
and  disability  represented  (Table  6,  Cols.  13  and  M^or'to  the ^jfotal* income  raised 
breach  of  the  organizations  (Table '8*1 )/   "  ^    »^  \ 


'  Adipinijtrative  Practices 

•  \  ^  ■ 

Administrative  decisions '  determijie  wfiether  or^not  the  ag^cy  employs* 

professignal  staff  members  for  fund  wising  or  engages  an,  independent  resource  for 

this  fMjrpqse.  Some  organizations  employ  profiessional  fund-ra<sing  counsel  to  assist  . 

in  , planning  special  campaign  strategies  or  for  periodically  revitalizing'  overall* 

solicitation  efforts.  Unqualified  persons  can  exploit  organizations  unfamiliar  withj.; 


Table  6 

National  Health  Council  National  Voluntary  Health  Agencies,  Ranking*of  Agenaes  by  Selected  Influences  on  Fund-Raising  Success 


HI    Med  Low- 
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Me^ia  Exposure 
Hi    Med  Low 


f  ' 


Pubhc'^AVceptance 


(4) 
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Fund-Raising  Methods 
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sort  Gifts  direct. 
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Staff    Actg  Rept. 


>Hit^  to  Low  Rank 
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„  _  ^  Fund'ratsing  expenses 

.  F« A)  -  xotal  income  from  direct  find  indirect  contributions  plus  grants 

ERIC  . 


Mb 
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NOTES  TO  TABLE  6 


Criteria 


For  Ranking  of  Agencies  by  Selected  Influences  on  Fund-Raising 
National  He^ltli  Council  Voluntary  Health  Agencies 
(CPPPN  S^dy  Sample) 


Need  Awareness 
4>revalenc^ 

Rank  on  list  <^  causes  ^ 
of  deaths  or  disabilities 

Disability  exposure* , 

•  ^Media  exposure* 

T.V. ,  newspapers, 
r^io  ,  . 

f 


Jii 
1-5 
visible 


mention  about 

dailyiyear 

round 


Med 
6-10 


'  sporadic 
year 
round 


Low 

11-15 
not  visible 


little/none  \ 

except 

campaign 


^Aanking  based  oh  combinations  of  these  two  a^ follows'  inpatients*  disability  is 
visiblc'and  media  exposure  by  (^luthor's  observation)  is  high  or  medium,  the 
ronking^is  high.  If  disability  ^isibl^  but  low  media  exposure,  ranking  is  me- 
dium. If  disability  is  lio^^usually  ap^ent  then  media  exposure  ranking  deter- 
mines the  ranking.  | 


V 


Need/Organ|zation  Acceptance  \ 

Top  campaign  leadershit)  based  on  relative  nutxibers  of  well-knoWh  names 
with  organization  connections  frqm^thd  following  t(c%iie^lis'ted  iff' national 
C^paign  materials;  '  *  \ 


'V 


Cntartainment/media         -  ^ 
/Business        ^-  " 
• 'PolJiics/law    %  * 
^  Science/ mediciri^ ' 
*  .Otljer^  (especially vsoctai  elite) 


Volunteers** 
"*V^Nationai 


over  ^.OOQ.OOO 


over  500.000 
up  to 

i.ooorooo 


leS^  than 
500,  0*00 


ERIC 


^    **^'umbers  of  volunteers  based  dn  estimaffcs  reported  to  National  Health  Council 
viaannu^  KHC  eligibility  affirmation  materials  in  1972  and  1973. 

appropriate  fund-raising  practices'  Reputable  pr^fessipnals  in  the.  field  have  a  codQ^- 
of  ethics,  one  of  the  prqvi^sions  of  which  is  to  charge  ah  appropriate  fee,  agr^eed 
upon  in  advance,  for  the  services  to  be  rendered.  (See  Arnerican  Association  of.f 
Fund-Raising  Counsel,  Inc.,  Gmng  USA^  The  term  "cofiwercial  co^venturer" 
(CCVjL.is  used  in  this  report  *to  refer  to  individuals  in  the  fund-raising  field  a^eelng 
to^  arrangetnents  that  are  dependent  on  a  percent  'Qf  fulftis  rajsed  or  similar 
graduated  fees  from  the  resultl^of  the  campaign.  *\  - 

"Administrative  practices''  is  a  management  inffuence  that  also  includes  practices 
followed  in  accounting  for  both^program  and  financial  Jtrusteeship. 

Tables  4'and.5  the  data  under  "administative"  practices  inclc^de  references  to 
specific  pxpblems  encoi/ntered  in  obtaining  information  from  the  agencies  in  this-^ 
study  that  should  \^  readily  available  to  the  public  upon  request  (such^as  financial 
reports,  program  dbscrij)tions^  fund-rai§ing  practices)  tllustrative  of  agencies  in^  the 
New  York  State  sample  following  "full  disclpsure"  adrtiinistrative  practices  arc  those 
with  fund-raising  costs  above  the  mid-range.  These  agencies  are  issuing  to  the  public  . 
financial  reports  according  to  i\\^^tandards,^^  ft  is  important  to  note  that  two  of  the 
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three  New  York  State  sample  health  agencies  with  fund-raising  cpsts  above  50 
percent  consolidate  their  figures  in  an  area  organization  report,  and  thus  the  impact 
of  the  local  cost  is  not  apparent.  The  third  health  agency  in  this  category  issues ^a 
separate  annual  -report,  but  its  fund-raising  costs  are  in  practice  usually  in  the 
mid-range. 

Administrative  Practices  in  Other  Voluntary  Fields 

>  »  .  * 

Table  *3  presents  the  status  of  the  administrative  practices  measured  m  this  study 
in  relation  to  their  effect  on  fund-raising  costs  for  nonprofit  organizations  io^five 
national  special  interest  areas,  including  health  ^nd  social  welfare.  These  data  are 
'based  on  discussions  with  representatives  in  each  of  the  fields  identified  in  the  table' 
museums,  colleges  and  universities,  national  social  welfare  organizations  and  health 
organizations,  and  voluntary  agencies  with  foreign  activities.  »  ^ 

Museums  have,  no  standards  of  financial  accounting  and  reporting  unique  to  their 
type  of  operation.  The  organizations  are  audited  by  usual  auditing,  standards  (or 
business  groups  or  f9r  nonprofit  agencies.  It  is  my  understanding  that  it  is  only  In 
recent  years  that  standards  for  operation  and  organization  were  established  and  thaf 
these  are  being  Tmplemented  by  the  American  Association  of  Museums.  No  data  are 
available  on  fund-raising  cost  efficiency  for  fnuseums.  From  the  data  that  are 
availablejn  AAM  publications,  "administrative  expenses"  are  reported  at  30  percent 
but  these  "do  not.  include  salaries."  (An  additional  12  percent  is  classified  as 
"other.'*)  . 

Colleges  and  universities  have  uniform  financial  reporting  systerps,  make  annual 
reports  to  the  public  of  their  financial  and  program  trusteeship,  and  have  fund- 
raising  jcosX  ratios  aye/aging  m  the*  range  of  15  to  25  percent  of  the  charitable  gifts. 

The  voluntary  agencies  with  foreign  service  programs  do  not  have  a  uniform 
financial  reporting  system  implemented  throughout  the  field.  Most  issue  annual 
reports  to  the  public.  Fund-raising  costs  are  reportedly  in  the  range  of 
approximately  10  percent  of  contributions.  It  is  felt  that  this  comparatively  lower 
fund-raising  cost  ratio  is  due  to  the  beavy  concentration  of  agencies  in  the  foreign 
service  field  sponsored  by  religious^roups.  (Data  from  Thiessen  study,  J  968  (see 
references.  Appendix  C),  which  indl(S)4es  th^t  religious  giving  incentives  (and  givers) 
are  different  from  4hose  for  non-religioLl^ch4ritabIecauses.)  One  reason  that  higher 
fund^aising  expenses  are  hot  incurred  "is  the  prevalence  of  in-person  solicitation  in 
the  religious  field.  The  FR  percentage  costs  figure  may  also  be  the  result  of 
"pooling"  FR  costs  with  other  types  of  worlcf  service  activities  for  a  particular 
operation  (church  service,  evangelism,  and  so  forth)  to  which  the  incentives  for 
giving  are  much  more  personal  and  directed  at  a  "membership"  core.  It  is  also  likely 
that  the  fund-raising  xosts  in  si^ch  "combination"  solicitations  are  reported  as 
program  costs.  There  are  a  few  professional  fund  raisers  on  the  staff  of  voluntary 
agencies  servift^  in  the  foreign  service  field.  Reportedly,  one  of  the  strongest  needs 
for  this  area  of  voluntary  action  is  an  increase  in  the  nwmber  of  professionally 
trained  people.       ,     »         .      •  .      r    ^  ^ 

^  "Social  welfare"  is  listed  a^  a  group  of  organizations  in  T^le  3  to  provide  an 
overview  from  a  national  persf)ecfive  and^hnay  be  compared  Nvijth  the  data  gn  fund- 
raising  costs  and  financial  reporting  practices  in  the  stu^y  sample,  of  New  York 
State  local  organizations  in  the  welfare*field.  An'entry  is  madg^^i milady  for  national 
"health"  organizations.  Asjndicated  on  Tabl^3,  maqy  nation^  organizations  in  the 
social  welfare  ^nd  health  fields  are  on  uniform  Standards  ^i^e^orting  systems  and 
generally  jssue  annual  reports  of  their  trusteeship  to  tho  public.  Darta  are  not 
available  on  fund-raising  costs  for  the  social  welfaVe  field  as  a"  whole.  Informed 
"guesstimates'*  are  that  the  average  is  in  the  range  of  15  to  35  percent.  ^ 
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Public  Awareness 

Public  awareness  (Tables  4,5,  and^  6,^  Col.  2)  is  defined  for  thi's  study  a3  the 
extent  of  general  knowledge  of  the  existence  of  a  particular  health  or  welfare 
problem  and  its  impact  on  either  la^e  numbers  of  people  in  a  minor  way  or  fewer 
people  in  a  major  way.  Two  indic^were  chosen  for  measuring  this  influence  on 
fund-raising  ratios.  (1)  prevalence  of  she  problem,  that  js,  the  number  of  cases  or 
deaths  at  point  or  per4od  in  time,  (2)  .visibility  of  the  problem,  that  is,  the 
overt  physical  evidence  of  the  disease  or  affliction,  the  amount  of  media  coverage  of 
the  problem,  the  effcctsvjf  the  problem  and/or  the  organization  soliciting  funds  to 
combat  it.       #     ^'        "  '  * 

For  the  Nevv  York  sample,  data  in  Tables  4  and  5  together  indicate  that  those  ^ 
agencies  wrth  lower  fund-rai^mg  percehtages  tend  to  have  somewhat  higher  ratings  , 
for  prevalence  of  the  problem,  high  visibility  of  the  problefm,  or 'high  media 
exposure.  However,  the  smgleyear  experience  of  the  Crippled  Children  and  Adults 
and  of,  Cancer  Care  reveals  t ha t^  high  prevalence  and  reasonably  good'  m^ia 
exposure  is  no  assurance  of  low  fund-raising  cost  percentages:  (Taken  only  one  yeSr 
at  a  time,  as  is  done  in  these  tables,  fund-raising  cost'ratios  can  be  deceiving.  In 
pfeparing  this  material,  I  reviewed  three  years'  reports  fo/  each  agency,  even  though 
only  one'  year's  experience  is  used  in  the  table.  The  county-level  crippled  children 
arid  adults  agency  indicated  a  cost  ratio  of  166  percent  in  1972.  This  resulted  from^ 
a  heavy  loss  on  a  special  event,  that  was  a  ,trial  experipfenf  in  raising  money.  For  the* 
>e^rs  immediately  before  and  after  (1971  and  197lj)„the  average  fund-raising  cost 
was  33  percent.  For  the^agency  con^terned  with  capter  care,  there  w*as  a  consistently . 
reported  percentage  in  the  ,50-60  percent  range/Prime  FR  method  is  benefit-gifti 
and  heavy  support  from  maiF  camjpaignsJ     ,  // 

For  the  national  trealth-,ag^r^ie>  s>amp(e  (Table  6>  there  is  a  heavier  concentratioglof 
agencies  with  fulj^^i^^g!^  fhe  lowei^  pet;centages  (less  than  15  percent)  where 
there  is  showa''a  hlgher^^yalende  and  viSfbBitv  of  the  problem  or  higher  ayeraje 
raedia  exposure  of  thQ  problem  or  the  organization  Concerne^i  with  it.  The  t|^ional 
Hemopl*1ia  foundation  is  in  exception  to  tHis.  There  are  also  two  agencies. ^Na.tidnal 
Foundation  (poho  and  birth  defcfctsL'^nd  American*  Lung  Association  UjJpercMlosis  ^ 
and  respiratory  system  disease^  v^ii^fi  have^und-raising  cost  ratios  2il)oy&0 pexCfent 
and  ratings  of  high  prevalence  and'high  or  m^ediun>  visibility.  It  shouW  Bl^'Sptec^af. 


both  of  these  use  mail  solicitattoaj^s  their  prime  fund-raising  method./^^^  ^;^^. 

Public  AccejAance      \     \  \  %  '  '    *      J^r"^  ^'i—j 

'IPiiblic  acceptance,"  4^n  lr\f\'uo,ntp^  on  fund-raising  cost,  is  publi^j"esponsivenes5r 
to  the  health  problem-^m /prfns^.of  JTsympathv  and  action  IWo  measures  1 

^  .  appropriate.  (1)  number' of^^.fbp  4^der$hip  .*assotiated  with  ^n  organizatron's  fuJ|(J-' 
raising  campaip,- expecialivj^f^^^ignr^       inftuenclTgroups  such  ai  enterfaimrien't,  / 
business,  politics,  and^le^nt  prpTesstons  such  as  science  fljfcmedicine  in  the  ca^W  " 
health  agencies  andsociaf'wQ^Cthe  case  of  the  welfare  oiTnnizations;  (2j-1ium6er' 
of  volunteers  the  orgarrii^ation  has  been  able' to  attract  to  seUe  its  purpos^»in  any 
way.  (The  criteria  an^  sources  of  information  used  in  defining  these  nr\ea^re  for 
"public  acceptance**  a^they  relate  to  the  resulting  FR%s  are  \ovided  in  tte"" notes 
to  Tables-4, 5,  and>5^'          ^'  %  »     '  \  ,  '( 

"WitK  adjustment  ,  if>  the  ^sequence  of  the  listing  of  .  saj^pl^  organi^at|ons  5y 

^    fund-raising  cost  percentages  to  torr^ect  for  obvious  errojs  m  reported  funcTraising  ^ 
costs,  the  <iata  presente*d'in?Ja64es^4^and  5  show  that  ip  terms  of  th^  influence  of 
"public  acceptanjc&***on  the  F,^^  the  organizations  with  lower  fund-r&ising 

cost  ratios  are  those  with  more  cainp^^  leadership  from  the  opimg^n-mak^r  fields  * 
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and  a  larger  number  of  volunteer  workers.  The  sensitivity  of  the  '^public 
atceptance"  measures  of  influence  on  fund-raising  cost  can  be  seen  forjhe  national  " 
health  agency  sample  in  Table  6  by  the  relatively  low  number  of  top.  champaign 
leaders  and  volunteers  for  the  agency  concerned*  with  venereal  disease,  prostitution, 
and  drug  addfction  (social  health).  There  is  considerable  social  rejecfion  of  pei^ons 
with  these  diseases  of  problems.  For  national  voluntary  health  organizationwith 
fund-raising  cost  ratios  in  excess  of  25'percent  there  are  relatively  fewer  fund-i^ing 
campaign  leaders  from  a  variety  of  influence  groups  and,  based  on  reports  from 
these  agencies,  relatively  fewer  volunteers.  (The  Epilepsy  organization  reports  that 
.there  is  a  social  stigma  attached  to  the  people  with  this  problem.  Leaders  in  the 
organization  feel  that  this  affects  the  willingness  of  persons  to  iderttify  with  the 
cause  by  publicly  solicitmg  funds  for  its  work.  Data  supplied  by  the  American  Lung 
Association  indiwteJess  diversity  of  campaign  leadership  from  significant  influence 
groups "^d  few€r  volunteers  than  for  those  organizations  in  the  sample  y^iih  lower 
FR%.)  / 

III 

•       •  OyfRVIEW     ^  , 

Determining  how  effective  or  "worthwhile"  voluntary-^wgaFMidt^ons  are  to 
community  or  national  gPals  requires  consideration  of  what  is  to  be  measured  and, 
subsequently,  the  varying  factors  that  raustl5e  taken  into  aaount  in  making  such  a 
measurement.  This  study  has  considered  in  dollar  terms  the  relative  Efficiency  in  use 
of  funds  as  measured  by  th6  proportion  expended  for  fund-raising  purposes  by 
certain  types  of  charitable  organizations.  If  the  question  of  how  effective  or 
worthwhile  these  agencies^  are  to  the  communities  they  serve  is  put  in  terms  of 
dollar  cost  efficiency  m  producing  end  products  of  knowledge,  services  delivered 
and  material  produced  for  the  money  invested,  compared  with  alternative  ways  pf 
organizing  or  administering  resources  to  reach  the  same  end,  as  is  done  here,  then 
the  results  and  their  significance  can  be  quite  different  than  they  would  be  if  th^ 
intrinsic  value  of  the  process  used  by  the  agencies  is  added  to  what  is  to  be 
measured.  Examples  of  such  benefits  provided  by  nriany  of  the  charitable  organiza- 
tions such  as.  those  considered  in  this  study  are  citizen  involvement,  leadership 
developnr\!ent,  and  increased  public  awareness  and,  activity  in  solving  problems.* 

Measurement  of  the  broader  spread  of  intrinsic  benefits  was  beyond  the  scope  of 
this  study,  but  such  evaluation  effort  needs  to  be  encouragecTto  provide  insight  into 
the  relative  benefits  of  the  existing  structil^e  as  well  as  possible  improvement  in 
ways  of  providing  services  to  individuals  in  the  community. . 

Short  of  a  broader  spectrum  for  measuring  worthiness  or  value  of  the  private 
charftable  organizations'  productivity,  research  to  provide  cost-benefit  comparison 
with  the  overhead  or  with  the  cost  for  conducting  business  by  governfnent  and 
commercial  organizations  in  the  same  or  related  fields  would  be  helpful  in 
.^^etermining  relative  efficiency!  * 

Append! 

Sample  of  Health  and  Welfare  Organizations  Registered' 
in  New  York  State 

The  sample,  developed  in  consultation  with  Professor  Nicholaus  TIdeman,  was  fleeted  to 
provide  concentrated  ^ovt rage  of  organizations  with  high  fund-raising  costs.  The  universe  used 
wa$  the  listing  by  industry  code  of  New  York  State  registered  charitable  organizations  in  1972 
in  the  order  of  their  ratios  of  fund-raising  costs  to  total  contributions  prepared  by  MafVern  J. 
Gross,  fr,,  of  Price  Waterhouse,  Inc.  The  procedural  rule  was  to  take  every  fifth  organization  in 
health  and  welfare,  starting  with  the  first  on  the  list,  until  five  of  each  type  had  been  selected. 
^^"q^*  organization  in  each  field  was  selected  five  pages  (50  organizations)  later,  and  then 
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four  more  organizations  Wcfe  selected  at  10  page  Intervals,  Thus,  2Q  organizations  were  selected 
m  all,  10^  from  each  industry.  The  highly  sampled  high-cost  o^gapVaticrtis  all  had  fund-raising 
costs  In  excess  of  40  percent  of  contributions.  Each  industry  then  provided  three  organizations 
with  reported  costs  of  zero.  In  two  cases,  Washington,  D.C.  orgartizations  were  selected.  In 
several  cases  organizations  butside  the  greater  New  York  area  came  up  and  we  BP  replaced  by  the 
next  organizations  in  the  list  to  reduce  travel  requirements.  The  lisj^of  organizations  is  as 
follows:  « 


Req.  # 


:  4035 

43J>t6  ^ 
'$7887 
41671 
08829 
08400 
li3l6 
0^445 
42303 

40358 

41729 

43068 

12566A 

09627 

08951 

40341 

07638 

42868 

41475 


HEALTH  ^ 

Nam^ 

Nassau  Society  for^CnppIed  Children  &  Adults     »  • 
Cancer  Cafe,  Inc.  —  Whitestone  Chapter 
Society  -/Richmond  Co.  Chapter  Ndtlonai  Multiple  Sclerosis 
Irvington  House 

Nassau  Association  for"*  Children  with  Learning  Disabilities  ^ 

Association  fojr  Volmitary  Sterilization 
-  National  Cancer  Gvtology  Center 

Indep.  Citizens  Rese<i^h  Found,  for  Degenerative  Disease 

Gotha'Vr)  C^erebral  Palsy  \eague 

Qerontold|icai  Society 

*     SOCIAL  Wfe^LFARE 

Nationa^  Associatiog  for  the  Education  of  Youth 

American  Legion  Chitdrens  Camp  oVj<lngs  County 

Queens  ClinicaJ  Society  of  New  York  \ 

Athletics  for  the^lind'  "  \ 

Orphan  Hospi^^l  Ward  of  Israel 
Guiding  Eyes  for  the  Blind    '  \ 

Goddard  Riverside  Comm.  Center    '  \ 

\ 

•  Tol§toy  Foundation  *  . 

Co-9rdinating  Council  of  Long  Beacji 
Home  Advisory  Service  Council  of  New  York 
Appendix 

*   Choice  pf  a  Base  for'Comparing  ^und-Raisirig 
.  Cost  Percentages 


\ 


FR9^o 
166 

.  :53 

%6 
41 

22  v*^ 
3. 
0 
0 

300 
61 
55 
20 
:  41 
20 
•  *8 
2 

'o 


Table  B-1,  cols.  2-6,  provides  an  analysis  of  fund-raising ,  cost  perccnta^s  using  five 
frequently  used  bases  for  compiling  the  fund-raising  percentage/IQhe  Tigures  in  thiV  table  are  for 
15  of  the  NHC  national  volunjary  health  agencies  issuir^  combined  finan^a!  rej^orts  for  all 
levels  of  oper^^tjon  in  1972  (or  1971).  ^    ,  •* 
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C<^umn  (2)  -  Totariac6me 

The  percentage  in  columrr2  equals 

total  fund-raising  cost 
total  income 


(average  =  ,16%) 

■401 


nal  Health  Council  National  VolunUry  H^lth  Agencies  Consolidated  National  and  Affiliate  Offices,  Five  Fund-Raising  Cost 

(1),     *        ^       (2)  (3)     '  (4)  *'        •  (S)      .  (6)^ 


fUported 
Costs 


Total  iDcome  Total  cxp«nsos        woiurtouuoos  wmnuuuoaa  mj  virw»« 

Amouot       FR%       Amount      rR%  ,   Amount     FR%       Amount      FR%       Amount  FR% 


J9,2S3,«0    ^  84.122,445    11%     ^4. 852. 086    12%    >78.738.609    12%    $78,906,853    12%    $79,075.0^    12%      J  5,047,347  6,0% 


AjcAocy 
(fiscal 
y«ar 

Cancer  ) 

(«/3lM 

*Heart 

(6/30/72) 

Easter  Seals 

(8/31/72), 

Amer*  Luog 
P/31/72) 

Natl.  Found.  *  6,^5.224  '36,027,495  19 
(V31/72) 


Total  Expenses 


Pirect 
Contributions 


(S)      •  <®)~  .  - 

Direct  aod  ♦  Revenue 

Indirect  (Membership. 

■  Total  '  Total  Contributions  InvestmenU. 
Contributions  and  Grants'  Fees,  etc.) 


Percentages 


Amount 


7.342.627        56,481,745    13         50,973.537    15        46.766.885  16 

» 

6,345.592        52,879.407    12         48,765,530    13        28,977,915  22 
10,150,-140       42.335.166   24  •      41.558,265    25        37.339,616  27 
28,799.612    24        35,379,000  19 
13.915.143  *21 


Muscular  Dyst.  3.040.770  14,479^857  21  13.619,467  23 
(3/3J/72) 

Arthritis 
(12/31/71) 

Multiple  Scler 
(12/3 1/7J) 

Cystic  Fibrosis 
(2/29/72) 


1.383,044  ^  9.878,885  14 
1,575.938         9.27^.225  17 


Epilepsy 
(12/3  r/r. 


'72) 


886.313 
1.368,563 


5,178.314  17 


Hemophilia  4^  '  415.441 
(8/30/72)  i 


Kidney 
(6/30/72)  • 

Diabetes 

(12/31/71) 

^  Blindness 

(12/31/71) 


4.147,162  33 

3,776,739  11 

343,333     ^  3.411.^30  10 

225.287       ,  2.503.191  9 

394.885         2.820.628  14* 

65.882    *        732  .  02  7  9 


9.389.969  '  15 

8.087.618  19 

5.154.359  17 

4.0S2.653  34 

^  3.519.506  12 

3.091.957  12 

2.603.774  8 

^2.593.377  15 

.    634.830  10 


6.154,545  23 

8.27».311  19 

4.453.350  20 

3.591.442  38 

2.757.019  15 

2.664.264  13 

1.073.869  21 

2.547.027  16 

235.127  28 


51.059,497  14  52.923,395  14 

30.881.573  21  41.351,696  15 

37.889.974  27  38.186.380.  27 

35. 379.000  19  35.379, 000  19 

14.364.019  21  ^  14.364.019  21 

9.276.274  15  9,473.851  15 

9.149.712  17  9.149.712  17, 

5.121.352  17  *5.131,709  17 

3. 939. 804  35  4^  043.483  34 

2.979.847  14  3.040.275  14 

3.333.764  iD  3,347,497  10 
« 

1,584.519  14  1.592.029  14 

2.736^10  14     •    2.^8.010  14 

701.285      9  *  701.285  9 


3.558,350  6.3 

11.527,711:  21.8 

4. 148.846  9.< 

r      648.495  1.8 

115.838  0.8 

405.034  4«1 

120.513  1.3 

46.605  0.9 

103,679  2.5 

736.464  19.5 

^     85.833  2.5 

911.162  36.4 

84.618  3.0 

30.742  4:2 


SocUl  Health  , 

»   ^^TotilAierage  $49,640,766    $328,066,616    16%  $297,726,760    17%  J»t2,872 . 122    21%  $287,303,483    17%  $300. 495,^79    U%      $27.i71^j7  8.1% 

four  NHC  Voluntary  Health  Agency  Members  not  included  above  since  no  consolidated  sutement  available  (or  1971  or  1972.  Ws^onal  Council  oniAlcohplism; 
'  Mational  Society  (or  Autistic  Children.  National  Safety  Council  and  United  Cerebral  ^sy  Assoofltions),  ^  ^ 

^  Source   Individual  agency  financial  sutements.  1972  (or  1971).  '         «  '  '  '? 
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"Tpial  income"  include^  all  public  support  and  revenue  received  by  and  committed  to  an 
agency  during  the  ye^r  reported. 

Note  that  the  idea  of  I'committed  to"  requires  that  the  .  voluntary  health  and  welfare 
organization's  report  their  financial  operation  on  an  accrual  basis  (th,e  recording  of  income  and 
expenses  when  they  become  due). 

Comparison  of  total  fund-raising  costs  to  total  income  is  not  an  accurate  measure  of  the 
returns  resulting  from  the  expenditures  to  raise  money.  The  reason  is  that  income  includes 
interest  earned  on  investments,  unsolicited  gifts,  pdtieftt  service  fees,  membership  dues,  and  so 
forth,  the  inclusion  of  which  bears  no  relation  to  the  "fund-raising  effort.  This  ratio  obviously 
can  overstate  the  relative  cost  efficiency  for  raising  money  and  understate  the  actual  costs /n 
r^ationship  to,  the  money  returned  for  effort  expended.  It  is  less  accurate  as  a  /neasure  of 
fund-raising  efficiency  as  the  income  from  revenue  increases.  *  , 

Column  (3)  •  Total  Expenses 

^The  percentage  in  column  3  equals 

total  fund-raising  expenses  , 

 — T  2  *:   average'.=  17% 

'  total  expenses  ; * 

•v 

**Total  expenses**  is  the  dollaV  value  of  alt  expenditures  by  the  agency  for  the  time  period* 
The  agency,  feowever,  may  collect  more  or  less  than  it  spends  for  the  time  period.  The  FR  cost 
in  relation  to  total  expenses  may  overstate  Or  understate  the  return  for  the  expense  invested  in 
raising  the  money  actually  brought  in  by  the  fund-raising  effort. This  ratio  may^bc  appropriate 
for  comparing  amounts  spent  fpr  the  period  in  relation  to  various  types  ctf  programs  or 
categories  of  expenses  for  which  the  agency  was  established.  Table  B-2  illustrates  such  a 
comparison  for  the  NHC  voluntary  health  agencies.  Percentages  of  total  expenses  (a  common 
base)  for  a  program  as  welt  as  for  the  supportive  services  "such  as  fund-raising  helps  to  place  each 
in  context.  Such  a  comparison,  however,  n\av»not  be  an  accurate  measure  of  the  end*product 
results  from  the  total  exjjenditures  for  fJnd  raising  (note  especially  the  comparison  of  the 
fund-raising  percentage  for  the  National  Foundation,  Table  B-1  cols.  1  and  2).  When  compared 
with  total  income,  the  FR  cost  ratio,  as  expected,  is  less  San  when  it  is  compared  with  total 
expenses  for  each  of  the  organizations,  except  the  American  Diabetes  Association,  whose 
-expenses  exceeded  income. 

It  should  be  pointed  out  here  that  an  organization  that  does  not  spend  all  of  its  income  may 
very  well  have  .projects  underway  for  which  there  i^  tm  commitment;  but  for  which  the 
c.xpenditure  is  likely  for  payment  m  the  follo^wing  year,  far  some  national  voluntary  organiza- 
tions, the  amount  of  uncommitted  money  vajcies  by  the  time  of  the  year,  usually  related  to 
budgeting,  periods  of  the  affiliated  units  receiving  funds  from  the  national  body.  A  certain 
amount  of  operational  flexibility  of  this  type  is  essential  for  any  businesslike  planning  for 
financial  responsibility.  The  difference  between  income  and  expenses  is  technically,  but  may  not 
actually  be,  a  **surplus."  It  is  to  some  extent  a  carry*over  of  resources  for  expected  but 
uncommitted  expenditures  in  the  following  fiscal  period.  Voluntary  prgainizations  should  be 
encouraged  to  maintain  a  reserve  of  six  months  to  a  year  of  normal  operating  expenses  to  meet 
unexpected  demands  or  ta  take  advantage  of  unusual  research  or  other  progr<im  devefopments. 
(This  is  done*  by  designating  a  certain  amount  of  funds  in  program  categories  for  such 
contingencies.) 

Column  (4)  •  Direct  Contributions 

Th^  perc^tage  in  column  4  equals 

total  fund^ralling  expenses  , 

— — :  ,  ,^   .    average  =  21%) 

direct  contributions        \       o  >  .  ^ 

'"Direct  contributions,"  according  to  the  Standards,  is  all  the  gifts  or  pledges  of  money 
retelved  by  the  charitable  organizations  directly  fVom  donors  and  non-related  organizations.  This 
amount  does  not  account  for  a//  income  for  which  the  organization  spends  time  and  resources 
to  raise  money,  such  as  contrapts  or  grants  from  government  or  private  sources.  This  ratio  often 
understates  the  agency's  effldiency  in  raising  money.  Comparison  of  the  FR  percentages 
confirms  that  the  percentage  rate  'is  usually  higher  for  columri  4  than  it  is  for  colurt\ns  2  and  3 
and  for  the  remaining  columns.  ( 


Table  Bf2 


Total  Expenses  with  Percentages  by  Type  of  Programs  and  Supportive  Activity,  Fiscal  Year  Endingl972  or  1 971, 
.Fifteen  National  Health  Councfl  Voluntary  Health  Agency  Members 


Agepcy 
I       (Fiacal  j'car  ending) 

American  Ctncer  Soct 
(8/31772) 

jAmerfcan  Heart  Assoc. 
"(6/30/72) 

I  . 

'  Natl/  Eaater  Seal  S(^. 
»^(6/^l/72) 

American  Lung 'Assoc. 
(3/31/71) 

National  Foundation 
(5/31/72) 

Muscufar  pystroi^y  Assoc. 
(3/31/71) 

Arthritis  Foundation 
(12/31/71) 

National  Multiple 

Sclerosis  &>cidty 
(12/31/71) 

National  Cystic  Fibrbsis 

Research  Foundation 
(2/29/72) 


Epilepsy  Foundation 
(12/31/72) 


National  Hemophilia 

Foundation 
(6/30/72) 

National  Kidney  Foundation 
(6/30/72) 

\ 

American  Diabetes  Assoc. 
(12/31/71) 

Natl.  Soc.  Prev.  of  Blind. 
(12/31/72) 

American  Social  Health 

Association 
(12/31/72)  . 


«  ^  *  Maoag. 

Public     Prof.    Comm.     Patient     Total  and 


Major  Prop. 
Fund       Total     and  Equip. 


Expend.      Research      gd.  ^     Ed.      Servy     .  Seev.  ^    Prog.  '  General    Raising    Admin.  Acquisitions 


;>74.852.086  16.5%  10.1 


r.0%       12.5%     78.0%       10.0%      12,0%  22.0% 


50,973,557  32.0%  '  12. 5%  13.5%  15. 
48,765,530  1.0% 


73.0%       12.0%      15.0%  27.0% 


2.0%      2.0%      64.0%-  Inc.  Pat.   69.0%       12.0%      13.0%  25.0% 
Serv. 


41,558,265  '    4.0%  -     16.5%      9.5%  30.5% 


2.0%     62.5%       11.0%   .  24.5%  35.5% 


8,799,612       15.0%       15.0%  ^  5.0%       13.0%       19.0%     67.0%     '   8.0%      23.5%  31.5% 


13,619.467      24.5%   .    U.0%      3.0%        8.0%       26.0%     7i.5%  / 


??0%      22.5%  27.5% 


9,389.^69      25.2%       15^8%     11.0%     .20.5%  -    com-      72. OX       14.0%      14.0%  28.0% 
■    ^  ■  bmed  ; 

8.087,618       1^.^%       12.0%   .  6.0%       .8.0%       25.0%      70.5%       10.5%      19.0%  29.5% 


5,154  ,  559       38. 0%       19. 0%      2'.  0% 


9.0% 


8.0%      76.0%         7.0%      17.0%  p4.0% 


4,082,653  4.0% 
3.519,506^  ^.0% 


9^0%      5.0%      26.0%         8.0%     52.0%       15.0%      33.0%  48.0% 


1.5%'       2.5%  '    70.0%     79.0%         9.0%       12.0%  21.0% 


3,0t|l,'957      25.5%       19.0%      8.6%       11.0%       15.0%     78.6%       10.0%      11.5%  21.5% 


2.503.774        9.U*i    '  13.0%     14.5%        8.0%       31.5%     76.0%       11.0%       8.0%^^  19.0% 
2,593^^377        6.5%       34.5%     16.0%  20.0^ 
634, 830      27. 5%^      13. 5%      2.0%       31. 0% 


77.0% 


8.0%      15.0%  23.0%. 


f   74.0%       16.0%      10.0%  ^  26.0% 


6.0% 
2.0% 
1.5% 


5.0% 
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Column  (5)  »  Total  fDire<:t  and  Indirect)  Contributions  ^ 
The  percentage  In  column  5  equals 

 total  fund-raismg  expense   .  .  ' 

total  (direct  and  indirect)  contributions      leverage  -  7%) 

The  definition  of  what  is  "direct  contributions"  is  provided  m  the  preceding  paragraph. 
"Indirect  contributions"  are  donations  to  an  .organization  raised  through' efforts  of  another 
organization  such  as  a  local  affiliate,  guild,  trade  association  or  civic  club,  and  federated  appeals. 

"Direct  and  indirect  contributions"  is  income  from  all  private  voluntary  contributions, 
whether  the  agency  recieves  it  directly  from  the  donor,  or  via  another  source  that,  as  an 
independent  organization,  spends  money  to  raise  it.  Sioce  the  fufid-raising  expenses  for  the 
charitable  agency  include  the  costs  of  efforts  to  have  its  n^me  included  on  the  federated 
campaign  or  other  association's  list  of  beneficiaries  (preparation  of  materials  for  the  soliciting 
organization's  use,  on-site  visits,  follow-up  letters,  and  so  forth),  the  material  and  personnel  time 
investment  represent  an  appropriate  fund-raising  expen^  to  the  agency.  (The  non-affiliated, 
soliciting  group's  expenses  for  raising  the  money  is  not  included  in  the  »^sting  organization's 
fufid-raislng  expenses.)  The  point  here  is  that  the  base  (or  denomina^ji^or  figuring  the  FR  cost 
ratio  should  appropriately  reflect  ail  returns  from  the  agencyj's  fuiTO-raismg  efforts.  The  agency 
FR  cost  ratio,  however,  will  not  provide  the  total  comnxLnity  cost  for  raising  the  -money 
received,  {t  does  give  an  approximate  measure  for  total yMgency  cost  Tor  the  retOrns  from 
contributions t(only)  that  it  worked  to  obtain,  this  ratk/may  no<,  however,  be  an  accurate 
the  agency 's  fund-raising  e/^//c/e/;cy.  ^  ^  ^  . 


Column  (6)  •  rotal  Contributions  and  Grants 

"Thc^ percentage  in  column' (6)  IS  ^  ,  / 

total  fund-raising  expenses       ,  \    '  '  * 
 rr — ; — - —  .    average  =  17%) 

total  contributions  plu^grants     ^       °  «  ^  ^ 

•  '         '  . 

"Total  contributions  (direct  and  indirect)  plus  grants"  i/iclucfes  ail  money  received  from  public 
contril)utions  from  all  source*^  and  returns  from  effort  expended  to  obtain  grant  and.  contract 
money.  (Where  contracts  for  payment  for  services  are  negotiated,  the  agency  stilt  invests  some 
time  in  developing  proposals  for  the  contract  and  thus  this  is  part  of  the  fund^-raising  process.). 
This  sum  deducted  from  total  income  should  leave  only  that  revenue  derived  from  investments, 
membership 'dues,  other  program  service  arid  material  fees  or  sales,  all  of  which  is  money  rettjrns 
from  program  services  rendered  or  from  financial  in\^estments  requiring  no  attributable  expendi* 
tures  by  the  fund-raising  ag^cy  for  the  financial  return.  ^  i 

None  of  the  above  ratiqV^re  perfect  measures  of  the  return  on  fund-raising  effort  invested. 
Considering  the  input  for  each^  base,  total  contributions  (direct^and  indirect)  plus  grants  reflects 
most  comprehensively  the- Jotat  dollar  return  on  agency  funT^raisifig  efforts.  ' 
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DEDUCTIONS  FOR  LOBBYING  bV  PUBLIC  CHARITIES: 
CONSTITUTIONAL  ISSUES,  PUBLIC  POLICY,  AND  THE 
-  .  TAX  REFORM  ACT  OF  1976  ^ 

EDITOR'S  NOTE 

_  'In  recent  years  there  has  been  criticism  of  me  Revenue  Code's  restrictions  on  the 
availability  of  deductions  for  donations  torthe  lobbying  programs  of  private 
charitiesj  and  there  have  been  several  proposals  for  lessening  these  relictions.  The 
Commission  sponsored  ..papers  examining  both  the  advantages  claimed  for  the 

f  restrjctions  and  the  advant^ge^  claimed  for  lessenmg  the«n..  fhe  two.  papers  had 
already  been  drafted  when  Congress  enacted  the  Tax  Reform  Act  of  1976,  section 
1307  of  which  loosens  the  restrictions  by  permitting  pablic  charities  to  carry  on 
certain  Amounts  of  lobbying  activities  funded  by^donations  for  which  donors  have 
taken  lax  deductions.  ^  .  ^  * 

The  first  Commission  paper,  by  John  B.  Huffaker,  Esq.,. reports  that  critics  of 
the  pre-1976  act  restrictions  argue  that  the  statutory  terms  are  difficult  to  .define, 
resulting  in  inconsistent  enforcement;  that  legislators  are  deprived  of  expert  advice 
from  charities;  that  charities  should  not'  be^  treated  differently  from  trade 
associations;  and  that  charities  are  inhibited  by  the  Code  restrictions  from  discussing 
legislation  with  their  own  member.  The  Huffaker  paper  reports  that  supporters  of 
at  least  some  restriction's  on  deductible  lobbying*  urge  that  lo^bbying  is  not  the  sort 

,  of  activity  that  charities  should  engage  in;  that  the  tax  benefits  for  donations  to 
charity  should  not  be  increased;  aqd  that  the  vagueness  of  the  law  serves  the 
positive  end  qf  ensuring  that  charities  remain  outside  of  the  lobbying  process.  The 
paper  suggests  that  there  is  agreement  among  most  students  of  the  issue  that 
charities  should  be  allowed  to  .lobby  on  bills  affecting  their  statutory  attributes, 
such  as  their  charters  or  their  tax  benefits,  and  tfiat  charities  should  not  be  allowed, 
to  participate  in  campaigns  for  public  office.  The  paper  concludes  by  recommending' 
that  Congress  take  action  to  define  the  statutory  terms  and  limits  more  precisely,  so 

*  as  to  encourage, charity  lobbying.         .       .  ■  ' 

The  second  Comhiission  paper,  by  the  Commission  staff  with  Professors  Michael 
J.  Graetz  and  John  C.  Jeffries,  Ir.,  argues  that  there  is  no  preference  for  business 
•lobbying  in  the  pre-1976  statutory^ framework;  that 'the  denial  of  deductions  for 
donations  to  charity  lobbying  programs  imposes  no  meaningful  restrictions  on  the 
constitutional  rights  of  donors  or  of  charitable  groups;  and  that  the  old  rules  are 
not  constitutionally  vague.  The  paper^takes  the  view  that-aUewing  deductions  for 
donations  to  lobbying  programs  would  disproportionately  substidize  the  speech  of 
wealthy,  and  w^ould  encourage  churches  to  lobby  for  government  subsidies;  that 
it  is  appropriate  to  the  nature  of  charities  to  restrict  them  to  nonpartisan  legislative 
activities;  ind  that  much  charity  lobbying  would  be^for  government  subsidies,,  which 
w6uld  erode  the  independence  of  the  charitable  sector. 

•The  Tax  Reform  Act  of  1976  allows  charities  to  lobby  within  limits  based  on 
percentages  of  the  total  budgets  of  the  gr9ups.  Charities  must  elect  |o  come  within 
the  Dew  rules; jchurches  and  church  groups  may  not  make  the'elel:tion.  The  act 

.defines  the  mor^  important  terms,  such. as  "Influencing  legislation,"  associated  with 
the  issue,  "  ^  ■     »  » 

The  provisions  of  the  act.  and  the  official  reports  oh  the  legislation,  give  sonie^ 
indication  of  how  Congress  felt  about  the  arguments  raised  in  the  Huffaker  and  tfie* 
Graetz- Jeffries  papers..  \  "  " 

Generally,  the  Reform  Act  will  encourage  charities  to  carry  on  lobbying 
programs.  The  act  increases  thl  lax  benefits  associated  with  charity  by  aljowing 
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donors 'deducpons-fcM-  contributions  to  lobbying  programs.  No  limits  apply  where 
*  charrties  are  lobbying  concerning  their  statutory  attributes.  Charities  may  not 
participate  m  campaigns  for  public  office. These  pirovisions  were  act)pted  because/in 
^^rt,  Congfess  believes  that  the^ld  rules  are  unclear,  that  the  lack  of  clarity  might 
lead  to  subjective  enforcement,  and  that  the  severe  sanctions  of.  the  old  rqles 
(because  the  only  unambiguous  action  which  IRS  could  take,  as  a  pVactical  matter, 
in  the  case  of  violations  was  to  v^ithdraw  a  charity !-5  ''deductible  status"),  presented 
an  enforcement  problem.  (Most  of  these  points  are  covered  in  the  Huffaker  paper ) 
'  The  House,  Senate,  and  Conference  rep6rts  on  the  4ct  generally  do  not  t?ke  the 
'position  that  charities  are  discriminated  against  as  compared  with  business  groups, 
'nor  that  the  old  rules  are  constitutionally  suspect.  The  new  r^Jles  do  allownvealthy 
donors  to  take  deductions  for  donation's  to  lobbying  activities  by  qualifying 
charitiesv  The  act  attempts  to  %ntinue  1?hfiitat1on5  pn  church  lobbying,  (These  are 
issues  discussed  in  the  Graet?.-jeffries  paper.)  If  the  Congress  is  concerned  ^bout 
yoverly  partisan  charity  lobbying  or  charity  lobbying  for  government  funds  (ttiere  is 
'^ifttle  if  any!  e^dence  of  corigressional  concern  on  these. two  oomts),  it  has 
responded  to  such  concerns  only  by  limitmjg  the  lobbying  to  certain  percentages  of 
charity  budgets.  .        •       ,         ^  '  . 
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LEGISLATIVE' ACTIVITIES  OF  CHARITABLE 
ORGANIZATIONS  OTHER  THAN  .PRIVATE  FOUNDATIONS/ 
,W1TH  ADDENDUM  ON  LEGISLATIVE  ACTfvhriES  ^ 
Ofr  PRIVATE  FOUNDATIONS  A 


Pepper;  Hamilton  &  Sheetzt  • 

( 

I 

SUMMARY  OF  PRESENT  LAW 


4 


Section  501(c)(3) 


Section  501(a)  of  the  Internal  Revenue  Code  of  1954  generally  exempB  from 
taxatioli  organizations  describe-d  in  section  501(g).  Section  501(c)(3)  of  the  Code 
mcludes  charitable  organizations,  and  provides  as  follows: 

Corporations,  and  any  community  chest,  fund,  or  fopndations,  organized  ^nd 
operated  exclusively  for  religious,  charitable,  scientific,^>testingfor  public  safety, 
literary,  or  educational  purposes,  or  for  the  prevention  of  cruelty  to  children  or 
'Animals,  no  part  of  the  net  earnings  of  which  inures  to  the  benefit  of  any  priVate 
shareholder  or  individual,  no  substantial  paa  of  the* activities  of  which  is 
carrying  on  propaganda,  or^  otherwise  attempting  tg  influence  legislation,  and 
•>vhich  does  not  participate  in,  or  intervene  in,  (includfhg  the  publishing  or 
distributing"  of  statements),  any  political  campalgo^on  behalf  of  any  candidate 
for  ptiblic  office,  [Emphasis  ad(Jed.]  - 

This  section /)f^ the  paper  Bxa,mines  the  "substantial  activities"  provlslon^f  section 
501(c)(3),  with  particular  ejnphasis  on  ^e  question  of  >v{hen  lobbying  activities  are 
deemed  "substantial,**  ihereby  resulting  Jn  loss  of  exempt  status  under  sectiS 
501(c)(3).  The  Code  does  not  attempt  to  define  or  explafn  the  term  "substantial "prt 
of  the  activities"  for  purposes  of  section\501  (c)(3).i  . 

Regulations:  Section  1.501  (c)(3)-1 

'i  ,  *  * 

5  Section  56f(c)(3)  requires  as  a  condition  of  exemption  that  an  organization  must 
be  both  .organized  ^d  operated  exclusively  for  an  exempt  purpose  •The  provislonsof 
the  regulations  unde(  section  501  (c)(3)  applicable  to  lobbying  activities  are  pontained 
in  Regulations  §\.501(c)(3)'1(b),  which  sets  forth  the  rules  relating  to  die  * 
"organizational  test',**  and  Regulation  §1.501(c)(3)-l(c),  which  sets  forth  the  rules 
relating  tb  the  ''operational  test." 

Regulation  §1. 501  (c)(3)-l (b)(3)  provides  as  follows: 

An  organization  is  not  organized  exclusively  for  one  or  ^^re  exempt  purposes  if 
.  its  articles  expressly- empower  it  ■     •  ^ 

(i)  To  devote  rpDre  than  an  insubstantial  part  of  its  activitfej  to  attempting  to 
'to  influence  legislation  by  propaganda  or  otherwise;  or 

(ii)  Directly  or  indirectly  to  participate  in,  or  intervene  in  (including  the 
\  publishing  or  distributing  of  statements),  any  political  campaign  on  behalf  of  or 

in  opposition  to  any  candidate  for  publfc  office;  or 

(iff)  To  have  objectives  and  to  engage  in  activities  which  characterize  it  as  an 
.  "actio/i"  organization  asdefined  in' paragraph  (c)(3)  of  this  section. 

^Philadelphia.  .  -  - 
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.    The  terms  used  in  subdivision  (i),  (ii),and  (iii)  of  thu subparagraph  shall  have 
.the  meanings  provided  in  paragraph  (o)(3)  of  this  section.'!  Emphasis  added.] 

Thus,  ^n'organization  whose  articles  expressly  permit  devotion  of  more  than  an* 
•'insubstantial  part"  of  its  activities  to  lobbying  will  fail  the^  organizational  test.  Jhe 
regulations  dofnot  defiVie  the  term  "insubstantial  part." 

Regulation  §1.501  (c)(3j-l  (c)(3)  states  that  an  organization  Vwli  fall  the  pperationaU 
test  if  it  is  an  "actipn'*  organisation  as  defined  in  subdivision  (ii),  (iii),  and  (iv),  and 
provides  irt  relevapt  portion  as  follows: 

*(lr)  An  organization  is  an  "action'*  organization  if  a. substantial  part  of  its, 
activitites  is  attenrfpting  to  influence  legislation  by  pcopaganila  or  otherwise  .  . . 
An  orgariization  will  not  fail  to  meet  the  operational^ test  merely  because  it 
advocates,  as  an  insubstantial  part  of  its' activities,  the  adoption  or  rejection  of 
.  legislation.  *  •      /  , 

(iii)  *An  organization  is  "an  '^action"  orgapization  if"  iji  participates  or 
intervenes, ^direStly  or  indirectly,  in  any  pblijical  campaign  on  behalf  of  or  in 
"i    ^.''opposition'to  any  candidate  for  public  office/; . . 

Jiv)  An  organization  is  an  "action*'  (Mjganization  if  it  has  the^  following  two 
characteristics.  (a)J.t^jBrraiq  of  primary^jective  or  objectives  (as  distinguished 
from  itsjncidental  or  secondary  objeoives)  rq^y  be  attained  only  by  legislation 
or  ijefeat  of  proposed  legislation;  and  (b)  it  advocates,  or  campafgns  for,  the 
attainment  of  such  main  or  primary  objective  or  objoctives  as  distinguished  frbm 
.  ^  engaging  in  nonpartisan  analysis,  study,  or  research  and  making  the  results 
\\  thereof  available  to  the  public.  In  deftermioing  whether  an  organization  has  such  * 
characteristics,  all  the  surrounding  facts  and  circumstances,  including  the  articles 
and  all  activities  of  the  organization,  are  to  be  considered. 

■  .       Regulation  §1.501(c)(3)-l(c)(3l)(ii)  does  attempt  to  delineate  certain  activities/ 

which*  will  constitute  an  attempt  to  *^influence  legislation.!'  No  attempt  is  made, 
^     however,  to  define  the  teriti  "substantial  activitie's."  I  ^  '  > 

\     ♦      -  '  ^CaseLaw  /  .  - 

•  ^  TlieVeported  cases  do  not  clarify  wh^is  m'eant^y%'>iibstantiar'  activity  to 
influence'  legislation,  although  the  present  provision  was  first  enacted  in  the  Revenue 
ii|^frf'  1934.  Rather,  the  courts  have  considered  each  case  in  an  ad  hoc  fashion. 

in  Martha  Hubbard  Dans,'^  the  court  found  that  the  oVganization  in  question  had 
not  violated  the  substantial  activity  provision  of  section  501(c)(3)  and  stated  that  the 
legislative  activities  constituted  a  "very  small  part"  of  the  general  activity  of  the 
organisation.  The  court  ^Uted  further  that  such  activities  were  "purely  incident  to  its 
niain  and  controlling  purpose,  and  activity"  which  was  purely  charitable  and 
educational.  The  court  apparently  c(5hsid6red  several  factors  in  reaching  its  decision, 
(5%  such  as  the  portion  of  legislative  activity  in  relation  to  ^tHe  organization's  general  * 
^  I  activity,  and  whether  such  activities  were  merely  incidental  tol-the  organization's 
^imary. purpose  and  activity. 

The  Sixth  Circuit  appears  to  be  the  only  court  which  has  attempted  to  provide  a* 
formula  to  determine  the  meaning  of  "substantial. 'Mn  Sei7so/7^oo^/ v.  Comm/ss/oner,} 
^   \he  court  held  that  the  devotion  of  less  thah  5  percent  of  a  nonpartisan, 

•  good-government  league's  time  and  effort  to  legislative  activity  was  not  '*§ubstantial." 
'In  Christiari  Echoes  National  Mmistry^  v.  Uriited  States,'*  the  court  rejected  the 
percentage,  test  of  Seasorrgood,  stating,  ''A  percentage  te^t  to  determine  whether  the 
activities  were  substantial  obscures'  the  complexity  of  balancing  the  organization's 
activities  in  rela'tiqn  to  its  objectives  and  circumstances.**   The  court  then  denied!^ 
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section  501(c)(^JIiH3rtrthe  organfzatTon,  finding' that  Its  legislative  activities  were 
"an  essentj^H^'^of  Its  ^prografn^nd  .that  such  tegTsl^iive  activities  were  not 
/"incidentin,  But  were'  substantial  and  continuous/' . 

\n  Leogue^^omen. Voters  v.  United  States,^  the  court  refused  to  consider  only 
the  numberj^fhofirs  spent  on  direct  lobbying,  but  included  the  time  arVd  effort  spent 
at  the  cl)^eh  level  in  formulating  arid  discussing  positions  to-be  taken  l^y  the' League 
on  various  proposals.  The  court,  in  denying  section  501(c)(3)  status^ Jhe  Leagufe, 
also  stated  that  its*  legislative  <ictivities  were  not  insubstantial,  and  thattheinfluencing 
of  legislation  was  the  League's  "main  purpose  and  reason  for  beings*' Courts  have  also 
considered  the  r^ethod  used  for  lobbying  activity  and  the  purpose  behmd  the  activity 
in  questibgfrSee,  for  example,  Roberts  Dairy  Co.  v.  Commfssioner^^  Christian  Echoes 
National  Ministry  v.  United  States,'^  ,  ' 

It  is  readily  apparent  that  the  cases  offer  no  clear  guidelines  as  to  what  consftttUes 
"substantial"  activity  for  purposes  of  section  501  (c)(3) .  The  present  state  of.the  law  is 
perhaps  best  summarized  by  the  Tax  Court  in  Martha  Habbard  DavJsr^    .  -  - 

The  question^  is  always  one  of  fact  to  be  determined  upon  the  record  of  ^ 
purely  charitablcb^ctivities  and  activities  influencing  legislation  anda  comparison 
of  the  two.  Under  such  conditions  the  decisions  of  the  courts  in  other  cases  are 
of  little  value.«  ,  ^     .  - 


Section  162(e) 

Prioc  to  1963,  expenditures  in  fiirtherance  of  an  atfempt  to  promote  or  defeat 
legislation,  either  before  a  legislative  body  or  before  the  general  electorate,  were  not 
deductible  upder  section  1 62  of  the  Code,  notwithstanding  the  direct  relationship 
of  the  Expenditures  to  the  taxpayer's  trade  or  business.  Textile  filllls  Securities 
Corp.  yl  Coipntlssloner;"^  Cammarano  v.  United  States.^ ^  In  Cammarano  the^court 
compared  the  legislative  activity  limitation  of  section  501(c)(3)  of  the  Code^with 
.section  162.  .  , 

these  ca$es  were  overrulled  ^y  the  enactmen-t  of  section  162(e)  in  1962.  Section 
162(e)  permits  deductions  for  expenditures  in  furtherance  of  direct  lobbying'activities 
of  direct  interest  to  the  taxpayer's  trade  or  business  alW'  for  expenditures  connected 
with  comra.Mnication  of  informatio'n  between  a  taxpayer  and  an  organization  of  which 
he  is  a  member  with  respect  to  legislation,  of  direct  interest  to  the  taXfSayer. 
Expenditures  related  to  political  campaigns  or  to  "grass  roots"  lobbying  activities  ai;e 
"-•ot  deductibtle.  The  legislative  history  of  section  162(e)  suggests  three  reasons  fpr  ttie 
hapge  of  prio^  |aw:  one,  the  presentation  of  such  information  to  the  legislators  is 
yes^rv  to  |i  proper  evaluation  on  their  part  of  the  impact  of  Ae  present  or  proposed 
legSslaffonTtwd^  the  administrative  problem  of  separating  expenses  disquallfifed  dnder 
prioMregulations  from  deductible  ^business  expenses;  and  three,  the  anomaly  of 
permittH^^  deductions  fbr  expenses  incurred  in  judicial  or  administrative  appearances 
while  denWig  deductions  forappearances  before  legislative  bodiesi^  * 


SUMMARIES  OF  ARGUMENTS         .  ^    -  ' 

.     .  i  ,  '   '■  y 

*  To  give  a  -better  urfderstanding  of  »the  development  of  the  proposed  legislation, 
there  is  presented  below  the  views  of  .proponents  and  opponents  of  change,*  either 
liberalizing  or  restrictive,. and  of  some  areas  in  which,  if  there 4s  opt  actual  agreement, 
there  appears  tabc  very  little  debate.      *  ^ 
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N  Major  Arguments  in  Favor  of  Corrective  Legislation  I 

I 

Uncertainty  of  Present  Lav^  Should  be  Corrected  j 

Probably  the  major  objection  to  present  law  ,)s  related  to  its  uncertainty.  Although  ^ 
the  present  law  has  been  in  effect  fpr  approximately  40  years,  neither  the  courts  nor 
the  Internal  Revenue  Service  has  been  able  to  derive  a  universally  acceptable  definition 
of  "substantial."  The  Service  has  refused  to  take  a  position  on  the  meaning  of 
substantial  in  quantitative  terms,  such  as  whaj  percentage  of  expenditures  or  time 
devoted  to  lobbying  activities  would  be  deemed  ihsubstantial.*  ^  Moreover,  the  Service 
has  at  times  attempted  to  view  the  term  ^'substantial,"  not  only  In  undefined 
quantitative  terms,  bur  in  undefined  qualitative  terms  as  ^ell  A  ''facts  and 
circumstances"  test,  apparently  called  for  bv  the  Regulations,  t^kes  the  bewildered 
charities  out  of  definable  areas,  such  as  specific  Tinancial  expenditures  and  allocations 
of  staff  time,  and  into  completely  uncharted  areas.  Including  jpot  only  time  of 
*  volunteers,  but  importance  of  the  effort,  and  very  possibly  other  factors.  This 
appeared  to  be  the  case  in  the  Service's  attempt  to  revoke  the  section  501(c)(3)  status 
of  the  Maryland  Association  for  Mental  Health,  Inc.,  largely  bn  the  grounds  that  the 
association  had  engaged  m  substantial  lobbying  activity  through  the  use  of  unpaid 
volunteers.*  3  . 

While  such  uncertainty  gives  the  Service  flexibiliw,  thij  is  exactly  what  is 
objectiomible  to  th?  charities.  As  Mortimer  Caplin  pointed  out  ia  his  testimony  before 
the  House  Comhiittee  on  Ways  and  Means/ ^  revenue  agents  are  normally  accounting 
majors,  not  philosophy,  majors,  and  it  is  almost  impo^ible  to  tell  what^one  of  them 
would  decide  on  a  given  set  of  facts.  Inconsistent  enforcement  of  the  law  by  the 
Internal* Revenue  Service  would  naturally  follow. 

When  a  charity's  exemption  is  revoked,  no  matter  how  tenuous  the  grounds,  it 
takes  a  considerable  period  of  time  to  get  the  action  reversecJu^hether  by 
administrative  or  court  action. ^  ^  During  this  period,  the  charity  cannot  assure 
contributors  that  their  contributions  will  be  deductible,' and  thg  normal  progfams  of- 
the  chanty  would  inevitably  suffer  drastically.  In  matjy  instances, loss  of  contributions 
will  result 'in  total  and  permanent  cessation  of  the  organization's  charitable  activities* 
thus  the  chanties'  desire  to  have  a  test  or  tests  considerably  more  speclfrc  than  that  (or 
.  those). fourtd  under  present  law.^^  Thd  ideal,  from  their  standpoint,  would  be  a  law 
that  could  be  translated  intb  dollars.  Then  they  could*  assure^themselves,  by  sUyIng 
well  under  those  limits,  that  their  exemption  wx)uld  not  be  questioned. * 

<  * 

Charities  Should  be  Heard  From  by  Governmental  Bodies  * 
(Federal,State,  and  Local) -  Both  Volunteer  Members     »    .  <     ^  , 

and  Staff  ' 

Governmental  bodies  often  wish  to  receive  their  ideas  and  reasons.  The  substan- 
tiality test  of  section  501(c).(3)  do&s  not  totally  prohibit  legislative  activity  by 
charitable  organizations.  As  a  result,  hovvever,  of  the  vagueness  of  the  present  standard 
and  the  harshness  of  the  sanction  imposed  for  violation  of  the  sUndard,  charitable 
drjganizations  are  generally  reluctant  to  provide  more 'than  a  minimal.  If  an^  Inpgt  into 
the  fegislative  process.  '  -     -  .  ^ 

^  Legislative  bodies  are  often  desirous  of  receiving  Ideas  and  information  ffbm 
charitable  organizations,' particularly  *  in  view  of  the  fact  that  federal  and  state 
gpvernments  have  taken  an  increasingly  acti^  role  in  fields  that  were  previously  the 
almost  exclusive  domain  of  charitable  organizations,  such  as  health,  welfare,  education 
and  environmental  matters.  Examples  of  the  desirability  of  charities  contributing  their 
ideas  and  information  to  legislative  bodies  are  numerous.  Jn  considering  the  budgeting 
structuring  and  priorities  of  a  health  program,  Congress  would  almost  surely  want  the 
benefit,  of  the  expertise  of  the  staffs  and  'the  opinions  of  the  executives  of  leading 
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ffefth  agencies,  even  though  (and  perhaps  particularly  because)  they  would  frequently 
be  In  conflict.  In  considering  pollution  laws,  a  state  legislature  would  probably  wish  tp 
weigh  the  arguments  and  supporting  facts  of  businesses  that  would  be  affected,  and 
also  of  any  501  (c)(3)  groups  which, had  studied  the  situation.  County*  and  town 
governmental  bodies,  in  determining  how  to  allocate  revenue  sharing  funds  in  its 
budget,  would  want  to  consider  the  arguments  in  support  of  both  projects  of  interest 
to  private  groups  and  projects  promoted  by  public^  welfare  groups.  By  requesting  such 
information,  all  those  legislators  will  be  better  able  to  make  informed  decisions  more 
responsive  to  the  needs  of  all  their  constituents. 

.  Charities  should  also  be  allowed  to  volunteer  information  and  suggestions. 
Proponents  offcorrective  legislation  poKit  out  that  responding  to  specific  requests  by 
governmental  bodies  is  far  from  a  complete  solution  to  the  basic  problem,  too  often 

^  bills  can  slip  through  or  other  governmental  action  can  be  taken  without  the 
recognition  of>  possible  drawbacks  or  problems  that  informed  charities  could  identify. 
For  example,  a  committee  concerned  with  improving  water  transportation  in  Florida 
by  building '^a  cross-peninsula  canal  may  be  unaware  of  the  ecological  consequences 
such-a  canal  would  have  on  water  flow  patterns  into  the  Everglades.  Onless  concerned 
conservation  groups  are  aflowed  to  approach  the  committee  with  their  information, 
describing  the  problem,  legislative  acti^jn  may, be  taken  that  could  threaten  |he  very 
existence  of  the  Everglades.  Such  a  threat  might  be  avoided  if  interested  chaJ-itable 
organizatior\5  are  permitted  to  provide  legislators,  with  the  benefit  of  the  information 
they  have  availably  on  the  problem. 

For  any  public  charity,  legislative  activity,  direct  or  indirect,  is  a  relatively  minor 
part  of  its  reason  for  existence,^yct,  though  minor,  it  can  nonetheless  be  Important. 
For  example,  the  i^jor  purposes  of  the  Cancer  Society  are  to  find  a  cure  foV  the 
disease,  treatment  for  the  afflicted,  and  education  for  the  public  so  that  Its  members 

,  wilfbe  aware  of  the  need  for  early  treatment^!  the  same  time,  the  Society  would  be 
handcuffed  if  it  could  not,  bn  its  own  motioh,  come  before  governmental  bodies  with 
its  facts,  figures,  4nd  opinions  on  legislative  matters  affecting  the  work  of  the 
organization.  The  major  purpose  of  a  university  is  edupatlon .  yet  members  of  its  bo^rd 
of  trustees  and  fagulty  boards  should  be  allowed  to  comment  on  legislation  affecting 
higher  education.  In' either  casp»  the  amount  of  time  or  money  relatye  to  the  entire 
operation  of  the  organization  might  and  probably  would  be  small,  but  it  is  nonetheless 
important,  both  to  the  charity  and  the  governmental  body. 


Charities  Should  Be  Allowed  Basically  the  Same  Rights 
as  Trade  Associations 

Section  1^2(e)  of  the  Code,  <iiscussed  earlier,  gfants  to  business  entities  the  right  to 
deduct  as  ordinary  and  necessary  expenses  amounts  paid  or  incurred  in  connection 
with  legislative  activity  of  direct  interest  t6  the  business  including,  specifically,  that 
portion  of  the  dues  paid  to  any  trade  association  of  which  the  business  is  a  member 
l^which  is  attributable  to  such  legislative  activi*ty.  The  argument  for  equal  treatment 
'  under  the  tax  law  is  obvious.*  8  ^' 

The  committee  reports  accompanying,  the^  enactment  of  section  162{e)  suggest 
"  three  reasons! 9  for  nhS  change  in  law  , which  appear  ttf  apply  to  charitable 
organizations;  It  is  almost  inconceivable  thai^Qngress  would  wish  to' hear  the  views  of 
business  organizations,  but  not  those  ofScHarities.  Likewise,  it  is  inconsistent,  for 
Instance,  to  permit  charities  to" present  theiryi^ws  to  an  adnpinistrative  agency  charged 
with  the  *duty  of  drafting  interpretive  regdations,  such  as  the  Environpriental 
Protection  Agency,  yet  deny  charities  the  opportunity  to  preseat  such  views  to 
Congrwd^  .  ^        .  , 

The  ineqbity  of  present  law  is  reflected  in  the  remarks  of  Senator  Edmund  S. 
Q    (D-Me.)  made  in  support  a[  S.  1408  (92d  Congress,  Ist^ession  (1971)),  a  bill 
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permitting  charities  to  engage  in  direct  lobbym^  activites:^  i 

It  is  fundamental  to  our  constitutional  system  that  they  should  have  equal 
access  along  with  business  groups  and  others  in  presenting  views  to 'Congress.^ 
This  is  so/ not  because  the  views the  public  interest  groups  ^e  necessarily^ 
correct,  but  because  in  considering  the  increasingly  complex  matters  which  comtf- 
before  it,  the  Congress'should  hear  and  weigh  all  views  to  the  fullest  extent 
possibl^.22 

The  Right  to  Communicate  with  Members  is  Critical  ^o 
the  Proper  Functioning  of  Most  Charities 

The  fuzziness  pf  pr^ent  law  briQgs  into  sharpn^elief  the  problems  encountered 
by  charities  with  respect  to  communications  with  their  members.  For  the  charity  to 
^be  representative  of  its  membership,  there  must  be  freedom  of  exchange  of  views  - 
by  correspondence,  published  .magazines,  and  orally  at  meetings.  The  members 
must  know  what  the  directors,  officers,  and  staff  are  thinking,  and  vice  versa.  The 
issues  may  involve  matters  that  are  or  could  be  .the  subject  of  legislation  or  other 
governmental  action.  If  such  communications  are  considered  to  be  '^attempts  to 
influence  legislation"  or  propaganda,  it  could  leaye  a  carefully  .administered 
organization  in  a  real  straitjacket,  •       '  '  . 

Many  public  charities,  particularly  the  large  national  bodies,  are  '^membership"  ^ 
organizations,  that  is,  they  charge  dues  to  individuals  who  become  members  and* 
r^ve  certain  rights,  such  as  the  right  to  vote  for  officers  aTTd-on  matters  of  policy, 
to  receive  publications,  and  to  attend  various  seminars.  In  this  regard,  it  may  be 
important , to  distinguish  the  Rational  organization  from  its  affiliated  or  subsidiary* 
chapters.  For  example,  a  national  health  organization  might  have  many  regional  or 
state  chapters,  and  it  might  also  have  many  individual  members  -  sometimes  of  the 
regional  chapter,  sometimes  both.  At  the  natfonal  le^l  present  law  may  cVeate 
diffiQulties  in  distinguishing  between  communications  with  members  and  grass-roots 
lobbying.  In  any  event,  the  officers  and  staff  of  the  organization  cannot  represent 
the  membership  unless  there  is  a  relatively  free  flow  of  information  and  opinion 
back  and  forth.  -       *  .  ^ 

Congressman  joe  D.  ^aggoner  (D-La.)  has  expressed  the  fear  that  thb  spokesmen 
of  organizations  may  be  presenting  theif  own  views  rather  than  those  of  the  people 
they  represent.2  3  This  fear,  rather  than  being  persuasive  jirgument  against 
corrective  legislatton,  polpfe  to  the  benefit  of  permitting  an  organization  tQ 
communicate  freely  with  its  members.  In  this  connection.  Dr.  Eivis  j.  Stahr  stated: 

It  seems ^  to  me,  that,  in  restricting  the  right  of  an  organization  to 
communicate  with  and  within  its  own  membership,  one  is  striking  at  the  very 
heart  of  a  public  charity  by  cutting  the  flow  of  information  between  a  national 
•  staff  vid  its  constituent  members  around  the  country. 

This  runs  the  risks  of  detaching  ihe  staff  from  the  very  people  that  provide 
the  resources  with  which  the  organization  pursues  its  purposes.^^ 

The  problem  arising  from  distingufshing  between  such  communication  and 
'grass-roots  lobbying  can  be  resolved  by  an  appropriate  definition  of  members  that 
insures  ajgainst'misuse  of  the  privilege. 
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r       Major  Arguments  Against  Corrective 
f         '  '     r  Lfberaltzing  Legislation  *  - 

The  Right  to  Lobby  ShjWld  Be  Restricted  Rather    «  •  / 

than  Increased  •  ^ 

\* 

Although  there  are  are^s  in  which  lobbying  caii  be  quite  helpful  to  govdrnmeri|tal 
officials,  it  should  not  be  allowed  to  *Vu$  wild**;  partkularly  it  should  not  be  ^ 
subsidized,  either  directly  or  indirectf^y.  Lo'bbylsts  have  their  own  special  axes  to  grind,  *" 
?nd  necessarily  take  ^  tremendous  amount  of  time  outj^of  the  busy  days  of 
governmental  officials  and  thefr  l^ey  assistants. Lobbying  can  be  gopd.  buf  it  should  be 
severely  restricted  or  the  harm  outweighs  the^  good.  Section  162(e)  was  a  mistake. 
Perhaps  charities  should  be  given  the  same  'Vights*'  as  trade  associations  and  business 
corporations,  but  this  should  be  done  by  forcing  everypne  to  lobby  with  after-tax 
dollars.  Thus,  it  has  been  argued  that  lobbying  expenditures  of  a  corporation  should 
not  be  deductible,  sectibn  V62(e)  should  be  repealed,  and  se,ction  501(c)(3)  should  be 
tightened.     ►  '  .      .      .Ar''         * ,  . 

Although  it  Might  Well  Be  That  the  Law  Should  Be  — 
Clarified,  the  Clarification  Should  Not  Result       4  ^  . 

inChari'tiesBefngAllowed  Additional  Rights    ^  ".H^ 

'  The  fieart  o^the  problem  is  the  Underlying  public  (^"icy  that  grants  the  favored  tax 
status.  Historically  the  ground  has  been  thajtt^tefavored  tax  status  is  justified  because 
.the  cliarity  relieves  financial  burdens  thaiNfeuld  otherwise  fall  on  the  government  The 
predominant  theory  is  reflected  in  .the  YpHcWing  statement  from  the  report  of  the 
Committee  on  Ways  and  Means  in  1938:  ' 

i  The  exemption  from  'taxation  of  money  or  property  devoted  to  charitable 
and  other  purposes Js  based  upbOf^the  tteoryrthat  the  Government  is 

*  compensated  for  tfie  loss  of  revenue  by  its  r^ef  ft-om  financial  burden  which  , 
would  otherwise  have  to  be  met  by  appropriation  from  public  funds,  and  by  the 
benefits  resulting  from  the  promotion  <5f  the  general  welfare.2  s 

When  charities  are  influencing  legislation,  frequent  objective  is  to  promote  the 
expenditure  of  funds  for  a  particular  purpps^ijWhile  this  sort  of  activity  may  help  the 
le^slators  betlef  realize  the  needs  bf  the  cojjntry,  it  does  not  provide  any  of  the  &nds 
that  are  vital  to  satisfy  the  need  to  whiQlt the  charity  has  drawn  attention. 

This  would  lead  to  the  limitation  on  charities  of  lobbying  when  the  concern  is  the 
ability  qf  the  charity  to  conduct  its  pYogram.  For  example,  the  charity  has  a  direct 
interest,  in  the  allowance  of  the  charitable  deduction.  A  charity  would  have.a  direct 
Interest  in  *the  application  of  building  codes  to  structures  it  proposes  to  erect  or 
rninimum  wages  paid  its  employees.  On  the  other  hand,  th[s  line  of^easoning  would 
'not  permit  an  effort  by  the  charity  to  secure  funds  from  the^goyernmentto  carry \)Ut 
;  prbgrams  that  it  conceives  to  be  in  the  national  Interest. 

The  proponents  of  this  line  of  reasoniogieel  that  section  162(e)  should  not  be  a 
.  prececfent  for  allowing  k  massivef  lobbying  effort  by  charities.26  Rather,* they  regard 
section  162(e)  with  reservations  and  feel  that  the  sort  of  activities  appropriate  for^ 
prl>4te  foundations  (Section  49^5(e)  and  Regulation  §53.4945'2(d))  is  as  much  as 
a:any  charitable  organization  should  be  per/nitted. 

If  should  be  noted  that  this  il-gument  Is  not. as  much  opposed  to  changing  present 
riaw  tO' assure  greater  certainty  as  it  is  to  a  liberalization^ of  present  law  in  favor  of 
;  perihittirig  more  lobbying  activities^- 
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There  Is  No  Need  for  Change:  This  Is  One  Area 
of  the  Law  in  Which  Vagueness  Is  an  Attribute 

♦  * 

The  verv  vagueness  deplored  by  the  charities  is  actually  an  advantage  rather  than  a 
detriment.  Despite  their  complaints,  well-run  chanties  have  appeared  to  manage  to  get 
their  points  across  without  being  attacked  by  the  Internal  Revenue  Service.  Lobbying 
IS  and  should  be  only  a  priinor  part  of  the  activities  of  a  tax-e\empt  organization."Such 
organizations  are  compelled  to  take  great  care  not  to  violate  the  vague  regulations,  ^nd 
I  do  so.  The  result  of  this  is  that  they  are  properly  cautious  and  make  themselves  heard 
only  on  matters  of  extreme  importance  to  them,  at  that  point,  they  can  be  assured  of 
I  a  good  hearing,  as  thd^se  they  are  addressing  know  the  importanceJof  the  matter  to  the 
jcharity .  Those  who  wibh  to  use  tax^xempt  dollars  (bo,th  income  an^i  contributions)  to 
|do  a  substantial  amount  of  lobbying  tan  then  be  compelled  ta change  their  status. 
Thus,  the  failure  of  the  Service  to  promulgate  Regulations  that  would  give  a  more 
precise  definition  to  the  word  "substantial"  represents  a  sound  policy  decision,  not 
just  a  fear  to  come  to  grips  with  a  difficult  problem, 
i 

Major  Arguments  in  Favor  of  Careful  [Restriction  of 
^        ^   Any  Corrective  Legislation 

The  Right  to  Lobby  Dlrectl^ShdQId  Be  Severely         '  , 
[iLestrictcd  (Though  Allowed  Under  More  Definite''  (  ^ 

Rules  Than  at  Present)  -  Otherwise  There  Would 
Be  Available  a  Gigantic'"Slush  Fund"  for 
Charitable  Lobbying        [  *, 

^fcProponents  of  this  theory  accept  tjie  proposition  that  vagueness  is  undesirable  and 
therefore  that  tests  should  be  mathematical  rather  than  philosophical,  but  point  out 
that  failure  to  impose  specific  *and  rather  sevpre  limitations,  particularly  on  direct 
.lobbying,  could  result  in  creation  of  a  monster.  Budgets  of  large  charities^  are 
enormous,  and  expenditure  of  a  substantial  percentage  (such  as  20  percent)  of 
budgets  could  result  in  deluging  Congress  and  other  governmental  bodies 
lobbyists  operating  with  tax;free  dollars.  Assistant  Secretary  Cohen  noted 
forcefully  in  his  testimony  in*  1972  and  produced  figures  irtdjipating  that  20  perce^nt 
could  result  in  a  lobbying  fund  of  $6  billion. 2''  This  is  far  more  than  public  charities 
should  need. 

A  solution  offered  was' adoption  of  a  principle  of  "reverse  graduation,"  tijat  is,  the 
greater  the  budget,  the  smaller  the  percentage  allowed  to  be  spent  on  direct  lobbying, 
combined  with  an  overall  /lat  dollar  teiling  for  each  charitable  organization.  Adoption 
of  such  a  solution  could,  however,  lead  to  the  use- of  affiliated  organizations.to  avoid 
th^  lower  limitations.  Appropriate  restrictions  might  protect  against  such  practice.2  8 

^  '        '  ^        ;        ; ;  ;  /  ""^ 

The  Right  to  Deal  wjth  Member^hould  Be  Resti-icted, 
for  Fear  of  "Grass  Roots"  Lobbying 

^  Recognizing  that  a  certain  amount  of  communication  jivith  members  on  matters 
relating  to  actual  or  proposed  legislation  is  important  to  many  charities,  th^re  should 
nonetheless  be  careful  limitations  placed  on  this  right.  The  danger  of  not  so  limiting 
thtse  activities  is  that  a  "m'embership  list"  can  ea^ly  become  simply  an  enormous 
mailing  list,  so  that  letters  or  flyers  sent  to  th^^members"  become  only  a  tju^ly 
disguised  effort  at  grass-roots  lobbying.  Any  liberalizing  legislation  should  pmtect 
carefully  against  this  possibility,  , 
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Any  New  Legislation  Should  Be  Carefully SinJi^^ 
^Tolmpose  Narrow  Limits  on  *'Gras$  Ro6t$'TC5bi^yin| 

True  grass-roots  lobbying  should  be  severely  restricted.  This  is  a  direct  attempt  to 
infltjence  the  public  and  should  not  be  an  important  part  of  the  activity  of  any 
tax-exempt  organization  (or,  at  lea^t,  any  organizi^tions,  contributions  to  which  are  tax 
deductible).  Thus,  while  ^allowable,  the  limitations  should  be  even  more  severe  than 
uhder  present  law.  In  addition  there  should  be  a  certain  amount  of  vagueness  left  in  at 
least  this  area,  so  that  qualitative  as  well  as  quantitative  tests  could  be  used. 


Public  Charities  That  Lose  Their  Section  501(c)(3)  '  '     "  ' 

Exem.ptton  Should  Not  Be  Allowed  to  "Walk  Away" 

With  a  Large  Endowment  Created  With  Tax-Deductible  -  -  > 

Dollars 

■<"'        '        '    \  - 

Under  present  law,  a. charity  which  has  built  up  a  lar^e  fund  with  tax-deductible 
contributions  and  ther\  lost  its  section  501(c)(3)  status  because  of  upreasooable 
lobbying  activities  could,  under  certain  ci^cumstanqes,  become  a  section  501(c)(4) 
organization^  with  unrestricted  use^  of  the  endowment  fund  so  created.  Such  use  for 
lobbying  activities  beyond  the  scope  of  present  law  (or  aqy  new  law  relating  to  the 
lobbying  righlls  of  section  501(c)(3)  organizations)  would  destroy'^the  purpose  of  such 
lav/.  Careful  provision  should  be  made  in  any  new  Jaw  ,to  protect,^g^nst  such  a 
possibility.  ^  ^ 


Areas  of  Apparent  Agreement 


Areas  of  **Self-Protectlon"  -  Analogy  to  , 

Provision  for  Private  Foundations         ^  ^      -  \^   »  ^ 

Iff  1969,  Congress,  while,  radically  altering  the  law  with  respect  to  private 
fourtdations  as*  a  result  of  years  of  severe  criticism  of  the  activities  of  many  of  them, 
nonetheless  passed  section  4945(e),  which  specifically  gave  them  the  right  to  lobby  to 
protect  their  existence  and  tax  status.  It  seems  to  be  taken  for  granted  "that  public- 
charities  have  that  right  under  present  law,  and  that  any  new  law  should  contain, a 
specific  provision  granting  such  right. 

Providing  Technical  Advice  to  Governmental  Bodies 

{  *  11   *  . 

Many  charities  have  large  and  competent  staffs  which  have  engaged  m  extensive 
fesearCh,  the  results  of  which  can  often  be  helpful  to  governmental  bodiesjt  appears 
to  be  agreed  that  furnishing  such  information  upon  request  of  a  legislative  bo?iy  sHould 
not  "count  against**  whatever  amount  of  lobbyiijg  activity  the  charijy  is  allowed.2  9 

Making  Available  Research  Results 

r  .  Furnishing  the  results  of  nonpartisan  study  should  not  be  treated  as  "legislative 
activity."  The  argument  for  such  treatment  for  requested  technical  advice  is  equally 
applicable  to  research  results.^^  ^  ^ 
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Influencing  Erections 


There  is  agreement  thal^^there  should  be  no  liberalization  of  the  prohibition  against 
any  attempt  to  influence  any  election  involving  candidates  for  public  office. 


III 

RECENT  LEQSLATIVE  PROPOSALS 


On  August  2,  1974,  the  Ways  and  Means  Committee  gave  tentative  approval  to  a 
'  proposalDut  forth  by  Congressman  Barber  B.  Conable  (R-N.Y.)  to  amend  section  SOT 
^  by  in^ferwfg  a  new  section  501  (f).^ »  The  new  sectiori.would  have  the  effect  of  defining 
the  term  "substantial'*  for  all  organizations  electing  to  come  under  its  provisions.  Mr. 
Conable  V  proposah  was  the  1^st  in  a  series  of  bills  which  had  been  Introduced  in  the 
.    preceding  several^  years  in  both  Houses  of  Congress,  all  seeking  to  achieve  essentially 
the  san^e  goal.  A  brief  look  at  the  succession  of  proposals  and  their  terms  highlights 
■some  of  the  Issues  involving  legislative  activity  by  tax-exempt  organizations. 

All  of  the  proposals  have  distinguished  between  public  charities  and  private 
foundations.  They  assume  that  the  former,  by  virtue  of  their  publfc  nature  and  theii; 
openness  to  public  scrutir^,  are  unlikely  to  require  detailed  legislative  regulation, 
whereas  the  latter  were  deaff  with  specifically  in  the  Tax  Reform  Act  of  1969. 

The  first  of  these  proposals  was  introduced  by  Senator  Edmund  S.  Muskie  (D-Me.) 
and 'Congressman  James  W.  Symington  {D-Mo.)  on JAarch  31,  1971.32  They  found 
inconsistent  the  policy  of  permitting  the  bu.slnesses  to  lobby  under  section  162(e) 
while  effectively  denying  the  same  right  to  charities. 

The  Muskie-Symington  bill  was  based  on  an  American  Bar  Association  resolution 
adopted  in  1969.33  U  permitted  charities  tojobby  with  respect  to  legislation  or 
proposed  legislation,  ^o  long  as  it  was  of  direct  interest  to  the  organization.  It  also 
permitted  communications  between  the  organizations  and  their  members  or  con- 
tributors on  those  matters.  It  did  restrict  "grass  roots"  lobbying  and  political  campaign 
activities,  but  contained  no  other  limitations. 

Although  there  was  broad  support  for  the  Muskie-Symington^bill,  concern  was 
expressed  that  the45ill  "might  be  interpreted  to  permit  a  public  charity  to  devote  its 
predominant  activities  to  le^slative  efforts. "3 4  As  a  result.  Senators  Muskie  ^nd  Hugh 
Scott  (R-Pa.)  introduced  a  new  bill  on  January  24,  1972,  which  was  identical  to  the 
Muskie-Symington  bill  except  for  one  additional  litnitation.  The  organization  must  be 
one  that  "norm^iy"  devoted  "substantially'more  than  one-half"  of  its  expenditures  m 
pursuance  of  Ifs  exempt  functions  other  than  lobbying.3s  The  Tax  Reform  Act  of 
1969  Interpreted  "substantially  more  than  one-half " as^65  percefit,  and  "normally "as 
requiring,  generally,  reference  tp  a  four-year  period  of  an  organization's  experience.3«k  ^ 

Discussion  on  the,  Wuskie-Scott  bill  led  to  further  compromise  and  considerable 
refinement  which  pulminated  in  the  introduction  on  March  9,  1972,  of  a  bill  by 
^  Congressmen  A(  Ullman^  (D-Oreg.)  ^d  Herman  Schneebeli  (R-Pa.).  This  bill  not  only 
perming  direct  lobbying;  it  also  permitted  charities  to  undertake  a  limited  amount  of 
"grass  roots"  activity.  In  addition,  any  attempt  to  influence  legislation  of  .direct 
interest  to  khe  organization  through  communication  of  information  between  the 
organization* and  one  or  more  of  its  memfcers  was  also  considered  a  part  of  the 
^       ^  Charity's  total  lobbying  effort^ 

So  long  as  amounts  paid  for  grass-roots  activities  did  not  exceed  5  percent  of  total 
current  expenditures  and  amounts  expended  for  all  types  of  lobbying  did  not  exceed  i 
20  percent,  thccharity  would  not  lose  its  preferred  status. 

The  bill  further  provided  that  making  available  the  results  of  nonpartisan  analysis, 
study,  research)  providing  technical  advice  or  assistance  to  a  governmental  body  in 
^  -nsponse  to  a  written  request,  or  appearances,  before  legislative  bodies  with  respect  to 
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decision^  that  could  affect  an  organization's  existence  or  status  were  not  tp  be 
considered  "attempts  to  influence  legislation."-  Even^subsequent  bill  proposing 
inc)Cndmentof.sectfon  501  has  contained  sim^  ^  ^ 

This  bill  was  the  subject  of  thr6e  (fays  of  hearings,  on  May  %  4,  and  5, 1972,  before 
.the  House  Committee  on  Ways  and  Means.  In  those  h^ngs,  Russell  Train,  the 
chairman  of  the  President's  Council  on' Environmental  Quality,  supported  liberaliza- 
tion of  existing  law.^?  ,However^  the  Treasury  Department,  though  supporting  the 
objectives  of  the  bill,  objected  to  certain  features,  expressing  particular  concern -that 
its  20  percent  limitation  could  make  possible  the  accumulation  of  immense  lobbying 
"slush  funds."3  8  Jhe  charitable  organizations,  on  th^other  hand,  supported  thg  bill's 
quantitative  tests  with  it's  20  percent  -  5  percent  feature.  The  tSsts  were  considerably 
more  specific  than  tijie  substantiality  test  and  could  be  easily  translated  into  dollars. 

On  March  1,  1973,  Congressmen,  Ullman  and  Schne^beli  introduced  a  new  bill, 
reflecting;  the  testimony  given  in  the  hearings.^?  This  bill  made  ^me  draalatic 
changes.  It  adopted  a  reverse  graduation  feature  to  limit  expenditures  for  direct 
lobbying.  Th'is  feature  responded  to  the  "slush  fund"  argument/The  bill  then  grouped 
'  alt  other  lobbying  activities  together,  thereby  including -grjss-roots  activities  with 
.  'activities  involving  communication  between  the  organization  and  its  members.  The  bill 
proscribed  ?ll  but  an  "insignificant"  amount  of  such  activities.  The  bill  also  contained 
a  penalty  dause  that  in  effect  fined  charitable  organizations  whteh-  undertook 
proscribed  legislative  activities  in  addition  to  revoking  their  preferred  status  under 
section  501  This  provision  was  inserted  to  protect  again^st  the-possibility  of  a 

.publii  charity  losing  its  section  501(c)(3)  status  with  a  large  endowment  fund,  created 
.  with  tax-deductible  dollars,  that  could  Ahen  be  expended  withoutJimitati9n\on 
lobbying  activities.^  1        ,      -  ,  •  * 

Another  feature  of  the  Ullman-Schneebeli  bill  was  a  new  provision  relating  to 
affiliated  organizations.  This  provision  required  that  if  two  or  more  organizations  are 
effectively  controlled,  directly  or  indirectly,  by  th^  Same  person  or  persons,  one  of 
,  which  was  a  section  501(c)(3)  organization  electing  to  have  \M  lobbying  activities 
regulated  in  accordance  with  the  amendment,  tffc  two  organizations  would  be  treated 
as  one  andTthe  same  for  purposes  of  the  bill.  Some  such  provision  would  appear  to  be 
required  so  long  as  a  "reverse-graduation"  principle  is  used.^^      \  *  , 

The  bill  also  had  a  provision  relating  to  section  501(c)(4)  organizations^ 3  and  a 
self-terminating  pr<^vision.^^ 

There  was  objection  on  the  part  of  charitable  organizations  to  certain  features  of 
the  second  Ullman-Schneebeli  bilL  While  they  accepted  in  principle  the  revefse 
graduation  feature,  they  were  greatly  concerned  with  the  penalty  clause  and  with  the 
fact  that  communication  WiU> .their  membership  was  effectively  dejiied.to  them.  In 
response  to  that  expressed  concern.  Congressman  Barber  B.  Conable  (R-N.Y.) 
introduced  compromise  bill  on  December  19,  1973.^5  The  Conable  ^bill  reUined 
most  of  the  provisions  of  the  second  Ullman-Schneebeli  bill,  but  excluded  communica- 
tions with  members  from  the  definition  of  influencing  legislation,  and  deleted  the 
penalty  tax  provision,  the  provision  relating  to  section  501(c)(4)  organizations,  and 
i  the  self-terminating  provision. 

When  the  bill  reached  the  Ways^and  Means  Committee,  the.committtee  teE>Utively 
adopted'  it  with  the  addition'^  of  tljree  provisions.  The  first  reintroduced  the 
'  self-terminating  provision  of.  the  second  Ullman-Schneebeli  bilLThe  second  related  to 
the  problem  of  removal  of  the  "pre-tax  endowment  fund"  and  represented  an  effort  to 
solve  this  problem  without  the  severe  provisions  of  the  penalty  tax  of  the  second 
UHman-Schneebeli  bill,  which  the  charities  had  condemned  as  being  unduly  harsh.  The 
substitute  provision  has  only  prospective  effect  on  the  charity  and  its  accumulated 
contributions.  Upon  loss  of  501(c)(3)  status  an  organization  would  be  prevented  from 
,  obtaining  e:iempt  status  ander  section  501(c)(4)  or  from  making  a  liquidating 
*  disUibutionof  its  assets  to  any  related  or  affiliated  organization.        *  ^ 
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FinaJI\[jJhe_,e£.Qt^iP^^  organizations  j[v!^jch  had  first  surfaced  ih 

the  second  Ullman-Schneebeli  bill)  was  expanded.  The  =  committee  set  forth  a 
,  two -projiged -test  fur  affihation^  50l{c)(3)*eFganizations  wpuld  be  deemed  affiliates  it 
,(1)  one  organization  could,  under ,  lU-goyer ning  insfruhient^.  impose  upon  another, 
decisions  on  matters  oT\eps\ali\/e^^kvyor  (2)  the  organizations  were  undei^  common 
control,  w.hich  was  defined  as  hayjng  s^ffic tent  members  in  common  on  the  governing 
boS^dof  each  organization  who  by  aggregating  their  vqtes  had  voting  power  to.cafjse 
or  prevent  action  by  both  organizations  on  legislative  issues. 

The  draft  of  the  bill  prepared  fOr  final  action  by  the  Ways  and  Means  Committee 
departed  fk)m  the  Conabfe  Bill  in  several  respects.  It  changed  the  approach  of  previous 
drafts,  making  it  difficult  to  "compare  them.  In  doing  this,  it  introduced  Wo  new 
terms;  '^qualified  lobbying  araounts'^and  '*exe^^tj)urpose  expenditures."  The  former 
term  mdirded  Wecnb5bymg'an3'^cS      comrnunications  with  members. 

These  and  other  changes  from  the  Conable  Bill  appeared  sufficiently  far-reaching 
that  it  was  irrpossible  to  arrive  at  an  acceptable  draft  to  include  in  the  final  bill 
approved,  under  much  time  pressure,  by  the  committee.  Accor^rfgly,  the  committee, 
at  the  suggestion  of  Congressman  Conable,  deleted  the  entire  proposal  from  its  bill. 


IV  ' 
CONCLUSION  ^ 

The  bill  preliminarily  approved  by  the  Ways  and  Means  Committee  appeared  ^to 
have  considerable  merit  as  a  solution  to  the  troublesome  problems  considered  herein. 
Like  air  compromise  proposals  (and  it  represents  a  compromise  on  a  compromise  on  a 
compromise  on  a  compromise)  it  does  not  cofhpletely  satisfy  anyotie.  The  charities 
naturally  prefer,  in  that  order,  the  Muskie  Symmgton  bill,  the  Muskie-S/cott  bill,  and 
the  first  Ullman-Schneebeli  bill  and  see  no  important  reason  for  tne  additional  j 
restriction  placed  upon  them,  particularly  as  th^y  observe  that  no  such  restrictions  are 
placed  on  trade  associations  and  business  organizations.  Cer^in  charities  find  certain 
provisions  of  the  bill  repugnant  (notably  the  low  percentage  dollar  figures  allowed  fof 
direct  lob*bying)  or  difficult  to  work  with  on  their  particular  set  6f  facts.  TKere  is  also 
considerably  dispute  over  the  penalty  provisions.  At  the  same  time,  those  who  favor 
further  limitations  on  lobbying,  or  favor  the  (perhaps  intentional)  vagueness  of  present 
law  could  not  be  counted  in  support  of  this  measure. 

On  the  other  hand,  the  proposed  bill  would  accomplish  a  great  deal.  It  wouPd  take 
care  of  the  major  concerns  of  the  charities  by  allowing^fj^ee  things: 

1.  Definite  provision  with  respect  to  direet  lobbying.  Though  restricted  by  the 
reverse  graduation  feature,  most  charities  feel  they  can  accomplish ^their  proper 
objectives  within  these  limits. 

^2-  Freedom  to/Communicate  on  proper  subjects  with  bona  fide  members.'  Tbc 
important  defini^ns  in  this  area"  are  left  to  Treasury  Regulations,  with  whafever 
guidance  the  department  mighrt  get  from  the  Committee  Reports. 

3.  Some  residual  protection  for  any  combination^f  gr^§j-roots  lobbying  arfi  rtiinor 

expenditures  in  any 'other  area.  The^  charities  are,  of  coursie^  unhappy  about  tne 

prospect  of  another  vague  test,  but  nonetheless  ^ace  given  some  kind  of  "security 

blanket"  in  this  catch-all  provision.  Again,  the  Cornmittee.  Report  and  Regulations 

should  be  helpful  in  this  area.  "       '  v 

*^ 

At  the  same  time,  the  proposed  bill  undertook  to  answer  nearly  all  the  objections 
voiced  to  the  earlier,  broader  proposals  by^ those  who  favor  the  general  objectives  of 
the  original  ABA  proposal  and  iVluskie -Symington  bills,  but  who,  at  the  sanie  time, 
desired  various  restrictibns  to  prevent  abuses:  ^  •  ^ 


^  4  f\ 


-at 


'  ^  .  2929 

The  reverse  graduation  principle  answers  the  argument  of  the'^lush  fund,"  and  the 
affiliated  organization  provision  should  prevent  avoidance  of  the  [Principle  by  use  of 
multi-organizations. 

Communications  with  members,  a  proper  ^nc(  necessary  part  of  the  function  of  the 
charities,  will  be  carefully  limited  to  bona  fide  members  to  prevent  back-door 
grass-roots  lobbying. 

•  The  "insignjficaht''  catch-all  pro^sion  leaves  some  vagueness  in  the  law  as  a  warning 
to  charities,  and  will  be  interpreted  as  less  than  *'substantfal/' 

•  Charities  losing  their  exemption  wiH  not  be  allowed  to  take  with  them  a  lobbying 
slush  fund  creat^  with  tax-dedUctible  dollars. 

•  The  self-ferminating  provision  aJmpels  Congress  and -the' administration  to  review 
the  operations  of  the  b\\\  within  five  years  and  determine  whether  its  objectives 
have  been  accomplished  and  what,  if  any,  amendments  should  be  tnade. 

Proponents  of  broader  change  may  wnsider  the  proposed  bill  deficient  in  several 
aspects.  For  example,  the  bill  does  r>ot  place  charitable  organizations  on  total  parity 
with  trade  associations,  and  continues  to  provide  loss_of  exempt  status  as-the  only 
available  sanction  for' violations.  On  the  other  sidepf  the  coin,  some  may  believe  the 
bill  to  be  too  liberal;  for  example,  the  bill  places  no  limitation  on  the  use  of  volunteer 
help  for  direct  lobbying  activities.  Nevertheless,  the  bill  represents  a  vist  improvement 
over  present  iaw.Jt  provides  reasonably  definite  standards  for  the  Internal  Revenue 
Service^and'the  cburts,  \^)io  must  enforce  the  law,  as  well  as  for  the  organizations  who 
must  compl/with  the  la\^.' 

Xonsideration  of  future  le^,5lation  ip^ighx  well  start  with  a  comparision  of  the  first 
Ullmah'Schneebeli  bill  (H.R.  13720,  1972),  and  the  Conable  Bill  (H.R.  12037, 1973) 
with  the  amendments  tentatively  accepted  by  the  Ways  and  Means  Committee.  An 
accepta^e  soluti(^n  somewhere  Jn  this  area  should  be  capable  of  being  reached. 


RECOMMENDATIONS:  LEGISLATIVE  ACTIVITIES  OF  CHARITABLE 
ORGANIZATIONS  OTHER  THAN  PRIVATE  FOUNDATIONS 

We  bfelieve  there  are  three  fundamental  portions  of  any  Icgislative^recommendation: 


1.  In  order  to  give  charities  that  arcjfquite  interested  in  the  legislatrveiitlii  ctcjr 
guidelines,  an  expenditure  test  should  be  expressed  in  the  statute. 

2.  The  expenditure  guidelines  are  meaningkss  unless  they  are  combined  with  a 
clear  defmition  of  what  constitutes  ^influencing  legislation.'' 

_  3.  For  the  great  majority  of  charities,  the  present  sutute  does  not  pose  a  problem 
and  there  ^re  sound  policy  reasogs  for  permitting  them  to  continue  under  the  existing 
rules.  The  principal  policy  reason  is  that  an  expenditure  jest  requires  a  careful  auditing 
of  the  totality  of  the  charity's  receipts  and  disbursements,  and  this  involves  an 
undesirable  involvement  of  the  government  in  affairs  of  religious  organizations. 

In  making  specific  recommendations,  we  are  relying  upon  the  legislative  proposals 
madet  in  1974.  These  represent  substantial  progress  in  meeting  the  three  criteria.  * 

We  recommend  a  bill  which  would  spell  out  more  specifically  than  present  law  the 
limits  within  which  those  public  charities  that  elected  to  come  within  its  provisions 
wuld  participate  in^the  legislative  process.  The  bill  would  also  be,  in  our  opinion,  more 
iiherah  than  present  law  with  respect  to  the  rights  of  such  charities  to  influence  « 
^  rn.^^  On  the  other  hand,  the*  bill  would  be  broader  than!  present  law  in 
|iin|whatfonstitutes  influencing  legislation.  ^  2  \^  * 
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-1.  Instead  of  the  "substanlial"  test  of  present  law,  our  proposal  would  be  based 
upon  specific  exp^nditurQs  of  the  charity.  •  ^  ^ 

f  otal^?ipenditur^s  to  influence  legislation  ('lobbyiog")  would  be  restricted  to  a 
percentage  that  would  graduate  downwards.  For  example  20  percent  of  the  first 
$500,000  of  gross  receipts,  15  percent  of  the  next  $500,000,  10  percent  of  the  next 
$500',000;  5  percent  of  the  next  $500,000;  2  percent  of  all  over  $ 2,(309,000.'* 

Grass^-oots  lobbying  would  be  restricted  to  a  percenuge  that  would  also  graduate? 
downwards.  For  example.  5  percent  of  the  first  $500,000,  4  perfcent  of  the  next 
$500,000;  3  percept  of  the  next  $500,000,  2percent  of  all  over  $l,500,000.'»8 

Explanation.  Early  bilb  (including  the  one  recommended  by  the  American  Bar 
Association)  gave  chanties  unlipii'ted  rights  to  lobby  in  matters  of  direct  interest  to 
thern,  to  equate  their  position  with  that  of  trade  associations  and  business 
organizations  under  section  162(e)  of  the  Internal  Revenue  Code.  However,  this  might 
make  it^ossible  for  legisldtive<)riented  organizations  to  expend  their  entire  treasury 
on  legislative  efforts.  The  obiectjve  of  the  new  law  should  ifTto  albw  public  charities 
whose  primary  mission  is  functional,  but  which  can  not  properly  perform  that  mission 
without  undertaking  to  influeoce  legislation,  to  be  able  to  do  so,  with  enough 
"cushion*'  so  that  reasonable  lobbying,  activities  will  not  even  come  wader  serious 
quesrtion.  The  reverse  graduation  principle  is  ad6pte3  to  prevent  abuse  of  the.privilege. 

2.  Public  charities  should  be  allowed  to  elect  whethet  to  come  under  this  bill  or 
remain  under  present  law.'*^  The  separation  of  electing ^and  non  electing  charities 
should  be  so  clear,  that  no  inference  could  be  drawn  that  provisions  of  the.  new  law  ^ 
were  in  any  way  declaratory  of  the  law  which  would  stjil  govern  the  activities  of 
non-electing  charities.        *  . 

Explafiation.  Qhurch  groups  appear  to  be  disturbed  at  the  possibility  of  a  "taint" 
that  might  result  from  definrtions  in  the  proposed  legi^latjort.  Example^  the  definition 
of  'influencing  legislation."  A  complete  separation,  such  as'placing  electing  charities  in 
a  new  501  (c)  category  similar  in  all  other  respects  to  present  la^,* would  perhaps  solve 
the  problem.  Where  the  new  law  was  specifically  intended  to  be  declaratory  of  present 
law  (as  might  be  true  of  some  of  the  exclusions)  the  committee  Report  could  so'^state. 

3.  Conduct  intended  to  influence  legislation  can  be  much  broader  than  direct 
contacts  of  legislators.  On  tha  other  hand,  almost  any  sutement  issued  with  regardno 
a  matter  of  public  interest  has  a  potential  impact  on  legisl^atibn  so  that  some  way  must 
be  found  to  draw  a  line.  The  term  "legislatior>"  ^hould'be  defined  as  including  action 
by  Congress,  state  legislators,^or  loc^  bodies  with  legislative  powers  and  should  not 
extend  to  regulatory^ matter  such  as^  the  issuance  of  regulations  by  the  Treasury 
Department;  and  the  term  "action"  would  include  the  introduction,  amendment,  or 
defeat  of  acts,  bills,  and  resolutions.  It  would  encompass  any  attemprto  influence  any 
legislation,  specifically  including  an  attepipt  to  affect  the  opinion  of  the  general 
.public.This  broad  definition  influencing  legislation  would  be  subject  to  specific 
exceptions:^®  '  '       ^  ^ 

•  Making  available  the  r^sblts  of  nonpartisan  analysis,  study,  or/esearch. 
Prpviding  technical  advice,  as-r^qyested,  to  §oyernnn|ental  bodies.  .  - 

•  Activity  with  respect  to  the  existence,  powers  anct  duties,  'status  of  the 
charitLes,  their  mepnbers  and  contributors.  * 

•  Communicatiorv  between  the  organization  and  its  bona  fide  menjj^rs  wjtJiv  respect 
to  legisj^tiyp  r^atters  of  direct  interest. 

/  .  Whh  regard  to  the  definition  oL!linflup;icing  legislation  "  the  proposed  defmltiorf 
(contained  in  paragraph  (f)(5)  .of  section!  of  H.R.  13720  (attached  hereto  as  an 
appendix)  would  encompass  attempts  to  Influente  legislation  nof  only  by  direct 
approaches  to  legislators  but  also  efforts  tQ  affect  the  opinion  of  the  general  public  or 
©  /ough  ccmimunication  with  any  governmen'tal  official  or  employee  who  may 
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participate  in  the  forrpulation  of  legislation.  This  would  cover  efforts* to  influence  the 
Executive  Department  in  the  recommendations  that  it  formulates  for  submission  to 
Congress  as  well  as  meetings  with  Congressional  staff  members. 

Explanatioff:  The  broad  concept  of  influencing  legislation  is  essential  lo  a  realistic 
test  of  total44gislative  activities.  The  first  three  exclusions  are  generally  cpnsi^dered  to 
be  declaratory  of  preset  law.  The  fourth  is  critical  to  large  public  charities,  and  a 
good  definition  of  '*bona  fide  member"  will  prevent  abuse. 

4.  An  "affiliated  orgahi2ation"  provision, 5 1  which  would  (prevent  evasion  of  the 
reverse  graduation  principle.  ^ 

Explanation:  *Som^^*^iT\\\dX^d  organi2ations"  provision  is  in  keeping  with  the 
principle  of  reverse  gradi^tjpn,  which  could  otherwise  be  defeated  by  a  multitude  of 
similar  organizations  utilizing  the  relatively  high  starting  brackets. 


Appendix  A 

Text  of  H.R.  13720,       5095,  and  H.R.  12037 


92d  CONGRESS 
2d  Session  . 

\       .  H.R.  13720 


.  IN  The  house  of  representatives 

■March  9,  1972 


Mr.  ULLMAN  (for  himsejf,  Mr.  qORMAN,  Mr.  BETTS,  Mr.  SCHNEEBELI ,  and  m7.  CONABLE) 
introduced  the  foliowing  bill,  which  was  referred  to  the  Committee  on  Ways  ^nd  Means 


•    •  •     '  A  BILL 

To  aAiend  the  Internal  Revenue  Code  of  1954  with  respect  to  lobbying  by  certair^ types  of  exempt, 
organizations.  *  ;  .  ^  » 

*.        *  .       .  '  4 

Be  it  enact  acTby  tfie  Senate  and  Houle  of  Representatives  of  the  Urn  ted  States  of  America  in 
Congress  as$embfed, 

SECppN  1.  LOSS  OF  EXEMPT  STATUS.         *  \ 

(a)  Section  501  of  the'internai  Revenue  Code  of  1954  (relating  to  exemption  from  income 
tax)  is  amended  by  redesjgnatipg  su^)scction  (f)  as  subsection  (g)  and,insert»ng  after  subsection  (e) 
the  following  new  subse<?ti on: 

"(f)  EXPENDITURES  BY  PUBLIC  CHARITfES  TO  (KifLUENCE:  LEGISLATION - 

"(J)  GENERAL  ROLE.-ln  the  case  of  an  organizaUon  described  in  paragraph^(2)  that  has 
efected  under  paragraph  (3)  to  have  this  subsection  apply,  exemption  frbm  taxation  gnder 
section  501  (^  shall  not  be  denied  because  a  substantial  part  of  the  activities  of  such 
organization  consists  of  cah^ing  on  propaganda  or  otherwise  attempting  to  influence 
'  legislation,  unless,  with  respect  to  the  total  of  the  amounts  (including  administrative  expenses) 
paid  by  such  organization  (other  than  amounts  chargeable  to  capital  account)  to  accomplish 
I  one  or  more  purposes  descnbed  in  section  170(c)(2)(B)  (relating  to  reMgious,  charitable,  etc., 
purposes)- 

''(A)  amounts  paid  or  incurred  by  such  organizatmr^s  during  each  taxable  year  to  influence 
legislation-fas ^lefined  In  paragraph  (5))  normally  exce«l  20  percent,  or 

"(B)  amounts  paid  or  incurred  by  such  organ^atiorT during  each  taxable  year  to  influence 
legislation  (within  the  meaning  of  paragraph  (5)(A))  normally  exceed  5  percent. 
Q  '\2)  ORGANIZATIONS  TO  VifMCH  THIS  PRC)viSION  APPLIES.-An  election  uqder 
>";raph  (3)  to  have  this  subsection  apply  may  be  made  by  any  organization  described  In-  ^ 


^     *       "(A)  section  I70(b)(  I )(A)(i)  (relating  to 'churcties  and  conventions  or  associations  of  • 
churches),  « 

"(8)  section  170(b)(;i)(A)(ii)  (relating  to  educational  institutions), 
-    "(C)  section  l70(b)(1)(A)(m)  (relating  to  hospitals  and  medical  research  organizations), 
"(D)'sectiott  l70(b)(11(A)fiv)  (relating  to  organizations  supporting^government  schools), 
"(El  section  170(b)(1)(A)(v)  frclatlngto-governnfiental^units);-' 

"(F)  section  170(b0(1  )(A)(vi)  (relating  to  organizations  publicly  supported  by  charitable 
contributions), 

i^{G)  section  509(a)(2)  (relating  to  organizations  publicly  supported  by  admissions,  sales, 

ctc.y^r  '  .  .  ,  i... 

"(H)  section  509(a)(3)  (relating  to  organia^UoAS  supportiAg  certain  types  of  public 
chanties),  except  that  for  purposes  of  this  subsecTOn,  5Cct?on  509(a)(3)  shall  be  applied- 
without  regard  to  the  last  sentence  of  section  509(a). 
^      "(3)  ELiECTIONS.-Any  organization  described  in  paragraph  (2)  may"el?ct,  in  such  mann#r 
^  and  at  such  time  as  the  Secretary  or  his  delegate  may  prescribe, TcTTiave  the  provisions  of  this 
subsection  apply  to  such  organization.  '  ^ 

"(4)  YEARS  FOR  WHICH  ELECTION  IS  EFFECTIVE.-An  election  by  an  organization 
under  paragraph  (3)  shall  be  effective  for  all  taxable  years  of  such  organizaUon  which-  v 
,  *   "(A)  end  after  the  date  the  election  IS  made,  and  ^ 

"(B)  begin  before  the  earlier  of  (i)  the  date  the  election  is  revoked  (under  regulations 
prcKribcd  by  the  Secretary  or  his  delegate)  or  (ti)  the  date  such  organization  ceases  to  be 
described  in  paragraph  (2).    ^  ' 

"(5)  INFLUENCING  J-EGISLATION.-For  purposes  of  this  subsection  the  term  influenc- 
ing legislation^*'  with  regard  to  an  organization,  means- 

"(A)  any  'attempt  (other  than  an  attempt  described  in  subparagraph  (B)  or  (C))  to 
influence  any  legislation  (including  an  attempt  to  affect  the  opinion  of  the  general  public  or 
any  segment  thereof), 

"(B)  any  attempt  to  influence  le^slation,  on  a  matter  which  directly  affects  any  purpose 
for  whic^li  such  organization  is  organized  and  operated,  through  communication  with  any 
member  or  employee  of  a  legislative  body,  or  with  any  other  government  official  or 
employee  who  may  participate  in  the  fornrulaUpn  of  the  legislation,' and 

"(C)  any  attempt  to  influence  legislation,  of]  a  matter  which  ^rectly  affects  any  purpose 
for  whith  such  organization  is  organized  and  oper^ated  through  direct  communlcation^of 
information  between  such  organization  and  one  or  more  of  its  members,  other  than  through 
making  available  the  results  of  nonpartisan.analysis,  study,  or  research;  the  term  •influencing* 
legislation',  with  regarci'tp  an  organization,  dofes  not  include  the  providing  of  technical 
^       '      ,    advice  or  isistance  to  a  governmental  body  or  to  a  committee  or  other  subdivision  thereof 
m  response  to  a  written  request  by  such  body/or  subdivision,  as  the  case^may  be,  nor  docs  it 
include  an  appearance  before,  or  communication  ta,  any  legislative  body  with  respect  to  a 
possible  decision  of  such,  body  which  might  affect  |he  existence  of  the  organization,  its 
powers  and  duties,  tts  tax-exempt  status,  or  the  deduction  of  contributions  to  such 
organization;  the  term  'legislation*  includes  action  v^ith  respect" to  acts,  bills,  resolutions,  or 
similar  items>y  the  Congress,  any  State  legislature,  any  local  council,  of~similar  governing 
body,  by  any  similar  governing  body  outside  the  United  Sutes,  or  by  the  public  in  a 
referendum,  initiative,  constitutional  amendment,' or  similar  procedure;  the  term  Action  is 
'  limited  to  the  introduction,  amendment,'  enactment,  defeat,  or  repeal  of  acts,  bills, 
resolutions,  or  similar  items." 
(b)  Section  501(c)(3)  of  such  Code  \\  amended*by  striking  out  "no  substantial  part  of  the 
activities  of  which  Is  carrying  on  propaganda,  oi;  otherwise  attempting  to  influence  legislation,"  and 
Inserting  in  Au  thereof  'kio  substantial  part  of  the  activities  of  which  is  carrying  on  propagari'da  or 
9therwise  attempting  to  influence  iegislatlon  (except  as  otherwise  provided  in  subsection  (f)),". 

SEC.  2.  DISALLOWANCE  OF  DEDUCTION  FpR  CONTRIBUTIONS  ^ 
TO  INFLUENCE  LEGISLATION. 

-   (a)  Section-  170(f)  of  such  Code  (relating  to  disaHowance  of  charitable  contribution  deductions 
in  certain  cases)  is  amended  by  adding  at  the  end  thereof  the  following  new  paragraph: 

•'(7)  CONTRIBUTIONS  TO  INRLUENCE  LEGSLATION.-No  deduction  shall  be  allowed 
urtder  this  section  for  a  contribution  for  the  use  of  and  Organization  described  in  subse.<;tlon  (c) 
^    if  the  contribution  Is  made  for  the  purpose  of  influencing  legislation  (%  defined  in  section 

£P^c^oi(f)(5))."  :  .  ■ 
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CONFORMING  AM  .NDMfNTS. 

^a)(l)  The  foUowing  sections  of  such  Code  are  amended  toy  striking  out  "no^substantial  part  of 
the  activities  of  which  is<arrying  on  propaganda,  or  otherwise  attempting,  to  influence  legislation," 
whereevcr  It  appears  therein  and  inserting  in  lieu  theii^of  "no  sulwtantial  part  of  the  activities  of 
which  is  carrying  on  propaganda  or  otherwise  attempting  to  influence  legislation  (within  the 
.  mcaningof  section  501(c)(3)),*';  4 

'   '         >  ■ 

.*  (A)  Section  170(c)(2)(D)  (relating  to  the  definition  of  charitable  contributions); 

(B)  Section  2055(a)(2}  relating  to  transfers  for  public,  charitable,  and  religious^uses); 

(C)  Section  .21 06(a)(2)(A)(ii)  .(relating  to.  transfers  for  public,  charitable,  and  religious 
uses);  '  •  •  .  ^ 

(D)  Section  2522(a)(2r(relating  to  charitable  and  similar  gifts  of  citizens  or  residents),  and 
'(E)  Sc$tlon  2522(b)(2)  (relating  to  charitable  and  similar  gifts  of  nonresidents).,  * 

^  (2)  Sections  2055(a)(3)  and  2106(a)j3)  of  such  Code  (relating  to  transfers  for  public, 
charitable,  and  religjous  uses)  are  ,w<:h  amended  by  striking  out  '*no  substantial  part  of  the 
activities  of  such  trustee  or,trustees,  or  of  such  fraternal  society,  order,  or  association,  is  carrying 
on  i^ropaganda,  or  other>frise  attempting,  to  influence  legislation,"  wherever  it  appears  therein  and 
Inserting  In  lieu  thereof  "no  substantial  parf^of  the  actlvftiesoTsuch  trtjstee  or  trustees,  or  of  such 
fraternal  society,  order,  or  ^ociatlon,  is  carrying  on  propaganda  or  otherwise  attempting  to 
Ulfluence  legislation  (within  the  meaning  of  sectioa  501(p)(3)),",  *  ^ 

(b)  Sectfons  20$5(e)  and*  2522(c)  of  such  *^Code  (relating  to  disalfowancc  of  chariuble 
contributions  In  certain  cases)  are  each,  amended  by  adding  at  the  end  thereof  the  following  new 
paragravH:  ^  >  -  o 

"(3)  CONTRIBl/riONS  TO  INFLMENCE  LEGISLATION -No  deduction  shall  be  aUiiwcd 
under  this  section  ios  a'contribution  for  the  use  of  an  organization <described  in  section  1^0  If 
the  contribution  is  made  for  the  purpose  of  influencing  legislation  (as  defined  in  section 
»   501(0(5));'  "  '     ^         •   .  ,  i 


I 


SEC.  4.  EFFECTIVE  DATE. 


■/ 


The  amendments  made  by  this  Act  shall  be  applicable  to  taxable  years  B^gtrming  after  the  date 
of  the  enactrhent  thereof  and  to* estates  of  decedents  dying  after  the  date  of  the  enactment  thereof. 


Wd  CONGRESS 
1st  Session 


H.  R.  5095 


•  IN  THE  HOUSE  OF  REPRESENTATIVES 
March  1,1973 


Mr.  ULLMAN  (for  himself,  Mr.  SCKNEEBELI,  Mr.  CORMAN,  and  Mr.  GREEN^J^iF^nn^ylvan^a) 
iny-oduced  the  foflowing  l^ilt;  which  was  referred  to  the  Comn\ittee  on  Ways  and  Means/ 


A  BILL 


TO  amend  the  Internal  Revenue  Code  of  1954^thJ"espect  t^^ldbbying  by  certain  type^o(  exempt 
'     •    organizations.    •  ,         ;  '  / 


\ 


^  Bt%  tnacted  by  the  Senate  md  House  of  Representatives  of  the  United  States  of^  America  in 
;  Congress  assembled.  "      1       .  ' ;  -  »  \  ^  -/      .  / 

^  SECTION  I.LOS^  OF  EX^TST/^TUS.  • 

(a)  Section  5P1  of  the  IntemaJ  Revenue  Code  Of  1954  (relating  to  exemption  from  fnconde 
tax)  Is  amended  toy  .redesignating  $ubse<^tl^n  (f)  as  subsection  (g)  and  inserting  after  subsection  (e) 
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,    /  .  ' 

"(f)  EXPENDITURES  BY  PUBLIC  CHARITIES  TO  INFLUENCE  LEGISLATION 

"H)  GENERAL  RULE.  In  the  case  ot  an  organization  described  in  paragraph  (2)  that  has 
elected  under  paragraph  (3)  to  have.jlhis  subsection  apply,  exemption  from  taxation  under 
'     section  501(a)  shall  not  be  denied  because  of  substantial  part  of  the  activities  of  such 
organization  consists  of  carrying  orn  propaganda  or  otherwise  attempting  to  influence 
legislation,  unless- 

"(A)(i)  with  respect  to  the  total  ot  the  amounts  (including  administrative  expenses)  paid 
by  such  organization  (other  than  amounts  chargeable  to  capital  account)  to  accomplish  one 
\     •      or  more  purposes  described  in  section  170(c)(2)(B)  ^refalmg  to  rehgious,  chariTable, 
educational,  etc.,  purposes),  ^ 

"(h)  amounts  paid  or  incurred  by  such  organisation  during  each  taxable  year  to 
influence  legislation  on  a  matter  which  jdirectly"  affects  any  purpose  for  which  such  , 
organization  is  organized  and  operated,  through  communication  with  any  member  or 
employee  of  a  legislative  body  or  with  any  other  governmept  official  or  employee 
who  may  participate  in  the  formulation  of  the  legislation  normally  exceeds,  or 
,  *(iii)  the  lesser  of  $500,000  or  the  sum.of  15  percent  of  the  first  $200,000  of  the 

amounts  described  Jh  clause  (i),  i. 
10  percent  of  the  next  $200,000  of  the  amounts  described  m  clause  <i),  5  percent  of  the  next 
$200,000  of  the  amounts  described  in  clause  (i),  and  1  percent  of  the  excess  over  $600,000  of 
the  amounts  described  in  clause  (i),  or  ^ 

"(B)  a  significant  portion  of  the  activities  of  such  organization  (other  than  activities  the 
expenditures  for  which  are  described  in  subparagraph  (A)  (li))  consists  of  carrying  on 
propaganda  or  otherwise  attempting  to  influence  legislation, 

"(2)  ORGANIZATIONS  TO  WHICH  THIS  PROVISION  APPLIES.-An  election  under 
paragraph  (3)  to  have  this  subsection  apply  may  be  made  by  any  organization  described  in- 
"(A)  section  170(b)(l)(A)(ii)  (relating  to  educational  institutions), 
'♦(B)  section  1  70(b}{  1  ){A)(iii)  (relating  to  hospitals  and  medical  research  organizations), 
"  "(C)  section  1  70(b)(l )(A)(iv)  (relating  to  organlZdt^ons  supporting  government  schools),^ 
*'(D)  section  1 70(b)(  1  )(A)(v)  (relating  to  governmental  units),  or 
♦•(E)  (i)  section   t70(b)(U(A)(vi)   (relatingMo  organizations  publicly  supported  by 
charitable  contributions),  Action  509(^)(2)  (rela^mg  to  organizations  publicly  supported  by  ' 
admissions,  sales,  ^tc),  or  section  509(a)(3)  (relating  to  organizations  supporting  certain 
types  of  public  chanties);,  (except  that  for  purposes  of  this  subsection,  section  509(a)(3) 
sh^l  be  applied  wi  thout  regard  to  the  last  sentence  of  section  509(a)) , 

♦'(ii)  which  IS  neither  described  m  section  170(b)(1)(A)  (relating  to  cTilirches  and 
conventions  or  associations  of  churches)  nor  is  an  integrated  auxiliary  of  a  church 
'•(3)  ELECTIONS. -Any  organization  described  in  paragraph  (2)  may  elect,  in  such  manner 
and  at  such  time  as  the  Secretary  or  his  delegate  may  prescribe,  to  have  the  provisions  of  this, 
subsection  apply  to  such  organization. 

"(4)  YEARS  FOR  WHfCH  ELECTION  IS  EFFECTI VE.-An  election  by  an  organization 
under  paragraph  (3)  shall  be  effective  for  all  taxable  years  of  such  organization  whicm- 
"(Aj  end  after  the  dale  the-election  is  made,  and  -  '  V 

•♦(B)  begin  before  the  earlier  of  (i)  the  date  the  election  is  revoked  by  such  organization 
^  (under  regulations  prescribed  by  the  Secretary  or  jiis  delegate)  or  (ii)  the  date  such 
*  organ izatiotf^eases  to  be  described  in  paragraph  (2). 
♦♦'(5)  INFLUENCING  LEGISLATION. -For  purposes  of  this subsection- 

•♦(A)  the  term  •influencing  legislation',  with  regard  to  an  organization,  does  not 
include-  '  •  ^        •  u 

■^i)  'making  available  the  results  of  nonpartisan  analysis,  study,  or  research, 
<  "(ii)  providing  oti^chnical  advice  or  assistance  to  a  governmental  body  or  to  a 

committee  or  other  subdivision  thereof  in  response  to  a  written  request  by  such  body  or 
subdivision,  as  the  cas6  may  be,  and 

♦'(ill)  appearances  before,  or  communications  to,  any  legislative  body  with  respect  to 
a  possible  decision  of  such  body  which  might  affect  the  existence  of  the  organization,  its 
*  powers  and  duMes,  its  tax-exempt  status,  or  the  deduction  of  cOntrib,utions  to  such 

^        )    <     organization;  , 

"^♦•(B)  the  term  'legislation'  includes  action  with  respect  to  4cts,  bills/resolutions,  or 
'  similar  items  by  the  Congress,  any  State  legislature,,  any  local  councillor  similar  governing 

-  body,  by  any  similarNgoverning  body  outside  the  United  States,  or  by  the  publi(^  In  a 
*  !         \      referendum  Initiative,  ponstitutional  amendmerit,  or  similar  procedure; 

•*(C)  the  term  'action*  is  limited  to  the  introduction,  amendment,  enactment,  defeat,  or 
^        repeal  of  acts,  bills^  resolutions,  or  similar  item*;  and 
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^^^(D)  expenditures' for  entertatnment  shall  not  be  treated  as /amounts  descibed  In 
^^^^Mgraph  (IflA)  but,  \o  the  extent  such  entertainment  was  an  activity  engaged iiT  for  the 
^^■^fp<«e  <^  propaganda  or  otherwise  attempting  to  Influence  legislation  (or  was  ei^^aged  in  m 
c&nncction  wUh  an'acti.viiy  described  in  subparagraph  (A)),  such  entertainment  shall  be 
regarded  as  an  activity  to  which. paragraph  (1)(B)  applies.  ^  ^ 

"(6)  AFFILIATED  0$GANIZAT10NS.-lf  for  a^'taxable  year  two  or  more  organizations 
are  effectivejy  conttojled  (directly  or  mdirectly)  by  the  same  person-or  person^  and  an  election 
uRder  paragraph  (3)  isieffective  for  at.  least  one  such  organiz-ation  for  such  year,  then  such 
organizations  shall  be  treated  as  constituting  one  organization  in  applying  paragraph  (l)(A) 
.  (relatlng  to  expenditures  limits)  and  if  the  expenditure  limits  of  that  paragraph  are  exceeded, 
such  organizations  shall  be  treated  as  constituting  one  organization  for  purposes  of  applying 
-  subsections j a)  and  (c)(3),  and  this' subsection."  ' 

(b)  Section  501(c)(3)  of  such  Code  is  amended  by  striking  dtut  "no  substantial  part  of  the 
activities  of  which  is  carrying  on  propaganda,  or  otherwise  attempti(ig  to  influence  legislation,"  and 
inserting  in  lieu  thereof  "no  substantial  part  of  the  activities  of  which  is  carrying  on  propaganda  or 
othferwise  attempting  tplrrfluence  legislation  (except  as  otherwise  provided  in  subsection  .(f)),". 

rv  '  ~      *  ^  • 

SEC2?T)ISALLOWANCE0F  DEDUCTION  FOR  CONTRIBUTIONS 
TOjNFLUENCE  LEGISLATION. 

Section  170(f)  of  such  Code  (relating  to  disallowance  of  charitable  contribution  deductions  in 
certain  cases)  is  amended  by  adding  at  the  end  thereof  the  following  new  paragraph: 

•'(7)  CONTRIBUTIONS  TO  INFLUENCE  LEGISLATlON,-No  deduction  shall  be  allowed 
under  this  section  for  an  expenditure  on  behalf  of 'an  organization  described  In  subsection  (c)  if  the 
contribution  is  made  for  the  purpose  of  influencing  legislation." 

sec' 3.  TERMINATION  OF  CHARITABLE  DONEE  STATUS. 

(a)  Part  I  of  subchapter  F  of  chapter  1  of  such  Code  (relating  to  general  ru|es  as  to  exempt 
organizations)  is  amended  by  adding  at  the  end  thereof  the  following  new  section: 

"SEC.  504.  TERMINATION  OF  EXE1V1PT  STATUS.  ^ 

"(a)  GENERAL  RULE. -There  is  hereby  imposed  on  each  organization  which  ceases  to  be 
described  in  section  501(c)(3),  a  tax  equat  to  the  lesser  of-  [ 

*  "(1)  30  percent  of  the  value  of  the  net  assets  of  such  organization,  or        ]         .^^  - 

"(2)  the  amount  which  the  organization  substantiates  by  adequate  records  or  other 
corroborating  evidence  as  the  aggregate  tax  benefit  resulting  from  the  exempt  status  of  such 
organization.  f 

"(b)  AGGREGATE  TAX  BENEFIT, -For  purposes  of  subsection  (a),  the  aggregate  tax  benefit 
resulting  from  the  exeiiipt  status  of  an  organ izatig^  is  the  sum  of- 

^     "(1)  the  aggregate  increase  m  tax  under*  chapters  1,  11,  and  12  (or  the  corresponding 
^p>rovjSlons  of  prior  law)  which  woXild  have  been  imposed  with  respect  to  all  contributors  to  the 
ap*'organlzatlon  If  deductions  for  all  contributions  made  by  such  contributors  to  the  organization 
^    after  May  10,  1914,  had  been  disallowed,  ^  '  ' 

"(2)  the  aggregate  increases  in  tax  under  chapter  1  (or  the  corresponding  provisions  of  prior 
law)  which  would  have  been  imposed  with*  respect  to  the  income  of  the  organization  for  taxable 
•  years  beginning  after  December  31,  1913,  If  (A)  it  had  not  been  exempt  from  tax  under  section 
501(a)  (or  the  corresponding  provisiwis  of  prior  law),  and  (B)  in  the  c^ise  of  a  trust,  deductions  ' 
under  section  642(c>  (or  the  corresponding  provisions  of  prior  law)  had  been  limited  to  20 
percent  of  the  ta>(able  income  of  the  trusl(computed  without  the  benefit  of  section  642(c)  but 
with  the  benefit  of  section  170(b)(lUA)),  and  ^ 

"(3)  interest  on  the  increasesj^lax  determined  under,  paragraphs  ( 1)  and  (2)  from  the  first 
dafe  on  which  each  Such  increase  would  have, been  due  and  payable  to  the  date  on  which  the 
qrganlzation  ceases  to  be  described  in  section  501(c)(3). 
Parapph  (2)  shall  not  apply  to  an  organization  that  is  exempt  under  section  501(a)  and  is 
described  In  scction"501(c)  (other^an  paragraph  (3)  thereof). 
"(c)  SPECIAL  RULES.- 

"(1)  Tor  purposes  of  this  section,  the  determination  as  to  whether  and  to  what  extent  there 
Would  have  been  any  increase  In  <ax  shall  be  made  rn  accordance  with  regulation sjjrescribed  by 
.    the  Secretary  orh is  del elgate. '  ^    •  ^ 


2936  ^  '     •  ■ 

'"(2)  For  purposes  of  subsection  (a),  the  value  of  the 'net  assets  shall  be  determined  at 
whichever  time  such  value  is  higher.  {^).  the  first  day  on  which  action  is  taken  by  the 
organization  which  culminates  in  its  ceasing  to  be  described  m  section  501(c)(3),  or  (B)  the 
date  on  which  It  ceases  to  be  described  in  section  501(c)(3). 

"(3)  The  Secretary  or  his  delegate  may  abate  the  unpaid  portion  of  the  assessment  of  any  ^ 
tax  imposed  by  subsection  (a),  or  any  liability  thereof,  if- 

"(A)  the  organization  distributes  all  of  its  net  assets  to  one  or  more  organizations 
described  in  section  170(b)(1)(A)  (other  than  clauses  (vii)  and  (viii))  each  of  which  has  been 
in  existence  and  so  described  for  a  continuous  period  of  at  least  60  calendar  monthsaaryl 
none  of  which  is  effectively  controlled  (directly  or  indirectly)  by  the  same  person  or  persons 
that  control  the  distributing  organizatipn,  or  ^' 

"(B)  following  the  notification  preiribea  m  scc^tion  6104(c)  to  the  appropriate  State 
officer,  such  State  officer  within  one 'ytear  notifies  the  Secretary  or  his  delegate,  in  such 
manner  as  the  Secretary  or  his  delegate  ^may  by  regulations  prescribe,  that  corrective  action 
has  been  initiated  pursuant  to  State  la\Af  'to  insure  that  the  assets  of  the  organization  are 
preserved  for  such  (charitable  or  other  purposes  specified  in  section  501(c)(3)  as^may  be 
ordered  or  approved  by  a  court  of  competent  jurisdiction,  and  upon  completion  of  the 
corrective  action,  the.  Sec  re  tky  or  his  delegate  receives  certification  from  the  appropriate 
State  officer  4h at  such  action  has  resulted  in'such  preservation  of  assets. 
"(4)  For  purposes  of  t»)is  subsection,  in  the  case  of  a  transfer  of  assets  of  any  organization 
to  another  organization  pursuant  to  any  liquidation,  merger,  redemption,  recapitalization,  or 
•  other  adiustmcnt,  organization,  or  reo/ganization,  the  transferee  Organization  shall  not  be 
treated  as  a  newly  created  organisation.. 

"(5)  For  purposes  of  determining  liability  for  the  tax  imposed  by  subsection  (a)  in  the  case 
of  assets  transferred  by  the  organization,  such  tax  shall  be  deemed  to  have  been  imposed  on  the 
first  day  on  which  action  is  takefiby  the^  organization  which  culminates  in  its  ceasing  to^be 
described  in  section  501(c)(3).  ^\ 
\\  "(6)  No  tax  shall  be  imposed  on  arrorganizatipn  by  subsection  (a)  on  account  of  the  same 
actions  taken  by  such  organrzation  which  give  rise  to  a  tax  imposed  on  such  organization  by 
section  507,  except  to  the  extent  that  the  tax  determined  by  subsection  (a)  exceeds  the  tax 
Imposed  by  section  507."  *  'r  n  • 

(b)  The  table  of  sections  for  such  part  is  amended  by  adding  at  the  end  thereof,  the  following 
new  item: 

"Sec,  504.  Termination  of  exempt  sfatus." 

SEC.  4.  ELECTIONEERING  BY  CIVIC  LEAGUES,  ETC. 
u  A  '  • 

Section  501(c)(4)  of  such  Code  (relating  to  exempt  status  of  civic  leagues  and  certain  kinds  of 
local  associations  of  employees)  is  amendejfJ  b^  striking  out  "recreation  purposes."  and  inserting  in 
lieu"  thereof  "recreation  purposes,  but  onl^  if  such  civic  league  or  organization,  or  local  association 
of  employees  does  not  participate  in,  or/intervene  in  (including  the  publishing  or  distributing  of 
statements),  any  political  campaign  on  be^lf  of  any  candidate  f'or  public  office."  r 

SEC.  5.  CONFORM  ING  AM  ENDMENT^. 

(a)(1)  The  following  sections  of  sych  Code  are  amended  by  striking  out  '^no  substantial  part  of 
the   activities  of  which*  is  carrymg  on  propaganda,  or  otherwise  attempting,  to  influence 
legislation,"  whenever  it  appears  therein  and  inserting  in  lieu  thereof  "no  substantial  part  of  the 
activities  oi  which  is  carrying  on  propaganda  or  otherwise  attempting  to  influence  legislation 
(withia  the  meaning  of  section  501(c)(3)),":  ' 
(A)  Section  1  70(c)(2)(D)  (relating  to  the  definition  of  charitable  contributions); 
IBJ  Section  2055(a)(2)  (relating  to  transfers  for  public,  charitable,  and  religious  uses); 
(C)  Section  2106(a)(2)(A)(ii)  (relating  to  transfers  for  public,  charitable,  and  Religious 

"^(D)  Section  2522(a)(2)  (relating  to  charitable  and  similar  gifti  of  citizens  or  residents);  a)f{j 

(E)  Section  2S22(b)(2)  (rclatir^g  to  charitable  and  similar  gifts  of  nonresidents). 
(2)  Sections  2055(a)(3)  and  2ip6(a)(3)  of  such  Code  (relating  to  transfers  for'  pubMc, 
charitable,  and  religious  uses)  ar6  ca^ch  amended  by  striking  out  ''no  substantial  part  of.  the 
activities  of  such  trustee  or  trystces/^f  such^fraternal  society,  order,  or  association,  is  carrying 
on  propaganda,  or  otherwise  attempting  taOnflucnce  legislation,"  wherever  it  appears  therein  and 
^    icrting  in  lieu  thereof  "no  substantial  pvf;>t  the  activities  of  such  trustee  and  trustees,  or  of  such 
iternal  society,  order,  or^^siKl^J^h  carrying  on  propaganda  jor  otherwise  attempting  to 
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Influence  1c»slation  (within  the  meaning  of  section  501(c)(3)),". 

{b)  Sections  2055(e)  and  2522(c)  of  such  Code  (relating  to  disallowance  of  chariuble 
coiTtrlbutions  in  certain  cases)  are  each  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph: 

"(3)  CONTRIBUTIONS  TO  INFLUENCE  1,EG1SLATION.-No  deduction  shall  be  allowed 
under  this  scctlon^for  an  expenditure  on  behalf  of  an  organization  describe.d  in  section  170  if 
the  contribution  isrhade  for  the  purpose  of  influencing  legislation." 

{c)  Section  6104|c)(l)(B)  of  such  Code  (relating  to  notification  to  Sute  officials)  is  amended 
by  striking  <2ut  "section  507"  and  Inserting  in  lieu  therepf  ''section  504  or  507". . 

(d)  Section  6214(c)  of  such  Code  (relating  to  cjetermlnatiOns  by  the  Tax  Court)  Is  amcnded- 
(>)       Striking  outJn  the  heading  thereof  ^'Section  507"  and  inserting  in  lieu  thereof 

-  "Section  504  or  507"  and  ...  .  . 

(2)  by  striking  out.in  the  text  thereof%"scction  507"  and  inserting  in  lieu  thereof  "section 
504or.507".  ♦  '  •  *        ,  \  ^ 

(e)  Section  6501(c)  of  such  Code  (relating  to  limiutions  on  assessment  and  collection)  is 
amended  by  adding  at  the  end  thereof  the  following  new  paragraph: 

"(8),TER^1INATI0N  OF  EXEMPT  STATUS.-ln  the  case  of  a  tax  on  ceasing  to  be 
described  in  section  501(c)(3),  such  tax  may  be-assesscd,  or  a  proceeding  in  court^for  the 
'    collectjon  of  such  tax*may-be  begun  without  assessment,  at  any  time." 

(f)  Section  6503(h}  of  such  Code  (refating  to  suspension  of  limiutions  period  pending 
correction)  is  amended  by  striking  out  "section  507""aRd  "section  507(g)(2)"  and  inserting  in  li.eu 

..g^^^reof  "section  504  or  507"  and  "section  504(c)(3)  or  507(g)(2)",  respectively. 

■  SEC.  6.  EFFECTIVE  DATE.' 

/      (a)  Except  as  otherwise  provided  In  subsection  (b),  the  amendments  made  by  this  Act  shall  be^ 
applicable  to  taxable  years  beginning  after  December  31, 1973,  and  before  January  1, 1979,  and  to 
esutcsofdeo^dents  dying  after  December  31,  1973,  and  befor^  January  1, 197.9- 

(b)  The  amendments  made  by  section  3  of  tiiis  Act^hall  apply  to  any  organization  tiiat- 

(1)  at  anytime  after  tiie  date  of  enactment  of  tills  Act  and  before  January  1,  1979,  is 
exempt  from  taxation  under  section  501(a)  as  an  organization  described  in  section  501(c)(3), 
and 

(2)  at  any  time  thereafter,  and  before  January  1,  1979,  ceases  to  be  exempt  from  taxation 
under  section  501(a)  as 'an  organization  described  in  section  501  (o)(3). 


.^3d  CONGRESS  .  y 

Ist  Session  ^ 


H.R.  12637 


IN  TH5  HOUSE  OF  REPRESENTATIVES 


December  19,  1973  ,» 


^    Mr.  CONABLE  (for  himself,  Mr.  ULLMAN,  Mr.  SCHNEEBELI,  Mr.  CORMAN,  Mr.  GIBBONS, 
and  Mr,  PETTIS)  introduced  tiie  following  bill;  which  was  referred  to  the  Committee  on  • 
Ways  and  Means 


.^O  aiiiend  tiip'  Internal  Revenue  Code  of  1954  'wltii  respect  to  loBbying  by  certain  types  of 
^  exempt  organizations.  *  ■  (Sf 

Xfl«5.  it  enacted  by  the  Senate  and  House  pf  Representatives  of  the  Unitkd  States  of  America 
"^^^  In  (^q/igress  assembledy  . 
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SECTJON  1.  toss  OF  EXEMPT  STATUS. 

Ja)  Section  501  of  the  Internal  Revenue  Code  of  1954  (relating  to  exemption  from  mcome 
tax)  is  amended  by  redesignating  subsection  (f)  as 'subsection  (g)  and  mserting  after  subsection 
(c)  the  following  new  Slibsection: 

"(f)  EXPENDITURES  BY  PUBLIC  CHARITIES  TO  INFLUENCE  LEGISLATION - 

"(1)  GENERAL  RULE. -In  the  case  of  an  organization  described  in  paragraph  (2)  that 
has  elected  under  paragraph  (3)  to  have  this  subsection  apply,  exemption  from  taxation 
under  section  501(a)  shall  not  be  denied  because  of  substantial  part  of  the  activities  of  such 
organization  consists  of  carrying  on  piropaganda  or  otherwise  attempting  \o  influence 
legislaUon,  unless-  •  > 

"(A)(i)  with  respect  to  the  total  of  the  amounts  (including  administrative  expenses) 
paid  by  such  organization  (other  than  am^)unts  chargeable  to  capital  account)  to  accom- 
plish one  or  more  purposes  described  in  section  170(c)(2)(B)  (relating  to  religious,  charitable, 
educational,  etc.,  purposes). 

"(ii)  amounts  paid  or  incurred  by  such  organization  during  each  taxable  year  to 
influence  legislation  on  a  matter  which  directly  affects  any  purpose  for  which  such 
organization  is  organized  »and  operated,  through  communication  with  any  member  or 
employee  of  a  legislative  body  or,  with  any  other  government  official  or  employee  who 
may  participate  in  the  formulation  of  the  legislation,  normally  exceed 

"(iii)  the  lesser  of  $500,000  or  the  sum  of  15  percent  of  the  first  $200,000  of  the 
amounts  described  in  clause  (i),  10  percent  of  the  next  $200,000  of  the  amounts 
described  in  clause  (i),  5  percent  of  the  next  $200,000  of  the  amounts  described  .in 
clause  (i),  and  1  percent  oif  the  excess  over  $600,000  of  the  amounts  described  in  clause  . 
•    (i),or        *  , 

"(B)  a  significant  portion  of  the  activities  of  sudi  organization  (other  than  activities 
the  expenditures  for  which  are  described  in  subparagraph  (A)(ii))  consists  of  carrying pn 
propaganda  or  otherwise  attempting  to  influence  legislation. 

"(2)  ORGANIZATIONS  TO  WHICH  THIS  PROVISION  APPLIES.-An  election  under 
paragraph  (3)  to  have  this  subsection  apply  may  be  made  bylany  organization  described  in- 
"(A)  section  1  70(b)(l)(A)(ii)  (relating  to  educational  institutions), 
"(B)  section  1 70(b)(  1)(A)(iii)  (rej^ting  to  hospitals  and  medical  research  organiza-. 
tions),  '  .  ^ 

"\C)  Section  170(b)(1)(A)(jv)  (relating  to  organizations  supfporting  government 
schools), 

"(D)  section  1  70(b)(  1)(A)(v)  (relating  to  governmental  units),  or 
"(E)(i)  section   170(b)(1  j(A)(vi)  (relating  to  organizations  publicly  supported  by 
charitable  contributions),  section  509(a)(2)  (relating  to  organizations  putfllcly  supported 
by  admissions,  sales,  etc.),  gr  section  509(a)(3)  (relating  to  organfzations  supporting  • 
certain  types  of  public  charities)  (except  that  for  purposes  of4his  subsection,  section 
509(a)(3)  shall  be  applied  without  regard  to  the  last  sentence  of  section  509(a)),, 

"(ii)  which  is  neither  described  in  section  170(b)(1)(A)(i)  (relating  to  churches  and 
conventions  or  associations  of  churches)  nor  is  an  integrated  auxiliary  of  a  church. 
"(3)  ELECTIONS. -Any  organization  described  in  paragraph  ,(2)  may  elect,  in  such 
manner  and  at  such  time  as  the  Secretary  or  his  delegate  may  ..prescribe,  to^have  the 
«  provisions  of  this  subsection  apply  to  such  organization. 

"(4)  YEARS  FOR  WHICH  ELECTION  IS  EFFECTIVE.-An  election  by  an  organization 
under  paragraph  (3)  shall  be  effective  for  all  taxable  years  of  such  organization  which - 
"(A)  end  after  the  date  the  election  is  made,  and 

"(B)  begin  before  the  earlier  of  (i)  the  date  the  election  is  revoked  by  such  organi2a- 
*  tion  (under  regulations  prescribed  by  the  Secretary  or  his  delegate)  or  (ii)  the  date  such 

or^nization  ceases  to  be  described  in  paragraph  (2). 
•     *        "(5)  INFLUENCING  LEGISLATION.-For  purposes  of  this  subsection- 

the  term  'influencing  legislation',  with  regard  to  arr,  organization,  does  not 
X  *    include—  '  '  i 

"(i)  making  available  the  results  of  nonpartisan  analysis,  study,  or  research, 
"Jfii)  providing  of  technical  abvice  or  assistance  to  a  governmental  body  or  to  a 
committee  or  other  subdivision  thereof  in  response  to  a  written  request  by  such  body 
^      or  subdivision,, as  the  case  maybe, 

"(iii)  appearances  before,  or  communications  to,  any  legislative  body  with  respect 
«  »    to*a  possible  decisron  of  such  body  which  might  affect  the  existence  of  the  organiza- 

^  tion,  its  powers  and  duties,  its  tax-exempt  status,  the  deduction  of  contributions  to 

Y^j^j/^'  organization,  or  such  attributes  of  members  of  the  organization;  and  ^ 
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"(iv)  communication  of  information  between  the  organization  and  its  bona  jye 
members  with  respect  to  legislation  or  proposed  legislatioTi  of  direct  interest  to  the 
'  organization  and  such  members; 
"(B)  twT^crm  'legislation'  includes -action  with  -respect  to  Acts,  bills,  resolutions,  or 
'  similar  itc\is  ^  the  Congress,  and  State  legislature,  any  local  council,  or  similar  governing 
I  body,  by  \nyl  similar  governing  body  outside  the  United  States,  or  by  the  public  in  a 
referendum!  initiative,  constitutional  amendment,  or  similar  procedure; 

"(C)  thJ  term ''action*  is  limited  to^the  introcluction,  amendmer^t,  enactment,  defeat, 
or  repeal  of  acts,, bills,  resolutions,  or  sihillar  items;  and 

"(P)  expenditures  for  entertainment  shall  not  be  treated  as  amounts  described  in 
paragrapti  (l)(A)  but,  to  the  extent  such  entertainment  was  an  activity  engaged  in  for  the 
'  purpose  of  propaganda  or  otherwise  attempting  to  influence  legi^ation  (or  was  engaged  m 
•connection  with  an  activity  described  in  subparagraph  (A)),  such* entertainment  shall  be 
regarded  as  an  activity  to  which  paragraph  (1)(B)  applies. 

^'(6)  AFFILIATED  ORGANIZATIONS.-lf  for  a  taxable  year  two  or  more  organizations 
'  are  effectively  controlled  (directly  or  indirectly)  by  the  same  person  or  persons  and  an 
election  under  paragraph  (3)  is  effective  for  at  least  one  such  organization  t9r  such  year, 
then  such  organizations  shall  be  treated  as  constituting  one  organizatioti  in  applying 
paragraph  (1)(A)  (relating  to  expenditures  rimlts)^^d  if  the  expenditure 'limits  of  that 
paragraph  are  exceeded,  such  organizations  shall  be  tr^ted  as  constituting  one  organization 
for  purposes  of  applying  su|^ctions.(a)  and  (c)(3),  and,this  subsection/' 
jb)  Section  501(c)(3)  of  such  Code  is  amended  by  striking  out  "no  substantial  part  of  the 
activities  of  which  is  carrying  on  propaganda,  or  otherwise  attempting  to  influence  legislation," 
and  Inserting  in  lieu  thereof  "no  substantial  part  of  the -fictivities  of  which  is  carrying  on 
propaganda  or  otherwise  attempting  to  influence  legislation  (except  as  otherwise  provided  in 
subsection  (f)),". 

"sec,  2.  DISALLOWANCE  OF  DEDUCTION   FOR  CONTRIBUTIONS  TO  INFLUENCE 
LEGISLATION. 

Section  170(f)  of  suchCode  (relatmg  to  disallowance  of  charitable  contribution  deductions 
In  certain  cases)  is  amended  by  adding  at  the  end  thereof  Uie  following  new  paragraph: 

"(7)  CONTRIBUTttt*S  TO  INFLUENCE  LEGISLATION.-hJo  deduction  sh^U  be 
allowed  under  this  section  for, an  expenditure  on  behalf  of  ah  organization  described  in 
subsection  (c)1f  the  contribution  is  made  for  the  purpose  of  influencing  legislation  (defined 
Irfaccordahce  with  sectipn  501(f)(5)  (A),  (B),  and  (C)).»  ^ 

SEC.  3.  CONFORMING  AMENDMENTS. 

(a)  (1)  the  following  sections  of  such  Code  are  amended  by  striking  out  "no  substantiaLpart 
of  the  activities  of  which  is  carrying  on  propaganda,  or  otherwise  attempting,  to  influence 
legislation,"  whenever  it  appears^ therein  and  inserting  in  lieu  thereof  ""which  i^  not  disqualified 
foTtJW  exemption  under  section  501(c)(3)  by  reason  of  attempting  to  influence  legislation,": 

/     (A)  Section  170rc)(2j(D)  (refatmg  to  the  definition  of  charitable  contributions); 

B)  Section  2055(a)(2)  (relating  to  transfers  for  public,  charitable,  and  religious  uses); 

(C)  Section  2l06(a)(2)(A)(ii^  (relating  to  transfers  for  public,  charitable,  and  religious 

uses);  ^  .  .  -A  \  \ 

(D)  Section  2522(a)(2)  (relating  to  charitable  and  similar  gifts  of  citizens  or  residents), 

and  . .     .  . 

(E)  Section  2522(b)(2)  (relating  to  charitable  and  similar  gifts  of  nonresidents).* 

(2)  Sections  2055(a)(3)  and  2106(a)(2)  of  such  Code  (relating  to  transfers  for  public, 
charitable,  and  religious  uses)  are  each  aimended  by  striking  out  "no  substantial,  p^rt  of  the 
activities  of  such  trustee  6r  trustees,  or  of  such  fraternal  society,  order,  or  association,  is 
carrying  on  propaganda,  or  otherwise  attempting,  to  influence  legislation/  wherever  it  appears 
therein  and  inserting  ^t  the  end  of  each  such  Section  "anti  such  trust,  fraternal  society,  order,  or 
association  would  not  b^  disqualified  for  tax  exemption  under  section  501(c)(3)  by  reason  of 
attempting  to  influence  legislation,".  •r  ^ 

(b)  Seaions  2055(e)  and  2522(c)  of  such  Code  (relating  to  disallowance  of  charitable 
'contributions  in  certain  cases)  are  each  amended  by  adding  at  the  end  the/eof  the  following  new 

paragraph^^  CONTRIBUTIONS  TO  INFLUENCE  LeGISL/^TION.--No  deduction  shall  be 
allowed  under  this  section  for  an  expenditure  on-behalf  of  an  organization  described  in 
d    I  170  If  the  contribution  is  made  for  the  purpose  of  Influencing  tegislation  (defined  In 
^  "  ^We  with  sec^on  501  (f)t5)  JA),  (B),  arid  (C).". 
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SEC.  4.  EFFECTIVE  DATE. 

The  amendments  made  ^by  this  Act  shall  be  applicable  to  taxable^  years  beginning  after 
December  31,  1973,  and  to  estate^  of  decedents  dying  after  December  3f,  t^73. 

Appendix  B  ' 
^      >  Legislative  Activities  of  Private  Foundations 

Introduction 

A  private  foundation  by  definition  must  qualify'  as  an  organization  describe'd  in  section 
501(c)(3).  Thus  the  prior  discussion  concerning  what  constitutes  a  "substantial"  part  of  its 
income  is  relevant.  In  theory,  a  private  foundation  can  lose  its  section  501(c)(3)  status  just  as 
readily  as  any  other  organization  if  a  "substantial"  part  of  its  activities  were  the  influencing  of 
legislation.  In  practice,  there  have  been  only  isolated  instances  of  private  foundation  interest  in 
legislation.  This  relative  disinterest  didn't  equate  with  total  disinterest  and  Congress  made 
certain  by  restrictions  added  in  the  1969  Tax  Reform  Act  that  ^foundations  would  not  be 
tempted.  i 

The  1969  act  introduced  severi^l  new  sections  relevant  to  the  conduct  of  legislative  activities 
by  private  foundations  in  addition^  to  those  contained  in  section*501(c)(3).  Most  directly  in 
point  IS  ^ciion  4945  which  provi'des  a  ux  on  "taxable  expenilitures"  of  10  percent  of  the 
amount  expended' plus  a  tax  on  foundation  management  of  2.5  percent  if  the  expenditure  was 
voluntary,  conscious,  and  intentional.  Also  relevant  in  determining  th^  consequences  of 
legislative  expenditures  are  the  provisions  in  section  494^  for  the  imposition  of  a  4  percent  tax 
on  net  investment  income.  Presumably,  net .  investment  income  is  to  be  determined  after 
deduction  of  some  exp<snses  by  analogy  to  section  162(e).  Third,  section  4942  imposes  a  tax  on 
failure  to  distribute  income.  The  tax  (at  an  initial  level  of  15  percent)  is  imposed  on  the 
difference  between  the  "distributable  amoynt" jnd  the  "qualifying  distributions."  The  latter 
term  includes  both  charitable  grants  and  dUecPex^nditures  of  the  foundation  for  charitable' 
purposes.  Thus,  legisl^^ve  activities  could*  easBy  arise  as  an  amount  paid  to  accomplish  a 
purpose  described  in  sccrCon  170(c)(2)(B).  / 

The  interplay  of  the  sections  produces  sortie  rather  difficult  distinctions.  For  example,  a 
private  foundation  c^n  properly  seek  an  amendment  to  chapter  42  to  ease  the  strictures  on 
annual  distributions.  This  would  permit  It  to  adopt  more  flexible  plans  ihat  would  lead  to  a 
more  effftient  discharge  of  i^ts  charitable  purposes.  On  the  other  hand,  the  organization  could, 
not  lobby  for  additional  appropriations  for  medical  research  although  this  might, be  the  best 
way  to  fulfill  the  section  170  objective.  Turning  to  sections  4940  and  4942,  such  an  expense 
would  seem  to  be  a  qualifying  dlstributi(^  since  it  was  paid  to  accomplish  a  section  170 
objective  as  distinguished  from  the  management  of  rts  li^vestment  portfolio.  This  analysis^eflects 
the  fact  that  a  charity  actually  has  two  levels  9f  activity.  (1)  the  conduct  of  charitable  Activities 
which  are  the  exclusive  purpose  for  which  it  is  organized  and  operated,  to  paraphrase  section 
501(c)(  3);  and  (2)  rjiising  the  funds  whether  through  soliciting  donations  or  managing  endowment 
SO  Jhatjt  is  possible  to  carry  on  the  charitable  activities  which  are  its  uj^timate  purpose. 

In  general,  an  expenditure  that  analogizes  to  a  business  expense  reduces  the  foundaUon's 
income  that  is  subject  to  the  4  percent  tax  imposed  by  section  4940;  an  expenditure  to 
accomplish  its  charitable  purpose  is  treated  as  a  qualifying  distribution.  The  Rigulatlons  point 
ouf  that  s'Ome  expenditures  will  be  allocated  so  that  a  porlion  is  in  one  category  and  the 
balani:e  in  the  other. 

The  provision  in  section  4940%gJ^^the  lax  Is  imp^osed  on  the  "n^  Investment  income"  of 
the  foundation.  This  is  further  deffrtcd  as  pern\ltting  deduction  for  "all  the  ordinary  and" 
necessary  expenses  paid  or  incurred  for  the  profluction  or  collection  of  gross  investment  mcorne, 
oj  Tor  the  managemei^t,  conservation,  or  maintenance  of  property  held  for  the  production  of 
such  income."  (Section  4940(c)(3)(A).)  Thus,  the  reference  to  the  term  . "ordinary  and 
necessary"  suggests  a  relationship  tp  section  162,  in  spite  of  fhe  fact  that  a  private  foundation 
does'/rot  have  a  business  motive  of  the  sort  associated 'with  section  162.  I  t*^lo|[ically 'follows  that 
any  legislative  activities  of  the  sort  tfiat  would  be  an  appropriate  deduction  when  incurred  by  a 
business  w,ould  be  an  appropriate  deduction  in  computing  the  4  peccent  tax.  On  the  other  hand, 
le^sljtivc  activity  th^t  is  concerned'*  with  (he  performance  of  the  chariuble  function  would  not 
come  within  this  scop*.  It  could  be  argued  that  expenses  relating  to  the  disposition  of  M  assets 
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of  the  foundation  qualifies  as  a  deduction  as  pecmitted  by  section  4940,  but  other  types  of 
legislative  activities  permitted  by  section  4945  would  seem  to  involve  the  perfor;nance  of  its 
chariuble  function  rather  than  tlie  production  of  its. income. 

Section  4942  imposes  a  tax  on  faiiure  to  distribute  income  and  defines  the  "distributable 
amount"  as  "the  minimum  investment  retu/n  or  the  adjusted  net  income  reduced  by  taxes 
Imposed  under  Scctiort  4940"- and  less  "qualifying  distributions."  (Section  4942(c)  and  (g).) 
This  term  is  in  turn  defined  as  "any  amount  (including  administrative  expenses)  paid  to  . 
'accomplish  one  or  more  purposes  described  in  Section  I70(c)2b  . . . /'  The  Regulations  junder. 
^  section  4942  are  not  very  helpful  in  distinguishing  betWeen  expenses  that  are  deductible  in 
.  arriving  at  the  tax  under  section  4940  and  those  that  arc  deemed  qualifying  distributions  under 
section  4942.  The  Regulations  refer  to  the  expenses  described  in  section  4942  as  including 
adfrtinistratlvc  expenses  and  items  of  overhead  attributable  to  activities  of  employees  directly 
Involved  in  the  grante  program  or  other  charitable  activity.  It  does  not  specifically  refer  to 
illeglslailve  J^ctlvilies.  Regulations  53.4942  (a)-3  (a)-8,  Example  1,  assumes  an  allocation 
(presumably  between  sections  4940  and  4942)  without  specifying  the  nature  of  the  activities  or 
-otherwise  being  helpful. 

An  instance  of  an  expense  of  a  dual  nature  (as  distinguished  from  an  allocable  expense) 
.  would  be  activities  relating  to  disposition  of  excels  business  holdings,  since  such  activity  relates 
/^to  a  duty  of  the  foundation  (tfris  is  permitted  by  section  4945(e)),  to  the  production  of  income 
(since  the  sal€  or  retention  of  income  producing  assets  is  clearly  an  investment  expen$e),  and 
al$o  to  its  charitable  functions,  since  tt%  disposition  of  the  asset  may  well  jeopardize  its  ability 
to  conduct  future  charitable  programs  as  anticipated.  However,  the.  Regulations  of  section  4940 
make  no  reference  to  legislative  activities,  just  as  an  argument  can  be  made  that  some  expenses 
qualify,  for  purposes  of  both  section  4940  and  section  4^942,  an  argument  could  be  made  that 
some  expenses  do  not  fall  into  either  basket,  although  they  are  not  taxable  expenditures  for, 
purposes  of  section  4945.  *  "  ^       '  * 

From  the  point  of  view  of  practitioners  required  to  advise  fotindations,  it  would  be  most 
^  heipfCil  to  have  an  express  statement  with  regard  to  expenditures.  The  most  reasonable  one  (and 
■  tiie  one  that  seems  ^to  be  consistent  with  published  Service  positions  and  the  informal 
"  discussions  with,  tht*  authors)  is  that  all  expenditures  that  are  not,  taxable  expenditures 
constitute  either  a  deduction  under^  section  4940  or  a  qualifymg  distribution  under  section 
4942»  but  do  not  qualify  for  both,  the  only  logical  exception  to  such  a  rule  would  be  items 
;SUch  as  sal^  expenses  that  would  reduce  the  amount  realized  when  an  investment  asset  is 
"disposed  of.    '^•^  . 


V  Crrticbm  of  Statute  *■ 

,A  beginning  point  In  any  consideration  of  the  restrictions  on  private  foundations  must  start 
W^th  the  dubious  constitutional,  basis  upon  which  the  taxesvrest./enaltjes  are  imposed  that  have 
nothing  to  do  with  either  tly  generation  of  ^e  income  of  the  foui^datlon  or  the  retention  of 

•  the  income  by  the  charitable  organization.  Thus,  the  pattern  of  penalties  that  is  inconsistent 
,with  th^se  outside  the  private  foundation  area  and  with  the. general  structure  of  the  fex  law 

suggests  that  Congress  was  in  a  state  of  panic  when  It  enacted  the  1969  le^slatlon  and  that  the 
whole  sanctions^ structure  is  suspect.  tSeeTroyef,  "Chari|ies,  Law-Malting  and  the  Constitution: 
^  The  Validity  of*  the  Restrictions  on  Influencing  Legislation/'  31  N.Y.th  Inst,  on  Fed.  Tax  1415 
(J9*a).)  '  . 

Private  fdUndations  have  never  been  prominent  in  the  legisiative  field,  so  the  authors  believe 
the  restrictions  imposed  hamper  foundation  legislative  activity  in  only  isolated  cases.  Never-" 
^  theless,  the  situation  that  Senator  Hartke  used  in  a  recent  speech  (address  to  OMI  meeting) 
concemed  two  health  found^ions  with  similar  purposes.  When  a  bill  was  before  Congress,  one 
Worked  to  get  appropriations  to  expand  research  and  one  did  not.  The  Senator  applauded  the 
'  former  and  criticized  the  latter.  Presumably,  the  foundations  were  public  charities  and  outsfde 
section  4945  but  the  public*private  distinction  seems  corfipletely  unrelated  to  the  ability  to  seek 
fundi  to  further  research.  This  is  lust  one  more  way  that  the  second-class  citizenshlp'of  private 
foundatlons/ls  a  pptential  hindrance. 

.  The  second  problen>  is  the  difficulty  of  determining  which  expenditures  are  deductible  In 
.computing  net  investment  income  and  which  are  qualifying  distributions.  If  a  good  faith  error  is 
m^iSt,  a  tax  will  be  imposejd  regardless  of  the  bona  fides  of  the  allocation.  A  correction  without 
petMlty  Is  provided  whenl  assets  are  valued  erroneously  but  not  when  .a  disbursement  Is 
,  efroneously  allocated.  In^thie  case  of  income  taxjdeflciencies  an  error  that  reflects  neither  fraud 
I      O    |)Ce  does  not  generate  a  penalty.  Even  a  personal  holding  company  (ceruinly  not  a 

•  ERIC  .  ^ 
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type  of  entity  favored  by  the  tax  Uws)  can  declare  a  deficiency  dividend  to  correct  a  mistake. 

Thus  to  Jrtipose  a  penalty  tax  when  an  action  is  taken  on  advice  of  counsel  (see  Regulation 
/  ^.§53.4945-l(a)(2)(vi))  is  inconsistent  with  th«  general  tax  pattern.  ^ 

,„  ^^'w^tly^  counsel  faced  with  advising  private  foundations  find  that  the  Relations  leave  rnany 

Oftanswi^red  questions  and  there  are  few  published  rulings  to  fill  th?  gips!^^is  is  particularly 
\^^oubi^scmie»when  the  consequences  of  being  wrong  are  so  onerous. 

Recommendations  .  ^  \ 

Congress  has  expressed  the  ba^it  policy  that  private  foundations  should  remain  out  of  the 
legislative  area  with  the  conceptions  (elaborately  defined  in  the  statute)  of  nonpartisan  research 
and  self-preservation.  (See  Section  4945.)  Numerous  new  and  difficult  distinctions  are  presented 
and  the  imposition  of  penalty  taxes  for  good  faith  errors  seems  unjustified.  At  a  minimum,  the 
Treasury  should  explain  its  views  on  the  distinctioQs  m  much  greater  detail,  and  preferably,  the 
rule  relating  to  errors  in  valuation  should  be  expanded  to  cover  all  good-faith  errors. 

While  other  chanties  may  engage  in  much  broader  legislative  activities  an^l  S9cial  welfare  or- 
ganizations (described  in  section  501(l)(4))  have  no  limitations  on  legjslative  activities,  a  distinc- 
tion may  be  justified  by  the  "private"  nature  of  the  private  foundation.  Thus  the  proper  role  of 
,the  Treasury  is  to  clarify  the  distinction,  and  the  proper  audit  function  is  to  correct  good-faith 
errors  -  not  to  impose  penalties  when  there  is  no  intent  to  avoid  th»*broad  policies  of  the  statuti. 
Thus  the  recommendation  is  to  retain  the  pattern  of  the  statute  but  to  strjpjt  of  its  obscurity  and 
X    to  remove  the  penalty  on  good-faith  errors  that  are  cprrected. 


^  Footnotes 

"1  Identical  language  prohibiti/ig  charitable  organizations  from  engaging  in  substantial  lobbying 
activities  IS  also  contained  m  'sectionj  .170(c)(2)(D),  2055(a)(2),  2106(a)(2)(A)(ii),  and 
2522(a)(2),  which  sectioriis  permit  income, estate,  and  gift  tax  deductions  for  charitable  contrilju- 
tions.  These  sections  also  fail  to  provide  a  definition  of  substantial  activities,^ 

^  2.  22  TX.  1091  (1954),  ocf/.  1954-2' C.B.  4.  •  ^         '        I  ^ 

3.  227  F.2d  907  (6th  Cir.  1955),  rev'g  22  T.C.  671.  ^ 

4.  470  F.2d  849,  855  (lOlh  Cir.  }912),  cert,  denied,  414  U.S.  864  (1973). 
"5.  148  Ct.  CI.  561,  180  F.  Supp.  379  (1960). 

'6.  195  F.2d  948  (8lh  Cir.,  1952).  ,        '  -        .  * 

7.  Supra  note  4.  ^  .  *' 

8.  Supra  note  2,  at  1099.  \  — '  -  '  ^ 


9.  3J4  US.  326  (1941).  ^ 

10.  358  U.S.  498  (1959). 
^11.  S.  ReprNo.  1881,87th  Cong.,  2d  Sess.  22  (1962).  ^ 

12.  Seasongood  v.  Commissioner,  supra  note  4,  and  discussion  in  text.  , 

13.  The^  Service  later  adnlihistratively  withdrew  its  position. 

14.  Statement  of  Mortimer  M.  Caplin,  Washington,  D.C.,  in  Hearings  before  the  Committee  on 
Ways  and  Meaps  on  H.R.  13720  to  Amend  the  Jnter/tai  Revenue  Code" with  Respect  to 
Lobbying  by  Certain  Types  of  Exempt  Organizations^  92nd  Cong.,  2d  Sess.  40  (1972)  [hereln- 

^  after  cited  as  Hearings]. 


IS.'Ondcr  prescnt/aw  an  organization  faced  with  loss  of  its  501(c)(3)  status  cannot  obtain 
^   -  immediate  judicial  review  of  an  adverse  determination  by  the  Setvfce.  feather,  it  must  wait  until 
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Tjt  receives  a  deficiency  notice  (or  a' denial  of  a  claim  for  refund)  and  then  corftest  its  tax* 
rjfaWlfty^The  Ways  and  Means  Committee  has  tentatively  agreed  (Press  Release 'No.  6,  May  20, 
*  1974)  to  provide  a  procedure  for  declaratory  judgment  In  the  Tax  Court  as  to  the  tax  exempt 
V  status  of  an  organization.  This  would  make  tWT  problem  less  critical,  but  would  still  not  provide 
f  a  completj?^ solution,    '  ^      ,  ^ 

I  t6.  Support  for  the  proposition  that  a  vague  and  uncertain  standard  is  Inappropriate  where  the 
^penalty  ^  violation  of  the  sundard  is  loss  of  coemption  is  found  in  the  legislative  history  of 
'  section  4942  of        Code.  Previously  vague  standards  were  made  more  definite,  and  the 
;  .  penalties  were  changed.  The.  Treasury  Department  Report  to  the  House  Ways  and  Means 
.  -  Committee  rccom'mepdeCmorc  specific  guidelines  In,  the  area  of  unreasonable  accumulation  of 
incomci  noting:  "Fourteen  ye^rs  of  experience  have  indicated  that  in  this  context  standards 
such  as  'unreasonable,'  '^ubstaptiaL'  and  'jeopardize'  are  inadequate  as  well  as  difficulty  and 
Expensive  to  administer.  The  lack  of  definite  rules  kads  to  uncertainty,  not  only  in  the  minds 
p.  of  those  charged  with  the  responsibility  of,  administering  this  provision,  but  also  In  the  minds  of 
.  foundation  managers  who  aire  aware  that  ''departure  from  the  uncertain  path  of  'reasonable' 
.  accumulations  may  ccsult  In  loss  of  exemption."  The  Ways  and  Mjjjjs^mmittee  Report 
'  ixplalnlttg  the  new  provisions- sjated:  ''Although  a  number  of  court  cases  have  begun  to  set 
guidelines  as  to  the  circumstances  under  which  an  accumulation  becomes  unreasonable,  in  many 
cases/ the  determination  Is  essentially  subjective.  Moreover  ...  it  frequently  happens  that  the 
only/  available  sanction  (loss  of  exempt  status)  either  is  largely  ineffective  or  else  is  unduly- 
hafL'  IH,R.  Rep,  No.  413,  Pt.  1,  91st  Cong.,  1st  Sess.,  25  (1969))    Identical  language  is  co^ 
til^d  In  the  Senate  Finance  Committee  Report  (S.  Rep.  ^.  552,  91st  Cong,,  1st  SesS,  35  (1969)). 


See,  Statement  of  Sunley  S.  Weithorn,  counsel,  National  Assembly  for  Social  Policy_aniL 


Devttopment  in  Hearingpffsupr2i  note  14,  at  60. 

/Section  162(eJ(l)  permits  deductions  with  respect  to  direct  lobbying  activities  by  the' 
Dusmess  and  commy^icatlon  of  information  between  the  business  and  any  organization  of  which 
It  li  a  member.  SiTch  organizations  themselves  are  often  classified  as  tax  exempt  under  section 
5ai(c)(6)  of  the  Code.  ■  ' 

19,  Supra  page  2919. 

h  •  .  ^  '  ^ 

!^    20,  This  Inconsistency  has  become  increasingly,  apparent- as  the  various  administrative  agencies 
^  have  been  granted  broader  regulatory  autl?orit>;  by  Congress:' 

21.  A  more  detailed  discussion  of  recent  l^'slative  proposals  is  presented  infra  page  25,  et  scq. 

,  22.  Remarks  of  Senator  Musk ie,  117  Cl^g.' Rec.  8517  (1971). 

23,  Hearings  Before  the  Committee  on  Ways  and~'M^s^QnJhe  Subject  of  General  Tax  Refo£pi, 
93d  Cong.,  1st  Sess.,  1496  (1973).^*  -  ..  , 

24.  Statement  of  Elvis  ).  Stahr,  tdiairman,  Coalition  of  Concerned  Charities,  Headings,  supra 
note  23,  at  1483.  ^ 

;     ^5,  H./Rept.  No.  1860, 75th  Cong.,  3d  Sess.  (1938). 

'     26,  Indeed,  It  was  suggested  at  one  point  that  lobbying  rights  of  charities  be  limited  to  areas  of 
"confrontatldn"  with  business.  See  Hearings,  sppra  note  14,  at  1 1.  However,  this  suggestion  was 
I    not  pressed  ancJ  has  not  been  incorporated  In  any  proposed  legislation. 

27.  See  Statement  of  Edwin  S.  Cohen,  In  Hearings,  supra  note  14,  at  8. 

is.  For  example,  sie  section  1561  of  the  Code,  limiting  multiple  surtax  exemptions  and 
-  accumulated  earnings  credits  in  the  case  of  component  members  of  a  controlled  group  of 
>  .corporations. 

y   29.'See,  for  example,  H.R.  5095,  93d  Cong.,  1st  Sess.  (1973). ; 

ERIC  12037,  93rd  Cong.,  J1  St  Sess.  (1973).    435     ^  '  * 
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32.  S.  1408.92nd  Cong.,  1st  Scv;(1971);nH.R/8920.  92nd  Cong.,  1st  Scss.  (1971). 
.33.  The        propositi  is  reprinted  alpng  with  S.  1408  In  117  Cong.  Rec.  8518  (1971). 


34. 
35. 


Remarks  of  Senator  Muskie,  118  Cong.  Rec.  843  (1972). 
S.3063,^dCong:,2d  Sess.  (1972). 


36/  118  Cong.  Rec.K'*  (1972). 
37]f*Sec  Hearings,  supra  ndlc^14,  at  27. 
38.  Sec  Cohen,  ^upra  note  27. 
3si.  H.R.  5095.  93rd  Cong.,  Ist  SeW  (1973) 


40.  The  penalty  was  affixed  as  the 


lesser  of  30  percent  o^  the  value  of  the  net  assets  of  such 


organization,  or  the  amount  subsiantiate<l  by  the  organization  as  the  aggregate  tax  benefit 


"Major  Arguments  in  Favor     Careful  Restriction  of  Any 


resulting  from  Its  exempt  status. 

41.  See  In  Chapter  J  of  this  paper 
Corrective  Legislation'*  (fourth  argyfmcnt). 

42. '  Ibid  )f(irst  argument) 

43.  Sefetipn  5^^^(c){4)^pfg^nizatlons  could  not>ngage  in  political  cam>^ign  activities*on  behalf 
of  candidates  for  puSnc  office.  ^  N 

>  *  i  ' 

44.  The  amendments  of  the  act  would  have  been  Effective  for  only  five  taxable  years  (taxable 
years  beginning  after  December  31,  1973,  and  before  January  1  1979),  in  order  to  compel 
congressional  review  of  the  act's  effect.  ^ 

45.  H.R.  12037,  supra  note  3 K        V  ,  . 


[ 


LIMITATIONS  ON  LOBBYING  BY  . 
CHARITABLE  ORGANIZATIONS 

Aft  Analysis  Prepared /or  the  Commission  on 
Private  "Philanthropy  and  PuBlic  Needs^ 


BACKGROUND:  RECENT  LEGISLATIVE 
AND  LITIGATING  ACTIVITY 


From  1934  to  the  present,  the  Internal  Revenue  Code  has  prohibited  individuals 
from  obtaining  income  tax  dedjuctions  for  contributions  to  substantial  lobbying 
efforts  carried  on  ^by  charitable  organizations.*  >  This  restriction  in  turn  prevents 
those  charities  that  seek  only  tax-deductible  contributions  from  carrying  on  more 
than  "ihsubstantial"  lobbying  activities  with  the  deductible  donations  th^y  have 
received.  By  contrast,  an. organization  receiving  "nondeductible"  donations  may 
carry  on  all  the  lobbying  activities  affordable  by  the  nondeductible  donation^.^ 

Donors  are  opore  willing  to  cegtribute  if 'they  will  thereby  obtain  tax  deductions. 
Donee  organiz^ons,  then,  view  as  potentially  more  efficient  those  fund-raising 
efforts  aimed  at  obtaining  deductible  donations.'^AccQrdingly,  most  charitable 
organizations  choose  to^iseek  donations  exclusively  on  a  deductible  basis.  Having 
iChdsetJ  net  to  seek  nQnj*dhy[ciib||^^  these  organization's  thus  prevent 

thenf)selves  from  comrn^riang  an  active  lobbying  program. 

Charities  that  bave  interests  at  stake  in  legislative  controversies  would  naturally  pre- 
fer to  be  able  to  use  deductible  donations  to  carry  on  lobbying  programs  despite  the 
restriction^.  In  order  to  do  some  lobbying,  a  number  of  charitable  groups  have 
organized  themselves  jnto  two  tax^ntities  -  a  "deductible"  organization  which  does 
not  lobby,  and  a  "nondeductible"  organization,  oper^ing  in,  tandem,  wfjich  does 
lobby.  Other  charitable  organizations,  which  *  may  have  looked  with  disfaVor  on 
adopting  such  internal  organizational  distinctions,  have  carried  on  lobbying  programs 
with  deductible  funds  and  have  contested-^the  Validity  of  the  restriction  on  audit  or 
In  litigation.  The  professional  and  scholarly  literature  includes  articles  diat  show  a 
similar  hostility,  to  the  restrictions,  on  constitutional  grounds  and  on  the  ground 
,  that  donations  to  the  lobbying  funds  of  charities^ought  to  be  deductible  because 
business  lobbying  expenses  are  deductible.*  ^ 
Fpr  the  last  seven  years,  charitable  and  bar  organizations  have  been  seeking 
legislation  to  modify  the, restrictions  so  as  to  enable  donors  to  obtain  deductions  for 
gifts  to  ^charities'  lobbying,  programs.  In  1969  the  American  BaV  Association 
fornlally  proposed  liberalization  of  the  Code's*  restrictions  on  deductions  to  charity 
lobbying  activities.  In  1972  tiie  Ways  and  Means  Committee  held  hearings  on  a  bill 
{H,R.  13720)  to  modify  the,  restrictions.  In  1973  a  lengtiiy  brief  by  ThomarA. 
•Troyer,  Esq.,*  against  the  constitutionality  of  the  Revenue  Code's  restrictions  on 
the  'deductibility  of  donations 'to  charities'  lobbying  programs  appeared  in  thp^ 
^.  proceeding  of  the  New  York  University  Institute  on  Federal  TaxQtlon^  This  article 


,  THii^  analysis  derives  from  suggestions  and  comments  made  to  the  Commission  by  Associate 
frofesMr  Michael  j.  Graetz  and  Assistant  Professor  John  Calvin  leffrl^,  Jr.,  of  the  University 
of.  Vinsinia  School  o\  Law.  Preiiminary  research,  editorial  advice,  and  occasional  drafting 
assistance^. were  contributed  by  Professors  Graetz'and  Jeffries.  The  Commission  staff  undertook 
, additional  research  and  assumed  responsibility  for  and  control  over  the  form  and  content  of  ttie 
manuscript.  Accordingly,  these  two  consultants  are  not  specifically  responsible  for  this  paper; 
nor  are  the  points  of  view  in  this  discussion  intended  to  represent  viewpoints  of  the* 

'  ConYmlssioq.  . 

'     ^  O     •  ' 
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touched  on  most  of  the  arguments  against  the  deductibility  restrictions  and  will  be 
extensively  referred  to  in  this  paper.  The  article  discussed  the  ma)or  litigating 
activity  underway  at  that  time,  thB  ''Amene^n  United''  case^and  the  articlejtself  ^ 
inspired  further  litigating  efforts  to  test  the  constitutionality  of  the  restrictions. 

\ln  1974  the  Ways  and  Means  Committee  gave  tentative  approval  to  H.R.  12037, 
a  ^uch-modified  vec^ion  of  the  earlier  legislation,  but  the  bill  dp^not  pass.  Sup- 
porters of  deductions- fof  charitable  lobbying  are  currently  (1976)  working  for  en- 
actment of  the  provisions  of  H.R.  8021,  introduced  in  1975  with  the  sponsorship  of 
a  majority  of  the  Ways  and  Means  Corfimittee.  Responding  to  the  arguments  that  ^ 
deductions  should  be  allow/d  for  some  clearly  defined  amount  of  direct  lobbying 
activities  by  chanties,  thii'current  bill,  while  retaining  some  of  the  restrictive  lan- 
guage from  existing  law,  does  define  the  quantum  of  allowable  lobbying  activities. 

Many  charitable  organizations  support  the  principles  of  H.R.  8021 ,  but  some  reli- 
gious organizations  have  opposed  the  legisfation  because  they  believe  their  lobbying 
activities  are  better  protracted  tjy  the  existing,  more  ambiguous  statutory  provisions, 
which  in  some  churches'  view  have  the  advantage  of  not  giving  the  IRS  any  specific 
benchlMiirk  for  determining  "whether  lobbying  expenses  are  "substantiafl." 

II 

THE  STATUTORY  FRAMEWORK 

The  Revenue  Code  offers  two  major  benefits  to  charity  groijps  it  allows  such 
groups  to  be  exempt  from  income  tax  and  rt  provides  the  groups'  supporters  with 
tax  deductions  for  their  donations. 

\  Code  section  501  provides  that  charities  are  not  'taxed  on  their  investment  or 
charity-related  business  income  ("Mnrelated*'  business  incomers  taxable).  Gode 
section  170  allows  donors  to  take  deductions  and  describes  the  types  of  charity 
groups  that  may  receive  such  deductible  donations.  (The  Code  does  not  directly 
confer  the  privilege  of  eligibility  for  deductible  donations  on  the  charity  groups; 
instead,  it  confers  the  deductibility  privilege  on  the  persons  who  maKe  donations  to 
certain  kinds  of  organizations). 

Code  section  170(9)(2)  describes  the  kinds  of  deductible  organizations,  which  are 
among  the  best-known  charities,  such  as  a  "trqst  or  community  chest,  fund  or 
foundation  ...  for  religious,  charitable,  sqientific,  literary,  or  educational  purooses 
or* for  the  prevention  of  cruelty  to  animals . . This  language  in  section  170(c)(2) 
is  largely  mirrored  in  section  501(c)(3),  which  concerns  tax  exemption  of  charitable 
organizations.  Most  of  the  typical  charity  groups  organize  themselves  under  both  of 
these  two  section^  However,  these  two  sections  offer  their  tax  benefits  dniy  to,  and 
only  to  donors  to  organizations  "no  substantial  part  of  the  activities  of  which  is 
propaganda  or  otherwise  attempting,  to  influence  legislation."  Thus,  organizations 
that  are  ux  exempt  under  section  501(c)(3),  or  that  receive  donations  from  donors 
who  are  taking  deductions  under  section  170(cy(2),  may  not  carry  on  lobbying  with^ 
their  exempt  Income  or  -the  previously  deducted  donations.  In  order  to  carry  on~. 
lobbying,  such  groaps  must  esublish  separate  funds,  which  are  tax  exempt  but  are 
not  eligible  for  deductible' donations/ ^  ^ — - 

Such  separate  groups  are  organised  under  a  different  tax  exemption  provision, 
section  501(c)(4).  Some  501(c)(4)  lobby  groups  are  affiliated  with  501(c)(3)  groups; 
other  501(c)(4)  groups  are  indepentlent  of  501(c)(3)  groups.  Whether  affiliated  or 
independent,  the  501  (c)^)  organizations  are  usually  called  ''social  welfare*'  groups 
because  the  statute  refers  to  them  this  way.  However,  except  in  this  tax  s^nse,  the 
terms  ''charitable'*  and  "social  welfare'*  generally  refer  to  similar  activities. 
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Most- of  the  typical  section  501(c)(3)  charities  are  largely  supported  by  tlie 
ubiic  and  thus  are  treated  by  the  Revenue,  Service  or  in  the  Code  as  "public  char- 
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ities."  Some,  of  these  organizations,  howeyer,  are  supported  by  only  a  few  (usucHly 
affluent)  donor^  and  are  considered  "private  foundations.''  Foundations  (herein  the 
term  "foundation"  Is  used  for  the  statutorially  defined  term  "private  foundation"), 
being  section  501(q)(3)  organizations,  are  forbidden  to  carry  on  "substantial... 
activities...  to  influence  legislation"  with,  ^deductible  dotations., foundations, 
though,  are  subject  to  an  additional  restriction,  that  of  Qode  section  4945,  which 
completely  bans  foundation  lobbying,  even  "insubstantlai"  lobbying,  on  general 
tegislatiVe  issues.' '  Furthermore,  the  Revenue  Service  has  never  stated  that  founda- 
tions have  the  ability  to  lobby  by  mean^  of  an  affiliated  but  separate  fund". 

Within  the  category  of  typical  (section  501(c)l3))  charities,  then,  there  are  two 
subcategories:  public  chanties  and  foundations.  Of  these,  public  charities  may^'fobby 
by  means  of  separate  funds,  but  foundations,  it  would  seem,\Tiay  no\ 

This  study  uses  the  term  "conventional  charities"  for  conventional  publk  char- 
ities in  distingulshlqg  thes^  groups  from  social  welfare  group^^rlvatc  foundations, 
and  other  types  of  charlties.-^l,  i 

In  sumniary,  there  i(fe  three  principal  kinds  of  organizations  to  be  kept  in  mind 
in  discussing  charity  lobbying: 

*  ^  /  ' 

'1.  Sect/on  501((i^'(3)  conventional  charities,  which-  are  eligible  for  deductible 
donations,  but  whi€h  may  lobby,  as  a  practical  mattej,  only  by  means  of  an  affil- 
iated nondeductible  fund;        *         ^  - 

2.  Section  507(c)(4)  groups,  which  may  lobby,  but  which  may,  only  be  eligible 
for  deductible  donations  If  the  group  directs  the  donations  to  an  affiliated  non-. 
lobbying  fund  (this  is^'the  converse  of  case  1  above);  and 

3.  Private  foundation's,  which  may  not  lobby  on  general  Issues  ifi  any  circum- 
stances.    '  • 

Thul  far,  this  discussion  has  focused  on  the  organizations  themselves.  It  Is  also 
useful  to  discuss  the  subject  from  the  point  of  view  of  the  donors  and  their  eligibil- 
ity to  take  charitable  deductions. 

Donors  to  a  conventional  charity  may  deduct  their  donations  if  t^ie  charity  car- 
ries on  Its  lobbying  program  In  a  separate  fund  and  uses  none  of  the  deductible 
donations  for  lobbying.*  Doners  to  a  social  welfare  group  may  deduct  their  dona- 
tions if  the  group  directs  those  donations  to  a  separate  nonlobbying  publlc-charlty- 
type  fund.  Donors  to  lobbying  activities  garried  on  tJIrectly  by  a  conventional  char- 
ity, and  donors  to  lobbying  activities  of  a  social  welfare  group,  may  not  deduct 
,their  donations.  Donors-  to  a  foundation  can  under  no  circumstances  obtain  deduc- 
tions for  donations  to  thie  foundation's  general  lobbying  activities.*  ^ 

The  Code  provisions  relating  to  the  three  ^fferent  kinds ^of  charity  groups  are 
written  in  such  a  w^y  as  to  Impose  more  lobbying  restrictions^ on  organizations. that 
are  more  clearly  contjpHed  by  a  few  individuals.  Private  foundations  are  by  defini-. 
tton  esiablfshed  by  a  relatively  few  donations  from  a  few,  usually  affluent,  indlvld- 
'  uals.  The  closer  an  organization  comes  to  private  foundation  status,  tjie  more  likely^ 
it  is  that  the  organisation's  choice  of  the  charitable  ends  It  will  serve  js  no  more 
than  the  personal  choice  of  Its  donors.'       ^  . 

This  poses  no  problem  for  eligibility  for  deductible  donations  unless  the  organiza- 
tion desires  to  advance  \\s  ends  by  lobbying.*  When,  for  example,  a  foundati^  doe> 
so.  Congress  seems  to  view  the  lobbying  as  merely  lobbying  on  donors'  ^^^e?5t9|ial- 
choice"  issues.        ^  * 

This  is  less  so  In  the  case  of  publjc  charities,  and  "so^tK;tL.^anlzatlons  are 
specifically  permitted  to  have  separate  fund"  arrangements.  Nevertheless,  even  In  the 
case  of  public  charities  and  social  welfare  groups,  donors  are  by  and  large  not 

O  „deductions  for  donations  to  the  lobbyl/rg  activity.  .  .  * 
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The  disallowance  of  deductions  for  such  donations  suggests  that  the  general  rule 
concerning  the  statutory  scheme  is  that  Congress  .does  not  permit  deductions  for 
personal-choice  lobbying,  no  matter  how  charitable  are  the  ends  served  by  the 
lobbying  means.  This  general  rule  will  be  referred  to  repeatedly  m  the  ensuing 
pages.  The  view  that  charity  lobbying  is  personal-choice  lobbying  is  supported  by 
the  widely  held  view  that  charitable  donations  are  a  form  of  personal  ^onsump- 
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The  Code 'does  not  offer  tax-exempt  status  to  any  businesses  (except  generally 
partnerships  or  mutual  associations),  but  it  does,  at  section  501(c)(5)  and  16), 
Mnfer  tax  exemption  on  trade,  business,  and  professional  societies,  without  restrict- 
ing fhe  lobbying  activities  of  such  organizations.  This  exemption  is  comparable  to 
the  exemption  available  for  lobbying  charitable  groups  under  section  501(c)(4). 

The-  Code  also  offers,  to  both  individuals  and  corporations,  deductions  for 
business-related  lobbying  activity.  Code  section  162(e)  allows  deductions  for  direU 
ibut  not  indirect)  business  lobbying.  Individuals  and  companies  may  also  take 
deductions  for  paymenlT  to  the  direct  lobbying  activities  of  their  trade  associations 
or  labor  unions.  How  comparable  the  treatment  of  these  business  expenses  is  to  the 
treatment  of  expenses  relating  to^  charity  lobbying  is  the  subject  of  the  next 
chapter.    ^  -  '/^ 

III  ,  ,  . 

'  NO  PREFERENCE  FOR  BUSINESS  LOBBYING  IN  PRESENT  LAW 

The  Revenue  Code  denies  deductions  to  inxiividuals  for  their  personal -clfeice 
lobbying  whetherl^  ^o  it  on  their  own  or  whether  they  do  it  through  a  charity  ^ 
eroup  fhe  Code  ^ants  deductions  to  individuals  (and  businesses)  for'^usiness 
lobbying  For  example,  a  citizen  who  cares  about  wildlife' gets  no  deduction  for 
lobbying  against  the  Alaska  pipeline,  but  the  pipeline  company  can  fully  deduct  its 
■  direct  lobbyingjor  the  pipeline.  This  strikes  many  people  as  unfair.  (If  it  is  unfair ,| 
whether  It  is  .unconstitutional  is  still  another  story.)  Do  these  provisions  of  thel 
Revenue  Code  discriminate  against  charity?  * 

Ansv^ering  this  question  requires  a  recognition  that  expenditures  for  personal 
choice' lobbying,  as^opposed  to  business  lobbying,  play  wholly  different  roles  m  the 
computation  of  netNncome.  Business  expenditures  of  any  sort  are  always  deduc- 
tible from  a  theoretical  point  of  view,  in  the  computation  of  net  income;  personal- 
choice  expenditures- are  never  deductible.  Since  9ur  Income  tax  is  levied  on  net 
Income,  then  business  expenses  should,  and  personal-choice  wenditures  should  not, 
"  reduce  orte's  tax.  Lobbying  .expenses  should  ,be  no  diffe?ent  from,  any  otfier 
expenses  as  far  as  this  distinction  is^concerned.  ^^""^^'^ 

Answering  the  discrimination  ques"tion  also  requires  an  understanding  of  a 
**neutral"  incorr^  tax  .system.  A  ''neutral"  net  incqme  tax  systemyone  in  which 
the  statute  exactly  follows  the  best  economic  definition  of  net  incpffie.  The  concept 
of  a  neutral  m  system  provides  a  benchmark  against  which  one  can  measure  a 
statute  to  determine  v^hether  Congress  is  subsidizing  t)r  penalizing  taxpayers  by 
means  of  provisions  in  the  Revenue  Cod^  A  neufral  tax  concept  is  not  in  all  cases  ^ 
an  ideal;  a  number  of  practical  dfii^artures  from  it  are  justifiable  -  such  as  the  per- 
centage, standard  deduction  and  the  dejj^odent's  exeniption.  Other  departures  from 
a  neutral  system  are  justified  on  public  policy  gijounds  -  such  as  the  deductibility 
of  donations  to  charity.  ^  "  iL 

A  neutral  system  would  aUow  full  deductions  Jor  business  lobbying,  but  would 
allow  no  deductions  for  lobbying  on  behalf  of  a  charitable  cause,  which  is  personal- 
choice  lobbying.^?  Persons  who  argue  for  dedudions  for  charity  lobbying  are 
O  jguing  for  a  greater  subsidy  for  charity,  not  for  an  end  to  discrimination.  As  tar-as 
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fiscal  analysis  is  concerned,  then,  there  is  no  discrimination  against  charity  lobbying 
^The  contrast  in  fiscal  treatn^nt  between  charity  and  business  lobbying  gives  rise  to 
'^t)o  argument  of  discrimination  and  has  little  bearing  on  a^constitutional  analysis. 

IV  ^ 

CONSTITUTIONAUTY: 
THE  DOCTRINE  OF  UNCONSTITUTIONAL  CONDITIONS 

Much  of  the  recent  debate-  over  the  lobbying  restrictions  concerns  their  constitu- 
tionality. Recent  articles  and  litigation^ ^  have  advanced  three  arguments  in  support 
of  the  view  that  the  lobbying  restrictions  are  unconstitutional.  First,  there  is  the 
argument,  based  on  what  is  called  the  doctrine  of  unconstitutional  conditions,  that 
Cpngress  may  not  condition  eligibility  for  receipt  of  deductible  contributions  by  a 
conventional  pharity  on  forbearance  from  engaging  in  a  protected  First  Amendment 
activity  such  as  lobbying..  Second,  some  persons  suggest  that  the  equal  protection 
gua^ntees  in  the  Constitution  forbid  Congress  to  grant  unequal* tax  subsidies  for 
leffslative  activities  by  different  kinds  of  charities,  or  unequal  subsidies  to  donors  to 
different  kinds  of  charities.  Third,  there  is  the  view  tb^  the  present  statutory 
scheme  is  inipermissibly  vague.  This  chapter  analyzes  the  doctrine  of  unconstitu- 
tional conditions.  The  other  two  constitutional  arguments  are  dealt  with  in  the  two 
succeeding  chapters. 

Preliminarily:  it  will  be  useful  to  review  ^he  doctrine  of  ur^constHutional  condi- 
tions and  to  summarize  the  argunients  made  by  critics  of  the  existing  law.  A 
relatively  recent  proposed  sutement  of  the  unconstitutional  conditions* doctrine  is 
Professor  Van  Alstyne^s  article  ©htitled  'The  Demise  of  -the  Right-Privilege. 
Distinctiortv  fn  Constitutional  Law.">'^  The  N.Y.U.  article  mentioned  in -Chapter  I 
relies  extensively  on  the  Van  Alstyne  analysis,  as  does  this  chapter.  ^ 

Van  Alstyne  quotes  an  early  statement  of  the  idea  of  unconstitutioi^Lconditions 
by  Mr.dtJstice  Sutherland  m  Frost  v.  Railroad  Commission:  ^  *  ^       v  * 

It  m^ld  be  a  palpable  incongruity  to  strike  down  an  act  of  state  legislation 
whicjj^  by  words  of  express  divestment,  seeks  to  strip  the  citizen  of  ri^ts 
guaranteed  by  the  fede/^l  constitution  but  to  uphold  an  qct  ^by  which  the 
same  result  ' is  accomplished  under  the  guise  of  a  surrender  of  a  right  if/' 
exchange  for  a  valuable  privitege  which  the^ states  threaten  otherwise  to  with- 
hold     Ifth^  state  may  compel  the  surrender  'ofl>ne  constitutional  right  asla ' 
tondition  of  its  favor,  it, may,  in  like  manner,  compel  a  surrender  of  alL  It  is 
inconceivable  that ,  guarantees  embedded  [in"  the  ComUtutlon  of  the  United  . 
1  States  may  thus  be  manipulated  out  of  existence,  ' 

r  '  .  *  * 

Van  Alstyne  restates  the  doctrine  thus* 

f  Wjhatever  ah  express  constitutional^  provision  forbids,  government  t&do 
directly  it  equally  forbids  government  ta  do  indirectly.  As  a  consequence,  it 
^  seems  to  follow  that  the  first  amendment  forbids  Mte  government  to  condition 
its  largess  upon  the  willingess  of  the  petitioner  to  surrenher  a- right  which  he 
woufd  otherwise  b^  entitled  to  exercise  as  a  private  citizen  . . . , 

.  .-..The  doctrine  would  appear  to  bpply  equally  well  to  every  other  case  wher£ 
the  'enjoyment  of  a  government<o(jnected  interest  is  conditioned  on  a  mle-  * 
requiring  that  one  abstain  from  the  'exercise  ^of  some  right  protected,  by  an 
express  clause  in  the  Constitution.  ^  ^ 
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Van  Alstyne  admits,  to  on^y  one  "major*  limitation  on  the*doctrlne:  the 
petitioner 'must  demortstrate  that  the  condition  of  which  he  or  she  complains  is 
unreasonable  m  the  special  sense  that  it  prohibits  or  abridges  the  exercise  of  a  right 
protected  by  the  C9n^titution.  In  applying  the  doctrine,  according  to  thi^view,  a 
court  need  simply  apply  a  given  constitutional  provision  in  order  to  forbisi  govern- 
ment from  conditioning  rts  largesse  on  any  waiver  of  such  a  provision  regardless  of 
the  circumstffice.,  "...  a  court  may  seem  to  have  but  a  single  straightforward 
question  to  res§|ve;  did  the  regulation  in' question  condition  the  petitioner's  privi- 
lege upon  the  ^iver  of  a  named  constitutional  right?^^  Usually,  courts  have 
applied  the  doctrine  J^nly  to  statutes  or  regulations  that  directly  forbid  the  enjoy- 
ment of  an  explicit  constitutional^right,  rather  than  where  .the  conditions  of  the 
government  benefit  have  only  an  indirect  effect  on  such  a  right  and  do  not  directly 
ancJ  wholly  forbid  its  exercise.  Howfver,  where  a  statute  indirectly  burdens  a  right, 
the  courts  may  balance  the  governmental  concern  against  the  extent  of  the  burden 
to  determine  whether  the  statute  i? constitutional.^^  '  "  '  ^. 

■  Critics  of  existing  law  have  suggested  that  the  doctine  of  unconstitutional 
conditions  is  clearly  applicable  to  the  statutory  restrictions  on  receipt  of  tax 
deductible  contributions  by  conventional  charities.  Simpfy  stated,  the  argument  runs 
as  follows.  Lobbying  is  constitutionally^  protected  by  the  First  Amendment  right  to 
petition  the  government  and  by  tkp  broader  guarantee  of  freedom  of  speech.  The 
lobbying  restrictions  for  conveiUjonah  charities  condition  a  valuable  governmental 
benefit  ~  entitlement  to  recei^p^nd  use  contributions  deductible  to  the  donors  - 
on  forbearance  from  exercise  of  a  constitutionally  protected  right.  "Deductible'' 
charities  must  indeed' forbear  from  active  lobbying;  more  precisely,  ^f  they  chMse 
to  carry  on  lebbying  programs,  they  must  do  so  by  means  of  affiliated  funds  rather 
than  dire5;tly.  Therefore,  the  unconstitutional  conditions, argument  concludes,  the 
statutes  governing  receipt  of  deductible  contributions  by  charities  are  indirectly 
equivalent  *to  a  direct  and  explicit^legislative  proscription  of  lobbying.  Presumably,  a 
direct  ban  on  lobbying  ^ would  violate  the  Firsf  Amendment.  Therefore,  the  tax 
statutes  are  also  unconstitutional  because  "Whatever  an  express  constitutional 
provision  foFbids  government  to  do, directly  it  equally  forbids  the  gpvernment  to  do 
Indireclty."     .  • 

This  argument  is  appealing. -Analysis,  however,  suggests  that  it  is  seriously  flawed. 
The  doctrine, of  unconstitutional  condi^tions,  while  essentially  sound,  is  susceptible 
to  (overstatement.  It  seems  clear  th^t'the  government  should  not  be  allowed  to 
eviscerate  constitutional  guaraotees  by  indirection  and  subterfuge.  This  is  not  say, 
however,  th^t  every  'act  of  |overriment  regulation  indirettly  or  tangentially  affecting 
the  manner  of  exercising  constitutional  rights  is  equivalent  to  direct  legislative 
negation  of  protected  fr-eedoms.  Many  .government  action^Jimit  or  affect  some 
aspect  of  self-expression  pr  pol^itical  discourse.  Even  in  the  more^proble>Tiatical  con- 
text of  governmental  largesse'expiicitly  conditioned  on  forbearance  from  protected 
acrtivity,  there  is  much  that  government  may  do.  For  example,  a  political  appointee 
may  be  -told  that  continued  employment  is  conditioned  on  forbearance  from  public 
criticism  of  official  l>oli,cy.  However  undesirablenhis  may  seem,  it  is  not  equivalent 
to  a  flat  governmental  prohibition  on  public  comment.  Similarly,  a  public  school 
may  tell  its  teachers  that  their  jobs  are  at  risk  if  theyjnake  racist  comments  in  the 
classroofn.  Such  a  policy  is,  in  constitutional  terms,  not  tantamount  to,  a  law  pro- 
hibiting  such  comments  generally.  .  -  -  ^ 

Recent  authority  from  the  Supreme  Court  confirms  the  view  that  the  doctrine  of 
unconstitutional  conditions  means  rafher  less  than. is  sometimes  supposed.  In  C/V// 
Se/vice  Commission  v.  Natidnai  Association  of  Letter  Carriefs^^  the  Qdurt  con- 
fronted a  claim  of  unconstitutional  conditions  more  persuasive  than  that  of  a  char- 
ity*required  t6  establish  a  separate  fund  in  order  to  lobby.  \ti  Letter  Carriers,  the 
principal  plaintiff,  a  labor  union  of  federal  employees,  sued  to  invalidate  5  U.^.C. 
section  7324(a)(2),  which  fofbids  certain  partisan  political  activities  by  such 
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'^Wployeps.  The  Court  concluded  that  the  elimination  of  political  favoritism  from 

,  the  programs  of  government  wa^  a  valuable  purpose  and  Tunhesitatingly"  reaffirmed 
tna^'  Congress  bas  the  power  ,  to  prevent  civil  servants  from  engaging  in  partisan 

'  poht^cal  activity.  Thus,  the  Court  in  Letter  Carriers  upheld  its  similar  1947  decision 
in  United  Pubtic  Worfiers  v.  iVIitcheil?^  Significantly,  that  earlier  case  was  identified 
by  Van  Alystyne  as  incorrectly  decided  under  a  literal  afiplication  of  his  rules.^^  At 
the  very  least,  Letter  Carriers  signals  a  brake  on  the  overstatement  implicit  in  an 

^  abstract  formulation  of  the  doctrine  of  unconstitutional  conditions.  The  crucial 
considerations  are  the  context  of  the  government  action  and  the  content  of  its 
tmpact  on  protected  freedoms.  It  is  worth  noting  that  Urjited  Public  Worfiers  and 

Xetter  Carriers  involved  stiatutes  flatly  prohibiting  partisan  political  activities  by 
persons  holdmg  civil  service  positions.  As  tiie  next  section  of  this  chapter  will  show 

}  nothing  comparaqle  is  involved  here. 

f  xcept  by  n(ieans  of  an  expansive  statement  of  tiie  doctrine  of  unconstitutional 
conditions,  'the^doctrine  is  largely  inapplicable  to  the  charity  lobbying  issue.  To 
denrwnstrate  Why  this  is  so,  one  must  consider  how  tiie  lobbying  restrictions  apply 
to  charities , receiving  deductible  contributions,  the  consequences  of  tiiose  restric. 
ti,Ons,  and  tiie  strength  of  the  federal  policy  i>ehind  tiie  restrictions. 

A  ^'^^•ir^'  ^^'.^'^  ^^"^^^  Alstyne  Ipalysis  at  ifs  broadest  formulation. 

^cordlngJy,  tiie  impact  of  the  lobbying  restrictions  is  phrased  this  way:  'The 
^effect  of/ tiie  restrictions...  is;to  withhold  or  witiidraw  tb^tU^vi leges  of  tax 
cxemptldn  and  qualification  to  receive  deductible  contributions  mm  charities  which 
engage  /in  specified  Fir^t  Amendment  activities  of  more  than  an  insubstantial 
.anK)uqt.  In  'fact,  the  Code  does  not  forbid  lax  exemptions  for  charitable 
2^?/"J/rV^"*       ^"^^^^  insubstantial  amount  of  lobbying.  Section 

501  (d(4)  allows  such  organizations  to  retain  tax-exempt  status. 

•    of  course,  ;many  eleemosynary  groups  want  more  than  lax  exemption  of  tiieir 
income.  They*  also  wish  to  be^  eligible  to  receive  deductible  contributions  under 
section  170(c).  For  tiiis  reason,  most  conventional  charities,  s^ek  tax  exemption  notj 
under  section  501(c)(4),  which  permits  lobbying,  but  rather  ujider  501(c)(3),  which 
pa^llels  the^  pr^ovision  authorizing  deductibilky  of  contributions  by  <donors  and 
which  does  restrict  lobbying.  Thus,  it  is  not  really  tax  exemption  of  tiie  charity 
which  is  at  stake  but  ratiier  deductibility  of , contributions  .by  donors. 
"^Once  attention  is  squarely  focused  on  the  deductibility  of  contributions  by 
'-dor^prs,  the  unconstitutional  conditions  argument  seems  less  strong.  Donors  do 
^  obtain  tax  benefits  if  tiiey  channel  titteir  donations  to  charities  tiiat  do  npt  engage  in 
^  lobbying.  Such  channeling  U  a  condition  for  receiving  the  government  benefit  of  a 
tax  ^deduction  for  contributions.  Buf'NVher'e  is  tiie  unconstitutional  condition?. 
I^norS'^are.not  required  to  give  &p  their  protected  right  to  lobbyJfh  return  for 
obtaining  deductions.  On  the  contrary,  tiie  right  of  donors  to  lobtii^%*unim paired.  ' 
They  may  spenjl  tiieir  funds  to  lobby  on  anV  personal-choice  issue  just  asihey^may 
use  their  resources  to  purchase  any  othe^tem  of  consumption.  Butthey  mpst  lobby 
with  after-tax  dollars.  This  is  true  whether  the  donors  lobby  individually  of  through 
'tax«€xe|pptv^charitable  organizations  or  in  any  other  way  not  related  m  the  net 
income  concept  underlying,  tiie  tax  lav^:  Thus,  the  availability  of  dedJctions  for 
contributions  to.  charities  is  r?ot  conditioned  nn  any  way  on  forbearance/by  donors 
of  exercise  of  their  constitutional  rights.  ,       '  /    -  ^ 

,lt  is  true,  of  course,  tiiat  lobbying  activitfes  are  not  treated  as  favorably  as  tiiey 
might  be.  The  government  could  establish  the  policy  that  it  would  subsidize  Iqbby- 
-tng  as  a 'particularly  favored  form  of  personal  consurhption.  For.  purposes, of  con-, 
stitutional  analysis,  however,  tiiis  point  is  irrelevant.  The  fact  that  tiie  government 
coufd  <favor  lobbying  by  authorizing  deductions  for  lobbyAg  expenditures  does  not 
mean  that  it  has  to  do*  so.  Simply^to  ask  the  question  whether  donors  have  a  First 
Aifncndmcnt  right  to  insist  on  deductibility  of  lobbying  expenditures  provides  its 
:bwn-^swer.  Neither  tiie  N.Y.U,  article  nor  any  .other  commentator  of  note  has  ^' 
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suggested  that  the  tienial  of  dedjuctions  for  lobbying  expenditures  not  incidental  to 
the  production  of  income  contravenes  any  constitutional  principle.  Yet  in  a  real 
sense  that  is  all  that  is  involved  in  the  lobbying  restrictionimposed  on  charities 

receiving  deductible  contributions.   ur- 

The  argument  is  made  that  although  lobbying  restrictions  do  not  infringe  the 
rights  of  donors,  Jthey  do  infringe  on  the  First  Amendment  rights  of  the  charities 
themselves.  The  position  advanced  is  that  the  proper  focus. of  analysis  is  {he  charity 
as  an  independent  entity,"  which  is  denied  the  valuable  beriefit  of  receiving  tax 
deductible  contributions  unless  it  forbears  from  more  than  insubstantial  amount 
of  lobbying.  This  argument  is  rebuttable  on  two  grounds.  First,  it  places  form  over 
subsUnce.  The  practical  consequence  of  removing  the.  lobbying  restrictions  on 
section  501(c)(3)  organizations  would  be  to  allow  donors  to  deduct  expenses  for 
personal -choice  lobbying  so  long  as  the  funds  are  pooled  together  with  donations 
from  other  like-minded  individuals.  Congress  instead  chose  to  ignore  the  formality 
of  an  independent  legal  entity,  particularly  m  the  case^^f  foundations,  and  concen- 
trate on  the  reality  of  the  situtation.  Otherwise,  the  decision  not  to  subsidize 
personal -choice  lobbying  would  be  effectively  undercut  by  the  use  of  a  charitable 
organization  to  make  lobbying  expenditures.  Second,  the  restriction  on  lobbying 
applicable  to  section  501(c)(3)  organizations,  which  receive  deductible  funds,  does 
not  apply  to  such  organizations  which  take  the  trouble  to  reorganize  themselves  so 
as  to  be  affiliated  with  section  501(c)(4)  organizations  to  pursue  the  same  charitable 
ends  by  means  of  lobbying  with  nondeductible  contributions.  Specifically,  under  ^ 
4Revenue  Ruling  54-243,  a  section  50l(c)^3)  organization  would  seenfKta  be  free 
to  reconstitute  itself  as  a  section  .501  (c)(3)  group  affiliated  with  a  separately 
organized  SDl (c)(4)  entity.  The  Service  will  insist  that  none  of  the  operations  and 
resources  of  the  section  501(c)(3)  fund  be  ,employed  to  support  Jobbj/ing  activities 
of  the  section  501^c)(4)  fund  and  may  even  take  an  expansive  view  of  what 
activities  are  related  to  lobbying.  If,  however,  a  lobbying  group  obtains  non- 
deductible contributions  on  its  own,  the  section  501(c)(3)  part  of  the  entity  will 
definitely  continue  to  be  eligible  for  deductible  contributions.  This  is  surely  the  case 
where  the  work  of  the  section  501(c)(3)  effort  is  not  merely  tor  exploitation  by  the 
affiliated  lobbying  fund, 

The'N.Y.U.  analysis  analogizes  setting  up  an, affiliated  lobbying  fund  to  creating 
another  p^son  to  exercise  protected  liberties.  This  analogy  is  intended  to  set  up  the 
argument  ,  that  conditioning  a  government  benefit  on  forbearance  from  exercising 
constitutional  rights  by  one  person  is  not  cured  by  the  fact  that  another  person 
may  exercise.  those  rights,  A  separate  section  501(c)(4)  organization,  however,  is  not 
another  person  but  is  rather  only  an  affiliated  Entity  controlled  by  the  same  persons 
who  run  the  section  561(c)(3)  charity  and  serving  the  same  charitable  purposes.  As 
a  practical  matter,  creating  a  separate  501(c)(4)  organization  for  lobbying  only  has 
the  consequence  of  requiring  that  lobbying  be  conducted  with  nondeductible 
contributions.  The  administrative  burden  of  creating  a  separate  fund  is  small.  Thus, 
the  tax  "statutes  create  a  scheme  with  a  minimum  burden  required  to  effect  the 
policy  judgment  against  tax  subsidies  for  personal-choice  lobbying.  The  only  burden 
imposed  on  a  charity  is  that  it  cannot  elfcit  deductible  contributions  and  engage  in 
sgbstantial  lobbying  with  those  contributions.  But  it  can  create  a  separate  but 
affiliated  fund  to  lob'by  with  nondeductible  contributions.  In  either  event,  the 
income  of  the*  charity  itself  is  tax*exej|ppt. '  ;  '  ^ 

Also  requiring  analysis  is  the  federal  interest  in  disallowing  deductibility  of 
donbrs*  personal-choice  lobbying.  The  government  policy  behind  the  lobbying 
restrictions  is  typically  described  as  the  judgment  jhat  the  public  fisc  should  not 
subsidize  lobbying,  which  is  simply  one  form  of  consumption  by  the  donors.  The 
classic  statement  of  this  rationale  comes  from  judge  Learned  Hand's  opinion  in  Slee 
V.  Commissioner:'^^  "F^olitical  agitation  as  such  is  outside  the  statute,  however 
innocent  the  aim  . . .  Controversies  of  that  sort  must  be  conducted  without  public 

444 


i953 


subvention;  the  Treasury  stands  aside  from  them."  Slee  bars  deductions  by 
individuals  for  donations  to  charities  heavily  engaged  in  noneducational  fobbylng. 
Jhe  definition  of  eductional  seems  to  connote  an  effort  to  provide  a 'legislative 
body  with  all  the  facts  on  a  particular  issue  as  distinct  from  an  effort  to-proselytize 
for  one  side  of  any  of  "the  many  causes  in  which  ardent  persons  engage/*^  ^ 

Quoting  Slee,  the  Supreme  Court,  in  Cammarano  v.  United  States,  added  that 
•'Nondiscriminatory  denial  of  deduction  ...  is ...  a  determination  by  Congress  that 
since  purchased  publicity  can  influence  the  fate  of  legislatior\  which  will  affect, 
"directly  or  bdirectly,  all  in  the  community,  everyone  in  the  community  should 
stand  on  the  same  footing  as  regards  its  purchase  so.  far  as  the  Treasury  of  the 
United  States  is  concerned.''.  According  to  Commissioner,  this  is  a  "sharply  defined 
nationaj  policy.'/^*  Commissioner  involved  restrictions  on  deductibility  of  business 
.lobbying  (in  that  case,  indirect  lobbying);  Ske  was  a  charitable  donor  case. 

Judge  Hand's  reference  in  She  to  *'ardent  persons'*  rather  than  to  organizations 
and  the  fact  Slee  was  a  donor's  case  are  important.  Contributions  to  charities 
are  personal  expenditures  by  the  donors.  Allowing  deductibility  of  such  contri- 
butions amounts  to  a  tax  subsidy  for  specified  forms  of  consumption.  Disallowing 
deductibility  for  lobbying  expenses,  whether  incurred  directly  by  individuals  or 
through  a  charity  entitled  to  receive  deductible  contributions,  represents  a  federal 
policy  against  pi|blic  subvention  of  personal-choice  lo1?bying.  Charity  lobbying  is 
personal-choice  lobbying  even  though  the  issues  involved  may  be  matters  of  public 
concern.  The  donor  chooses  the  issue  or  interest  which  he  seeks  to  advance  through 
lobbying.  Thus,  for  example,  a  contributor  to  a  conservation  organization  chooses 
to  spend  his  o^'her  resources  on  behalf  of  conservation  efforts.  A  goal  of  the  federal 
policy  of  denying  public  subsidies  to  the  latter  form  of  consumption  is  to  avoid 
public  subsidy  to  lobbying  on  behalf  of  the  political  preferences  of  persons  most  able 
to' make  donations  to  their  personal  causes.  TJie  policy  is  directed  at  donors 
rather  than  at  the  criarlties  themselves,  "jxs  consideration  of  the  provision  for  tax- 
exempt  lobbymg  oirganizations  unde^  section  501  (c)(4)  makes  clear. 

The  policy  against  public  subsidy  of  lobbying  on  personal-choice  issues  has  been 
part  of  the  Internal  Revenue  Code  for;  42  years.  For  16  years  prior  to  that' business 
deductions  for  lobbying  were  prohibited  under  Treasury'  regulationsr^  Most 
recently,  as  part  of  the  Tax  Reform  Act  ori969.  Congress  enacted  section  4945  of 
'  the  Code,;;,Which  deals  with  lobbymg  activities  by  private  foundations.  Recognizing 
that  foundation  lobbying  pay  represent  nothing  more  than  the  personal  political 
preferences  of  foun^rs,  major  donors,  and  managers.  Congress  enacted  section  4945 
to  forbid  foundavK^ lobbying.  Thus,  itjs  now  impossible  for  a  donor  to  obtain  a 
deduction  for  a  c6(ifribution  *Ib  the  lofbyVng  efforts  of  a  foundation  *or  Tor  a 
i|iundation  to  jrecerye  deductible  contributions  to  its  lobbying  Activities.  The 
-*«roonafe,  of  CQiirse,"'is  the  same  as  that  reflected  in  the  lobbying  restrictions  on 
conventional  pj^Uc  charities,  the  public  should  not  subsidise  political  preferences  of 
Individuals,  wither  through  direct  personaj^jobbying  or  through  use  of  some 
Intermediate  entity  to  acconnplish  the  same  resuk. 

CONSTITUTIONALITY:  EQUAL  PROTEfcTIOIj^ 

A  frequent  criticism*  of  the  deductibility  restrictions  on  lobbying  i|.  that  they 
abridge  the  right  to  equal  protection  of  the  laws.^^  The  right  to  equal  protection  is, 
^nerally,  the  right  not  to  be  discriminated  against  where^  there  is  ntflproper  basis 
for  discrimination.  Exactly  what  is  a  "proper  basis"  is  a^%deral  *constitutional 
question.  ^ 
,  ,  Critics  of  the  restrictions  argue  that  conventional  charities, (which',  of  course,  are 
— organizations)  are  discriminated  against  as  compared  with  tax-exempt 
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business  trade  associations,  tax-exempt  labor  unions,  and  b.usinesses  generally. 
Another  argument  lb  that  conventional  charities  are  discriminated  against  as  com- 
pared with  fraternal  ^nd  veterans  organizations.  A  third  argument  is  that  donors  to 
conventional  charities  are  discriminated  against  as  compared  with  persons  making 
payments  to  or  donations  to  other  organizations.^"* 

The  Fourteenth  Amendment  guarantees  to  all  citizens  the  right  of. equal  protec- 
tion under  state  laws.  No  provision  of  the  Constitution  similarly  states  that, citizens 
have  this  right  under  federal  laws,  but  the  guarantee  of  due  process  in  the  Fifth 
Amendment,  which  protects  the  rights  of  citizens  relative  to  federal  laws,  is  gen- 
erally agreed  to  "incorporate"  a  guafkntee  of  equal  protection.  The  Supreme  Court 
has  never  flatly  seated  that  the  due  process  clause  of  the  'Fifth  Amendment  incor- 
porate the  equal  protection  guarantees  of  the  Fourteenth^Amendment,  but  it  has 
gone  so  far  as  to  say,  in  the  recent  case  of  Johnson  v.  Roblson,  that  *'if  a  classifica- 
*  tion  would  be  invalid  under  the  Eqjjal  Protection  Clause  of  the  Fourteenth  Amend- 
ment, it  IS  also  inconsistent  with  the  due  process  requirement  of  the  Fifth  Amend- 
ment."^* The  usual  way  oj  framing  an  equal  protection  argument  is  to  contend 
that  a  -benefit  is  being  gran'ted  to  some  persons' and  not  to  others  on  a  basis  which 
is  arbitrary,  capricious,  or  otherwise  not  supported  by  a  valid  difference  between 
the  two  classes  of  persons,  hence  constituting  an  impermissible  discrimination. 

Due  process  standards  do  apply  to  the,  federal  taxing  power.^^  However,  the 
Supreme  Court  has  railed  that  due  process  standards  will  require  the  invalidation  of 
tax  statutes  only  in  "rare  and  special  circumstances."  To  be  invalid,  a  statute  must 
be  sufficiently  excessively. ''arbitrary  and  capricious"  that  it  is  **so  wanting  in  basis  for 
classification  as  to  produce  ...  a  (confiscatory]  gross  and  patent  inequality. "37 

In  due  process  challenges  to- federal  income  tax  statute;^,  the  classification  must, 
then,  be  arbitrary  in  the  extreme  in  order  to  violate  the  tifth  Amendment.  In  fact,/ 
the  Supreme  Court  has  never  struck  down  the  substance  of  a  federal  income  tax 
statute  on  due  process  grounds.^*  '  ^' 

A  recent  statement  of  the  due  process  standards  applicable  to  the  federal  tax 
power  is  in  United  States  v.  Maryland  Savings-Share  Ins.  Corpohation.  This  case 
arose  when  Maryland  Savings-Share,  a  state-established  institution  which  insured 
deposits  in  state-chartered  sayings  and  loan  associatibns,  sought  an  exemption  from 
federal  income  tax.  All  such  institutions  were  granted  tax  exepaptions  until  I960, 
when  Congress,  by  statute,  limitecl  exemptions  to  institutions  organized  before 
September  1957.  The  Maryland  insuror  was  organized  in  1962.  The  Court  sustained 
the  cutoff  date,  holding"^ that  a  legislative  classification  will  normally  be  upheld  "if 
any  state  of  fact-  rationally  V^tifying  M  is  demonsuated  to  or  perceived  by  the 
courts. (There  were  some  such  facts  available  in  the  legislative  record.) 

The  Code's  restrictions  on  charity  lobbying  are  constitutional  under  this  test  if 
there  are  any  factual  distifnctions  between  conventional  charities  and  the  various 
other  kinds  of  tax-exempt  charities  and  organizations  to  which  charjiies  are  con-^ 
trasted  (with  respect  to  lobbying),  or  any  tiistinctions  between  piersons  making' 
donations  to  conventional  charities  and  persons  making  payments  or  donations  to 
the  other  organizations,  which  would  justify  different  treatment  in  relation  to 
lobbying. 

In  Cammarano  .v.  United  States  the  taxpayer,  a  Washington  State  beer 
^  distributor,  made  contributions  to  help  finance  a  statewide  publicity  program  to 
defeat  an -initiative  to  place  retail  wine  and  beer  sales  under  state  control.  The  tax- 
payer argued  that  the  Treasury  regulations  which  denied  deductions  for  such 
contributions  placed  such  a  burden  on  a  form  of  speech  .that  the  regulations 
,  violated  the  First  Amendment.  The  Court  held  that  this  argument  was  meritless, 
stating  that  the  taxpayer  was  ''simply  being  required  to  pay  for  tfio^e  activities  out 
of  (its]  own  pockets,  as  everyone  else  engaging  in  similar  activities  is  recjuired  to 
do"  oh  a  *'(nlondiscriminatory"  basis.  The  Court  stated  that  everyone  in  the 
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community  should  stand  on  the  same  footing  as  regards  purchased, loW)ying  sp  far  as 
,  ttie  Treasury  of  the  United  States  was  concerned,  and  called  this  a  "sharply  defined 
natibnaf"poliQy/'*2 '  ^  '  . 

Cammamo  was  decided  three  years  pripr  to  the  Reverfue  Act  of  1962,'rwhich 
added  subsection  1612(e)  .to  the  Code,  allowing  deductions  for  direct  business 
lobbying.  In  li^t  of  the  1962  {Revenue  Act,  a  lobbying  charitable  organization 
could  now  direct  th^  Supreme  Court's  attention  to  the  denial  to  its  donors  of 
deductions,  and  the  simultaneous  allowance  or  deductions  for  business  lobbying.  Is 
this  situation  sufficiently  discriminatory  to  require,  under  the  Maryland  Savings- 
'  Shar§Mstt  invalidation  of  the  deductibility  restrictions? 

The  answer  is  surely  no.  Even  the  most  hostile^  critic  of  the  lobbying  restrictions 
would  concede_that  Jhere  are  factual  distinctions  between  conventional  charities, 
and  trade  associations,  labor  unions,  and  ordinary  businesses  which  provide  at  least 
some  support  for  different '"treatment  in  relation  to  lobbying.  Not  only  are  there 
such  factual  distinctions,  but  there  are  also  fundamental  analytical  differences 
betvte^  these^rganfiationsr  as  elaborated  upon  in  Chapter  III.  Differences  among 
these  eroups  serve  equally  to  differentiate  persons  making  payments  (for  example, 
donap)\to  such^ groups.  There  is  no  doubt  that  these  differences  enable  Code 
sectiohi  170(c)(2)  and  its  counterparts  to  withstand,  under  t>ie  Maryland  Savings- 
Share  tesk,  an  equal  protection  attack  in  this  context.-' 

Fronri  tthe  viewpoint  of  fiscal  analysis,  there  are  fewer  differences  between 
conventional  charitabfe  organizations  and  veterans  and  fraternal  organizations.  Howr 
ever,  the  factual  diffef^rices  ,among  them  also  ^re  sufficient  to  enable  congressionai 
.  distihctions  along  the  same  line^  to*  withstand  an  equal  protection  attack.**^  The 
conVessional  distinction  among  various  kinds  of  charitable  groups  is  not  a  cTassific? 
tion  system  that  burdens  constitutional  rights  in  any  material  way.  All  donors  may 
direct  their  donations  to  lobbying  activities;  some  doners,  to  ordinary  charitable 
causes,  will  receive  no  tax  deductions  for  doing  so;  others,_donors^  to  fraternal  and 
veterans  organizations,, will  receive  tax  deductions;  but  no  one's  right  to  expression 
Is  burdened.  All  charitable  causes  may  carry  on  lobbying  activities;  conventional 
charitable  organizations  must  conform  to  certain  administrative  requirements  - 
establishing  an  affiliated  fund  -  in  order  to  do  so.  Any  such  adminiftrative  require- 
ments'^are  not  burdens  sufficient  to  require  the  kind  of  strict  judicial  scrOtiny;^ 
applied,  for  example,  in  the  1968  equal  protection  case  of  Shapiro  v.  Thompsonf^^^^ 
to  deternline  that  tfiey  are  supported  by  a  sufficently  strong  federal  interest.  How- 
fver^  the  federal  interest  in  denying  deductions  for  personal-choice  lobbying  should 
be  julficient  to  vyjthstand  such  scrutiny,  being,  according  to  Cammarano^  a  IJsharply 
■s^defined  national  -policy."  ^  ^ 

^Classifications  based  pn  criteria  over  which  an  individual  has  no  control,  such  as 
ttce  or  ^national,  origin,  also  trigger,  special  judicial  scrutiny  under  the  equal  protec- 
tion clause.^ Such  classifications  are  considered  **suspect"  or  "rtividious.^^  A  court 
wili  very  car^ully  examfne  a^  statute  embodying  an  .acknowledgedly.  suspect 
classificalion  beT0|;e  it  will  uphold  it.  _  - 

The  only  possiBle^  suspect  class  issue  concerning  charity  lobbying  relates  to  a 
.  distirxction. between  la'rge  and_small  charities.  It  has  been  argued  that  large  charities,' 
eyen  though  a  "substantial"  part  of  their  activities  may  not  consist  of  deductible 
lobbying,  can  nevertheless  carry  on  effective  lobbying  programs  because  even  an 
"insubstantial"  part  of  ttje  activities  of  a  large  charity  may  be  considerable  on  at) 
absolute  scale.  By  contrast,  it  is  argued,  since  any  part  of  a  small  charity's  activities 
may  be  JJsubstantial"  in  rektion  its  total  activities  such  a  charity  may  never  permis- 
sibly carry  on  an^ffectlve  lobbying  program.  This  classification  may  be  suspect  or 
'  invidious  because  the  ability.  19  exercise  First  Amendment  protected  rights  seems  to 
.turn  on  the  relative  "wealth"  ^f  the  organizations,  a  distinction  which  seems,  on 
first  examination,  to  be  distast^^ful.  In  the  U.S.  Court  of  Appeals  (D.C.  O'rcuit) 
proceeding^  in  '^Americans.  United*'  Inc.  v.  Walters  the  charity  plaintiff  argued  that 

'        •  ■•  ■       447'    '   V    •  ■ 


2956 


the  "size"  of  a  conventional  charitable  organization  is  "directly  related  to  its  wealth 
and  power  structure  ...  allowing  larger,  richer  organizations  more  'dollar 
punch*  The  court  of  appeals  concluded  that  this  argument  raised  a  "substan- 
tial constitutional  question**  under  28  U^S^-  section  2201.  ^ 

The  Supreme  Court  has  since  defined  suspect  wealth  classifications  in  such  a  way 
as  to  eliminate  the  possibility  that  this  argument  has  any  validity,  in  San  AntorTtt>^ 
Independent  School  District  v.  Rodriguez,^ which  was  handed  down  about  two 
months  after  the  Court  of  Appeals  considered  "Americans  United.'" 

Rodriguez  involved  an  action  by  certain  Texas  school  students  from  poorer 
school  dislrict>.  They  argued  that  the  state  system  of  financing  public  schools  (by 
means  of  realty  taxes  on  tax  bases  which  varied  markedly  amon^  school  districts) 
had  the  effect  of  providing  low-quality  education  to  poor  families,  resident  in  poor 
districts,  and  high-quality  education  to  affluent  families,  resident  in  affluent 
districts.  If  this  premise  were  accepted,  then  the  Texas  system  discHminated,  on  the 
basis  of  wealth,  in  the  provision  of  education.  If  the  right  to  a,  public  education 
were  a  fundamental  constitutional  right,  and  if  Nvealth  was  a  susbect  classification, 
then  the  school  finance  system  violated  the  Fourteentji  Amendment.  The  Court 
held  that  discrimination  based  on  wealth  would  only  be"" suspect  where  a  statutory- 
framework  had  the  effect  of  completely  barring  eligibility  for  a  valuable  benefit 
because  of  individuals'  inability  to  pay.^* 

The  Revenue  Code's  restrictions  on  charities'  lobbying  with  deductible  funds ^do 
not  have  the  effect  of  depriving  indigents  of  benefits,  Which  would  seem  to  be  the 
limits  of  the  wealth  classification  doctrine  as  .defined  in  Rodriguez.  No  Supreme 
Court  opinion  reviewed  in  this  research  has  intimated  that  Wealth  might  ever  be  a 
suspect  classification  for  legal  entities  other  than  natural  persons.  Accordingly,  the 
wealth  classification  argumerit  in  ''Americans  United"  would  fail  as  an  attack  on  the 
deductibility  restrictions  in  the  Code.-  ^  ^ 

yi  ^ 
rONSTITUTlONALITY:  VAGUENESS 

A  third  major  argument  for  the  proposition  that  the  deductibility  restrictions 
violate  the  Constitution  is  that  the  language  of  the  restrictions  is  impermissibly 
vague.  Critics  of  the  restrictionv>;}ingle^ut  the  term  "substantial  part"  as  being 
particularly  ambiguous.  LitigatiyftTtratTtnges  have  also  focused  on  the  term 
^•propaganda**  and  the  phrase  "attempting  to  influence  legislation." 

Vagueness  arguments  are  based  on  the  principle  that  the  due  process  guarantee  of 
the  Constitution  requires  that  the  ordinary  xjtizen  have  notice  of  a  law  before  he  or 
she  may  be  subject  to  its  exactions."*^  A  leading  article  on  unconstitHtional  vague- 
ness,^^ by  Professor%ithony  Amsterdam,  suggests  that  those  statutes  most  likely  to 
be  judicially  struck  down  as  vague  are'  those  that  appeal  to  judgment  or  that  involve 
a  question  of  degree.  Critics  of  the  deductibility  restrictions  suggest  that  the  term 
"substantial"  is  such  a  term  and  therefore  itj^nay  be  d^ectively  vague. 

Th^  New  York  Univiersity  article^  ^  exanMnes>tne.  language  of  Code  *  sections 
170(c)(2)  and  401(c)(3)  in  the  context  of  the  regulation  of  constifutionally  pro- 
tected activities  rn  this  case,  primarily,  speech.  Statutes  which  regulate  protected 
activities  are  held  to  higher  standards  of  specificity^.  A  vague  statute  requires  the 
citizen  to  restrict  his  or  her  conduct  to  a  greater  extent  than  Congres^  may  have 
intended  or  than  Congress  could^expjicitly  command.  A  vague  statute  lerfds  itself  to 
subjective  enforcement.  In  the  case  of  the  deductibility  limitations,  deductible 
activities  may  be  reclassified  as.  nondeductible  activities  simply: by  virtue  of  being 
carried  on  simultaneously  with  an  "attempt  no  influence  legislation."  Jhe  critics  of 
the  deductibility  restrictions  argue  that  the  statute  has  all  these  faults.  They  also 
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argue  that  if  *the  use  of  ''substantial  part  refers  to  somej  fixed  proportion  or  per- 
centage, it  is  impossible  to  discern  this  percentage,  or  of  what  it  is  a  percentage, 
fronn  the  statutory  language.      '  / 

As  an  initial  matter^  the  critics  have  a  difficult  task  in  establishing  that  a  federal 
statute  is  unconstitutionally  .vague.  To  1960,  in  fact,  the  Supreme  Court  had 
nullified  only  two  federal  statutes  on  vagueness  gFOunds.  Most  statutory  terminol- 
ogy, of  course,  is  mare  or  less  readily  definablev  Terms  definable  by  reference  to 
Objects  of  common  experience  are  less  likely  to  be  found  unacceptably  vague. 
Terms  found  in  the  common  law,  in,  administered  statues,  in  civil  rather  than 
criminal  statutes,  or  in  older  statutory  provisions  have  historically  been  less  likely  to 
be  found  ^eficient.*^  Terms  in  statutes  having  the  effect  of  regulating  speech, 
however,  have  indeed  been  heici  to  a  higher  Standard  of  precision.  * 

The  case  seems  strong  that  the  two  concepts  of  "propaganda"  and  "attempting 
no  influehce  legislation"  are  in  the  category  of  "abstractions  of  conrimon  certainty" 
found  in  the  Amsterdam  article  no*t*te  have  been  struck'  down  by  the  Supreme 
Court.  Webster's  Thfrd  New  \lnterriational  Ditttonafy  defines  "propaganda,"  gen- 
erally, as  one-sided  advocacy^  The  Supreme  Court  has  defined  **to  influence  ... 
legislation*'' in  United  States  v.  Harriss  2Lnx\  in  United  States  v.  Rume/y,  both  cases 
from  the  1950's.*^  Both  terms  are  defined  in  detail  in  the  Income  Tax  Regulations 
at  section  1.50*1  (c)(3)-l(c)  and -1(d).     -    '  * 

The  critics  would  argue  th^t'the  term  "substantial  part,",  however,  is  not' an 
"abstraction  of  common  certainty."  Instead.  , they  argue,  "substantial  part"  is  a 
member  of  a  class  pf  terms  which,  according  to  Amsterdam,  is  more  likefy  to  be 
struck  down  by  the"^  Supreme  Court  on  vagueness  grounds  -  terms  which  involve  an 
appeal  to  judgment  or  a  questipn  of  degree.  Webster's  offers  as  various  synonyms 
for  ''substantial"  such  terms.as  material,  real,  important,  essential;  considerable;  and 
carryirfg  weight,  as  in  "substantial  evidence."  Biack's  Law  Dictionary  (4th  ed.  1968) 
ofifers  as  synonyms  such  term^  as  real,  considerable,  actual,  something  of  worth,  and 
material.  '  ;    .  '  *    *      ^  '  ' 

Interpretations  of  "substantial  part" 'appearing  in  past  decisions  con^Uuing  the 
deductibility  restrictions  are,  fof  example,  "essential,"  "not  tncidental;"^^  signif- 
icant;55  not  •*minpr;"5  6  and  not  "small,"  more  than  "sporadic,"  and  of 
"cpnsequence."^''  In  none  of  these  cases,  however,  did  a  couu  rule  on  afiy 
constitutional  challenge  to°  the  term  of  vagueness  grounds. 

The  major  role  played  by  the  "substantial"  test  is  to  place  a  procedural  require- 
ment on  the  prinpipals  (the  officer^,  who  may  also  be  the  donors)  of  a  conventional 
charity .^•^uch  persons  may  not  use  the  deductible  donations  the  group  is  receivmg 
-  that  Is,  gifts  from  persons  who  are  taking  charitable  deductions  for  the  gifts  -  for 
a  regular  lobbying  program.  ,\Yhen  these  officers  of  a  charity  wish  to  commence 
"substantial"  lobbying  activities,  they  must  establish  an  affiliated ^ccttoo  501(c)(4) 
/und  to  accept  nondeductible  contributioips,  which  may  be  spent  on  lobbying. 
^Nothing  tells  suclr  persons  how  much  lobbying  they  may  do,  wjthout  setting  up  an 
affiliated  fund.  On  the  other  hand,  nothing  in  the  Code  prevents  them  from  setting 
ap  such  a  fund.  Nothing  in  the  Code  prevents  them  or  tf^'e  charitable  enterprise 
from  lobbying.  There  is  no  restriction  on  the  speech  of  the  <ionors,  of  the  charity 
group  officers,  or  of  the  charitable  enterprise.  It  is  simply  that  in  the  case  of  donors 
to  or  princit)als  of  a  conventional  charity,  they  must  comply  with  an  administrative 
requirement  before  the' charity  may  start  a  regular  lobbying  progranj. 

There  is  no  authority  invol\^rig  precisely  this  situation.' The  most  clearly  anal- 
ogous situation  involves  lobby  registration.  Under  2  US,C.  ^ction  267,  no  one  nfiay 
become  a  full  time  lobbyist  without  registering  with  the  Ccjngress.  Registration  ^Is 
for  disclosure  of,  the  lobbyist's  associates'  names,  employment  situation,  specific 
activities,  and  expenditures,  aDd  is  required  every  three  months.  These  requirements, 
jconsiderably  more  onerous  than  a  requirement  to  channel  nondeductible  Jobbying 
donations  througK  a  separate  lobbying  fund,  were  upheld  in  United  States  v  Hacciss. 
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Harriss  is  strong  authority  that  tKe  "substantial"  t.est  of  Code  section  170(c)(2)  is  not 
defectively  vague.  This  is  especially  sq  because  in  Hamss  the  statute  was  under  attack 
as  an  abridgement  of  First  Amendment  freedoms  of  speech  and  of  the  right  to  petition 
the  government  because  •the  statutory  terms  ''to  be  used  principally  to  aid"  and 
"the  principal  purpose''  appearing  in  2  U.S.C.  section  266  were  alleged'to  be  fatally 
vague. 

The  -Court  cited  the  legislative  history  of  the  act  to  indicate  that  the  terni 
"principal"  was  adopted  merely  to  exclude  from  the  scope  of  section\266  those 
persons  and  contributions  having  only  an  incidental  4}urpose  of  infjuencirtc  legisla- 
tion. The  decision  went  on  t©  distinguish  between  incidental  ^d  primary  purtoose  as 
'        follows:  *  '  y 

[Tjhe  'principal  purpose'  requirement  does  not  exclude  frogi  the  coverage^ 
^  of  the  Act  a  contribution  which  in  substantial  part  is  to-be  used  to  influence! 
\  legislation  through  direct  communication  with  Congress  or  a  person  whose 
-         aetivitulls  in  substantial  part  a^^  directed  to  influencing  legislation  through 
;    '  /  direct%/Dmmunicatiof>  with  Congress .-. ^  S 

The  case  of  CM/  Service  Commission  v.  Natl  Ass'n  of  Letter  Carriers^ ^ 
^    involved,  in  part,  a  vagueness  challenge ^to  a  provision^'  of  the  Hatch  Act,  which 
linfiits  efforts  by  federal  employees  to  mfluence,  politically,  other  persons  and  to 
influence  the  electoral  process.  The  Hatch  Act  comprises  an  extensive  and  detailed 
legislative  framework  designed  to  regulate  participation  in  activity  which  is  clearly 
protected  under  the  Bill  of  Rights.  Thus  the  act  imposes  drastically  stronger 
.    restrictions  on  First  Amendment-protected  activity  than  does  Code  seption 
170(c)(2).  In  such  a  situation,  \ague  terms  were  much  more  likely  to  be  struck 
*  .       down  than  in  the  case  of  the  Revenue  Code  restrictions. 

Prior  to  Supreme  Court  consideration  of  the  case,  a  three-judge  district  court  had 
invalidated^  the  act  on  vagueness  grounds,^^  in  the  process  referring  to  principal 
preteffents  setting  forth  the  vagueness  doctriner^^  The  Supreme  Court,  however, 
reversed  the  distriU  court  and  upheld  the  statute.  The  challenged  portion  of  the  act 
iaip©ses.0enalties  on  political  activity  which  is  ''active"  (as  opposed;  presumably,  to 
^'inactive*');^^  the  act  also  restricts  activity  which  is  "specifically"  (as  opposed  to 
"generally")  identified . with  a  political  party.^^  Pursuant  to  regulations,  the  act 
places  restrictions  on  activity  the  "real"  purpose  of  which  is  indirectly  ^o  evade  the 
»  act;  on  being  identified  "prominently"  with  politicaf  movements;^''  and  on  cer- 
tain activity  which  "materially"  compromises  the  fe^Jeral  service,^^ 

^^M.^'^  Oymerigthe  Supreme  C^urt  upheld  the  use  of  the  term  , 
":active,**^even  when  it  was  definedi)y  terms  such'as  "re^]','  and  "material,"  which 
are  synonymous  with  /^ubstar\tial,*^ltrongly  indicates  that  a  challenge  to  the  phrase 
"substantial  part"  iniAe-jc)eductibil(|V^restrictions  would  not  be  successful.^^ 

Words  wd  /^/7r^W~  (West,  pecjf^^  edition)  lists  only  two  federal  cases  in 
which  the  opinions  drscuss  rfiallenges  to  the  term  "substantial"  as  being  so  vague  as 
to  be  constitutionally defective.  |0  both,  these  cases,  the  courtshdd  that. the  term 
was  suffji^iently  specific.    (  \     4*>-    /  \  ..^^^.v*  ^  ^ 

In  United  States  v.  Whyei  et  ai,,'^^  the  taxpayer  alleged, that  section  240(b)  of 
the  Revenue  Act  of  1918  was  unconstitutional  because  the  statute  fixed  no  definite 
percentage  of  stock,  but  instead  used  tTie  expression  "substantially  all  the.stock"  in  ; 
setting  the  degree  of  common  ownership  deemed  to  render  corporations  affiliated; 
affiliated  corporations  were  potentially  liable  for  Ijigher  excess  profits  t^es.  The 
opinion  of  the  district  court  does,  not  unambiguously  describe  the  challenge  to  the 
term  as  ^  vagueness  challenge  on  constitutional  grounds.  The  court -held  the 
statutory  phrase  to  be  synonymous  with«- "effective! ly J  "  all  and  "actually"  all,  and 
did  not  dweW  on  any  constitutional  considerations. 
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In  Newman  v.  PJggie  Park  Enterprises^^  the  district  court  sustained  the  constitu* 
tlonality  of  the  term  "substantial  portion"  which  appeared  in  the  public 
accomodations  provisions  of  the  1964  Civil  Rights  Act.''^  j 
^.Plaintiffs  brought  suit  against  the  corporate  defendant  alleging  that  the  defendant 
violated  the  Civil  Rights  Act  by  clenying  service  to  the  plaintiffs  at  several  fast  food 
barbeque  restaurants  solely  upon  the  grounds  that  they  were  Negroes.  As  one  of  its 
defenses,  the  defendant  contended  that  the  phrase  "substantial  portion  of  the  food 
which  it'sefves.  ..ha&  moved  in  commerce"  was  so  vague  and  indefinite  as  to  make 
it  impossible  to  determine  whether  a  person  came  within  the  act.^  ^ 
^  f  he  court,  in  determining  that  the  term  "substantial"  was  not  Vague,  used  the 
definition  contained  in  Black's  Law  Dictionary  (supra),  which  the  court  said  was  the 
term's' **usual  and  customary"  meaning.''*  The  court  apparently  felt  that  regulatory 
language  capable  of  routine  definition  necessarily  survived  the  constitutional  vague- 
ness argunftnts  apparently  raised  by  the  defendant,  for  the  court  did  not  go  beyond 
the  dictionary  in  defining  the  term  and  holding  the  term  to  be  sufficiently  definite. 

Examination  of  entries  in  Words  and  Phrases  for  the  synonyms  nominal,  actual, 
valuable,  wortiiwhile,  finite,  and  material  do  not  reveal  a  federal  case,  wh^re^any  of 
these  teirms  have  been  held  vague.^*        :       '  -  f  * 

As  in  the  cases  construing  the  tei;m  "substantial,"  the  courts  have  interpreted  .the 
meanings  of  similar  nfiodifiers  according  to  the  factual  considerations  of  the  cases 
before  them  and  in  line  with  their  plain  meaning,''^  i 

In  addition  to  construing  the  term  "substantial"  as  it  is  used  ih  the  context  of 
th^  .charitable  contributions  provisions,  the  fedtral  Qourtshave  interpreted  the  tel^ 
in  other  statutes  by  reference  to,  for  example,  legislative  history,'' ^  administrative 
interpretation, 7 «  ratio  or  relative  value, ''^  and  a  factual yOr  case  law  determination.^^ 
The  term  "suBstantial'*  and  its  cognates  ^appear  in-  the  Revenue  Code,  271  times 
(1972)*  ^  and  haye  never  been  held  unduly  ambiguoas.  /  }  '  . 

Given  the  Authority  of  Harrtss  and  Letter  Carriers^  reference  to  the  cases  sub- 
sequentlv  'discussed  is^ almost  unnecessary.  In  Harriss,  administrative  restrictions  on 
lobbying,  even  when  .the  restrictions  contained  imprecise  terrns,  were  uphHd.  In 
^Letter  Carriers,  actual  prohibitions  on  First  Amendment-pcotected  activity  were 
upheld  in  the  face  of  the  contention  that,  the  prohibitions  were  vague.  Both  cases 
involved  terms  similai;  to  the  terms  of  the  deductibility  restrictions. 

^  vn 

\ 

CONSTITlfnONAL  QUESTIONS  RAISEd  BY  ALLOWING 
DEDUCTIONS  FOR  PERSONAL^HOICE  LOfBBYING 

1  i      '  , 

If  Congress  were  to  provide, tax  subsidies  for  personal-choice  lobbying^ by  indivjd- 
^uals,  it  would  create  constitutional  problems  in  at  least  two  areas.  One  problem 
raised  by  repealing  the  restrictions  concierns  the  relationship  bet>reen  jndividual 
wealth  and  th^  exercise  of  First  Amendment-protected  rights  and  freedoms.!  A 
secpnd  problem  concerns  the  role  of  religious  organizations  in  political  debate. 
These  problems  would  seem  not  to  be  of  a  magnitude  sufficient  to,  invalidate  *a 
statute  granting  charitaBli^  deductions  for  lobbying,  but  do  raise  questions  as  to 
whether  such  a  statute  would  embody  sound  c6nstitutional  policy.  4 .  \ 

Thi|  first  such  problem  in^^olves  thq  varying,  impacts  oh  different  economic  levels 
(6i  donors  of  a  fax  subsidy  for  donations  to  charity  lobbying.  The  l^e.  arises  be- 
caiSse  of  the  way  the  <:haritaj)le  deduction  system  works.  This  deduction  is  pfjmarily 
of  benefit  to.  those  individual  taxpayers  whose  itemized  deduces  are  greater  than 
their  standard  deductions.®^  As  a  practical  matter,  this  meafis  that  the  charitably 
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they  give  to  chanty,  because  5»uch  fam4lies  receive  no  tax  subsidies,^ ^  and  it  is  not 
of  obvious  bqncfit  to  the  roughly  one  half  of  individuals  (and  families)  who  do  not 
ttenrtize  their  deductions.  For  taxpayers  who  do  itemize  their  deductibns,  the 
deduction  reduces  their  taxes *.by  an  amoun.t  ranging  from  14  percent  to. 70  per- 
cent^^  of  phy  total  of  the  contributions.  The  wealthier  the  contributors,  generally, 
the  larger  the  tax  subsidies,  in  doljar  terms,  for  the  contributions.^^ 

Tax  deductions  for  lobbying  .on  personal -choice  issues  would  subsidize  the  First 
Amehdment-protected  activities  of  some  taxpayers  However,  a  system  of  such 
deductions  would  completely  deny  subsidies  to  poor  individuals  and  famiKes,  and 
deay  subsidies  to  many  middle-income  taxpayers  who  do  not  itemize  their 
deductions.  Briefly  put,  such  a  system  subsidizes  First  Amendment-protected 
activities  of  individuals  in  direct  relation  to  their  wealth.  Subsidizing  the  political 
activities  of  the  wealthy  may  impinge  on  the  protected  freedoms  of  the  fftor  by 
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making  their  rights  less  valuable. 

As  an  initial  matter,  this  system  seems  repugnant  to  American  prirrciples  of  fair 
'play. 

In  the  analysis  of  such  a  subsidy  program,  the  Supreirie  Court's  opinion  in 
^  Rodriguez  (supra)  seems  a  useful  starting  point.  As  the  Court  there  stated,^  the 
individuals  who  were  discriminated  against  in  prc-Rodn^uez  cases  m  which  the 
Court  struck  down  statutory  or  regulatory  schemes  relating  to  wealth  "shared  two 
distinguishing  chai^teristics.  because  of  their  iTfipecunity  they  were  co/npletely 
unable  to  pay  forlttrie  desired  benefit,  and  as  a  consequence,  they  sustained  an 
absolute  deprivation  cS  a  meaningful  opportunity  >  to  enjoy  that  benefit."  Typically, 
in  the  cases  cited  or  discussed  m  Rodnguez,  a  showing  of  indigency  sufficed  to 
demonstrate  that  an  individual  simply  could  not  pay  for  something-a  transcript,'^ 
^  counsel,^^  a  fine,^^  or  an  election  filing  fee^^    and  as  a  result  the  individual  was 
^disadvantaged  in  a  setting  m  which  constitutional  protections  play  a  foremost  role, 
such  as  a  criminal  trial  ^nd  appeal^ ^  or  a  campaign  for  public  office.^ ^ 

In  the  case  of  a  deductible  contribution  to  a  charitable  lobbying  cause,  the 
federal  government,  generally,  would  benefit  the  donor  by  Refunding  a  portion  (14 
percent  to  70  percent)  of  the  donation.  However,. ah  indigent  donor,  for  no  reason  . 
other  than  indigency,  would  be  ineligible  for  a  benefit. 

^  Deductible  status  for  charities'  lobbying  wou'lci  be  a  re^ult^^of  a  dei:islon  by 
Congress  to  ^tilitate  the  exercise  of  a  right  or  freedom  with  cash  subsidies,  but  to 
deny  eligibility  for  the  subsidies  to  all  poor  individuals  and  families.  The  indigent 
individual  would  not  be  eligible  for  a  subsidy  and  as  a  consequence  would  be 
disadvantaged  in  a  setting -the  exercise  of  First  Amendment-protected  rights-in 
which  constitutional  protections  play  a  major  role.  Thus  tax  expenditures  for 
\obbpng  on  personal-choice  issues,  because  of  the.  peculiar  operation  of  the  tax 
subsidy  system,  might  embody  a  constitutionally  questionable  classification.^^ 

A  second  constitutional  problem  which  would  arise  if  all  organizations  were 
allowed  to  lobby  with  deductible  donations  lies  in  the  resulting  increased 
Involvement  of  churches  in  l^islative  controversies.  ^ 

It  is  a  well-known  maxim  that  t|?e  government  shall  not,  under  the  Establishment 
Clause  of  the  First  Amendment,  become  "entangled"  in  religious  affairs.  An  equally" 
important  First  Amendment-inspired  principle,  however,  is  that  reli^ous 
organizations  should  not  become  excessively  en-tangled  in  politics.  This  second  rule 
Is  articulate^i  in  a  number  of  opinions  of  the  Supreme  Court. 

The  1971  decision  in  Le(non  v.  Kurtzman^^  includes  a  succinct  statement  of  this 
.  principle*.  "Under  our  systenri  the  choice  has  been  made  that  government  is  to  be 
entirely^xcludej^from  the  area  of  religious  instfuciion  and  churches  excluded  from 
the  affairs  of  governmert^ln  this  case,  the  Court  struck  down,  on 'establishment 
grounds,  Pennsylvania  and  Rhode  island  programs  which,  paid  a  portion  of  salaries 
of^ teachers  in  -Parochial  schopjs.  The  Court  held  that  it  was  forbidden  for  a  st^te  to 
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^  ,  monty  td^ftese  t^^hers  anil  that  the  program?  CFeatea  excessie 
....^..p/ement"  between  the^s6p  and  th^'chufees,  in  th^^^m^of  enfof  ement.1$n  - 
addltlobal  type  of  ejjtanglemerjt "invalidating  nhe  programs  was  the  ffctential  for 
'inyoivemenl  Of  religion  irv  lobbying  d3\d  carnpaign  activities  relating  to  stat^  aid: 
,  li.  '      * . «     '   ^  '       ♦  f Vt   ^    ^ .      >  1 

Ordinarity  political  debate  ;5^d  division,  however  vigofous  oi^  'even  partisan, 
'  '    are.'nformfU.:  arid*  *  healthy  manifestations  -of  our  democratic  system  of 
^ '  government,  but  political  division  along  religious  lin^s. .  .is  a  threat  to  thc^ 
»^-^.".9™^'  P0l^t»cal  process. . .   It  conflicts  with^our  v^ole  history  and' tradition* 
tOi  permit  questions  of  the  Religion  Clauses  to  assume  such  importance  in  our 
legislatures  5Mid  In  ogr  elections. . .  The  history  of  many  cpuntries-attests  to  the 
;      hazards  of  religfon'^  intruding  into  the  political  arena. 

.  >  \n  Committee  fo^Ptiblic  Education  v.  J^yquist^  '^  the  Court  struck  down,  as 
Violating  EstaBlistftnent  Clause's*  .prohibition  against  financial  support  for 
religion,  a  wide-rangiftg  New  York  State  aid  program  for  private  and  parocWal 
education.  In  li^t  of  this  holding,  the  Court  did  not  feel  it  necessary  to  decide 
^whether  the  aid  program  would  aJso  result  in  excessive  entanglement  of  the  state 
^ ;whh  religion.  In,  the  sense  of  comprehensive  and  specific  state  enforcehlent. 

H6wever,,  as  die  Court  observed,  aid  to  cllundh  schools  carries  grave  potential  for 
f  ^"^1^^^*^"^  ^"  the  broader  sense  of  coijtifiuing  political  strife  over  aid  to  religion, 
cHlliCtefized  briiggressive  •  and  divisivelobbyin^  to  get,  maintain,  or  increase 
appropriations  and  tax  relief/* 

.  '—justice  Black,  dissenting  in  Sodrff  of  Education  v.  Aiien,^^  a  decision  which 
approved  ai  statute  authorizing  a  state  Xo  supply  textbooks  to  students  in  parochial 
schools,  focused  more  specifically  on^fobbying:  *The  same  powerful  sectarian 
religious  propagandists  who  have  succeeded  irj  securing  passage  of  the  present 
law.  .  .doubtless  will  ccfritinue  their  propaganda,  looking  .toward  com'plete*^ 
^  domination  and  supremacy  of  their  particular  brand  of  religion."  And  Justice 
J^^kson,^di5senting  \v\  Everson  v.  Board  of  Education  (supra),  argued  that  a  purpose 
of  the  First  Amendment,  ^bove  all,  wis  the  "great  end'/  of  keeping  "bitter  religious 
.controversy  out  "of  public  life  b^  denying  to  every  denomination  any  advantage 
.from'  getting. control  oi  pi/blic  policy  or  public  pur^."^*^*^  These  analyses  are  as  . 
applicable  to  the  statutes  which  the  Court  has  struck  down*  as  to  the  two  statutes 
upheW  oyer  Justices  Bfack's  ahd  Jackson's  strong  dissents.  ' 
^  ^  These  opinions  discussed  the  dangers  of  church  involvement  in  legislative  activity 
;/;  at  a  time  (as  at  present)  when^  ma§L  church  organizations  werS  federally  tax 
deductible  and  therefore  not,  able  ^*-^age  in  lobbying  activity  with  deductible 
,  funds  ^funds  whioh^  comprise  4he  largfi^^p^t  of  their  budgets).  The  policy  against 
^eligibus  involveni^t.  in;  legislative*  cont/oversies  would  present  an  even  greater 
;Jhallenge  to  state  afd  to 'religious  schoofe  if  churches  generally  could  lobby  with 
>V  deductible^fonds,  simply  because  there  would  be  more  of  this  lobbying.  ^ 

^  These  cases  do  not  lead  to  a  conclust&ji  that  ending  the  Code's  restrictions  on 
church  tebbying  with  deductible  funds  would  itself  be  unconstitutional.  These 
authorities  suggest,  however,  that  Congress  would  be  well  advised  to  consider  thfs 
aspect  of  the  entanglement  doctrine  before  extending  subsidies  to  church  lobbying. 
(In^  any  case,,  it  seemsjagical  that  Congress  should  look  to  Supreme. Court  decisions 
for  policy  guidance  when.leaslating.  In  an  area  affecting  religion,  even  though  there 
IS  np^cofi^iitional  command  that  it  should  do  so.)  The  legislation  presently  before 
Ccmgress  puts  off  a  legislative  resolution  of  this  problem  by  not  allowing  churches 
/TO  elect,  to  come  within  th6  percentage  or  dollar  allowances  for  lobbying  activities, 
although  it  does  allow  independent  nopdenominational  religious  organizations  to 
become  involved  In^obbying  with  deductible  fynds.^^^  * 
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,     PUBLIC  POLICY  ISSUES 

To  this  point,  this  discussion  has  dealt  exclusively  with  constitutional  issues 
involved  in  the  charity  lobbying  restrictions.  Chapters  IV,  V,  and  Vl  analyze 
contentions  that  the  restrictions  in  the  Code  are  unconstitutional.  Chapter  VM  . 
explores  policy  issues  which  relate  to  constitutional  concerns. 

This  final  chapter  presents  several  points  of  view  which  generally  do  not  relate  to 
constitutionally  protected  charity  activities'"-  but  which  should  be  advanced 
against  proposals  to  allow  donors  to  charity  lobbying  activities  to  be  eligible  tar 
deductions. 

A  first  policy  problem  with  deductible  charity  lobbying  is  its  unfavorable  impact 
on  the  tenor  of  debate  over  charitable  concerns.  A  major  argurnent  for  allowing 
•  deductions  for  donations  to  charity  iDbbying  activities  is  that  legislative  bodies  need 
every  bit  of  information  obtainable  so  as  to  make  decisions  on  legislative  proposals 
based  on  a  full  record.'"  However,  charities  may  already  make  lobbying 
presentations  to'  committees  and  members,  using  deductible  funds,  upon  otticia 
request  '°'*  Chanties  may  already,  even  when  there  is  no  official  invitation,  present 
impartial  analyses  and  offer  conclusions  on  issues  before  legislative  bodies;  this  is 
considered  not  to  be  lobbying  but  rather  to  be  educational  activity.  Permitted 
action  of  this  type  even  includes  drafting  and  presenting  model  legislation.  it 
these  activitievare  permissible  under  existing  law,  there  arises  the  question  as  to 
how  the  Cf^a  ot  charity  involvement  in  the  legislative  process  would  differ  after 

fliberalizing  legislation. 
—  From  the  point  of  view  of  ,the  public  perception jof  the  change  the  most 
iifiportant  new  dev^eJopment  would  be  that  charity  groups  would  be  able  to  testify 
on  an  uninvited  basis  and  advocate  legislative  action  consistent  with  and  intrinsic  to 
the  charitablt  purposes  for  which  the  groups  were  formed.  Additionally,  the  groups 
would  be  able  to  exhort.their  members  or  the  general  public  to  take  'ndividual 
actions  for  the  same  ends!  The  charity  groups  would  no  longer*be  required,  if  they 
wished  to  enter  the  public  debate  on  a  bill,  to  present  an  impartial  analysis  of  the 
issues  or  an  analysis  of  both  the  advantages  and  disadvantages  of  the  Proposed 
teeisIatiOn  Uflder  some  proposals  for  change  in  the  Jobbying  restrictions,  charitable 
organizations  would  be  able  to  use  deductible  donations  to  purcfiase  advertiserpents 
advocatingitheir  points  of  view  on  Jegi^lative  issues;  business  interests  may  do^this 
under  existin^tode  section  162(e)  but  may  not  do  so'with  deductible  funds.. 

Out  of  sight  of  the  public  at  large,  the  charity  organizations  would  be  able  to 
'carry  or^  lobbying  activities  such  as  "whipping"  (taking  steps  to  ensure  that 
legislators  attertd  key  sessions  and  vote  for  a  lobbyist's  interest):  corridor 
lobbying  or  "buttonholing"  (maintaining  a  presence  in  hallways  and  anterooms  in  a 
legislature  so  as  to  .have  as  many  chances  as  possible  to  persuade  legislators  to 
accept  a  prff-charity  view);  and" entertaining  the  legislators.  Again  business  interests 
are  permitted  to  carry  on  such  activities,  but,  undej^jectioti  1^2(e),  may  not  do  so 
with  deducUble  funds.  (Some  businesses  probably  do  take  deductions  for  such 
activity  however.)  ^Even  -  if  the  restrictions  in  section  162(e)  were  repealed, 
deductibility* for  such- business  expenditures  would  not  constUute  a  subsidy  (as  ■ 
.  would^  deductibility  -for  tharity  lobbying)  .but  rather  would  provide  a  sounder 
niethod^of-computation  of  net  income^ 

Charitable  institutions  exist  to  serve  the  public  at  large,  or-  a  portion  of  the 
-  public  at  large,  and  exist  to  carry  out  activities  which  are  eleemosynary  rather  than 
activities  serving  pecuniary  self-interests  or  serving  only  to  inflate  the  reputations  of 
,the  principals  of  the  charitable  organizations  The  pubfic  has^^^^^  to  ask  of> 
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'editable  Organizations  that  they  meet  higher  standards  of  debate  than  "  thfe 
standards  prevailing  in  the  commercial  and  campaign  marketplaces.  Accordihgly,  it  is 
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appropriate  that  the  .Treasury  regulations  require  charitfes,  when  they  are  acting  with" 
deductible  donations,  to  restrict  therpselves  to  "nonpartisan  analysis,"*^^  and  the 
prdSentatiorr  of  "a  sufficiently  full  and  fair  exposition  of  xhe  pertineat  facts  "^is  to 
permit  an  individual  or  the  public  to  form  an  independent  opinion  oi- 
conclusion."  It  seems  reasonable  that  a  requirement  for  fair  analysis  shoufd  b^ 
consistent  with  the  very  nature  of  charity.  The  kinds  of  lobbying  to  be  permissible 
under  some  proposals  -  for  example,  charity  groups  using  ideductible  donations^to 
send  out  mass  mailings  or  Ho  purchase  television  advertisements  which  ignore 
reasonable  arguments  on  the  opposite  side  of  an  issue  -  will  provide  a  dramatic 
coQtrast  to  ''nonpartisan  analysis."  This  kind  ot^^tivity  could  diminish  public 

confidence  in  charitable  organizations.  ,  ^ 

StroTigpr  examples  of  the  kind  of  controversies*  which  could  impair  citizen 
confidence  in  charitable  organizations  are  provided  by  referenda  or  initiatives  which 
arouse  conflicting  views  Within  the  nonprofit  community  itself.  Under  some 
proposals  for  .liberalization  of  the  lobbying  rules,  a  scientific  organization  and  an 
environmental  organization  could  engage  in  pyblfc  campaigns  against  eath  other's 
positions  on  nuclear  power  regulation.  Alternatively,  a  pro-public-schools 
organization  and  a  private-school  coalition  could  engage  in  newspaper  or  television 
^campaigns  against  each  other's  views  on  a  proposed  constitutional  amendment 
allowing  federal  aid  to  nonpublic  education.  No  side  would  be  obliged  to  do  more 
than  advocate  th.e  soundness  of  its  own  position  (although  any  side  could  focus 
primarily,  jpstead,  on  the  supposed  dangers  of  the  opposition's  position).  All  sides 
would  be  carrying  on  their  campaigns  with  .tax  subsidies.' Presumably,  the  public 
*would  be  able  eventually  to  make  a"  reasoned  judgment  on  the  arguments  and 
counterarggments,*  *  *  but 'one  might  c^^uestion  whether  this  kind  of  debate  would 
Increase  potenti^il  donors'  confidence  in  the  charitable  system. 

A  second  policy  problem  relates  to  the  independence  of  the  charitable  sector.  It 
seems  logical  that  the  largest  part  of  the  charity  lobbying  which  would  take  place,  if 
the  Code  restrictions  were  loosened,  would  be  lobbying  -  by  educational,  culturaj, 
and  social  service  organizations  which  operate  programs  for  the  public  -  to  oHtain  " 
governnnent  funds.*  Increased  lobbying  for  government  funding  will  t^lace  new 
burdens  on  efforts  to  preserve  the  independence  of  private  charities.  Erosion  of  the 
independence  or  the  charjtable  institutional  sector  will  most  affect  those  activities 
which  that  seaor  does  uniquely  well  or  which  it  alone  dan  da  -  from,  for  example, 
ertgaging  in  controversial  research  to  monitoring  the  affairs  of  government  itself. 
>  A  third  public  policy  problem  with  deductible  charity  lobbying  is  the  danger  that 
such  a  policy  will  erode  the  strength  of  the  charitable  institutional  sector.  To 
survive,  a  public  charity  must  provide  a  service  (for  example,  education)  to  a 
sjjfficient  number  of  beneficiaries  who  Can  provide  whatever  matching  fee  (tuition^ 
in  this  example)  is  necessary.  Alternatively,  a  charity  \pusi  sufficiently  translate  into 
action  the  altruistic  impij^ses  of  donors,  soth^gfqup  will  continue  to  garner  enough 
contributions  to  meet  its  budget.* 

The  need  for  citizen  support  imposes* an  invigorating  discipline  on  charitable 
institutions.  One  of  the  "strengths  and  vitalities  of  public  giving"  is  that  such  giving 
reflects  tha  sFiifting  priorities  of  our  society.  If  because' of  inertia  or  self-interest* an 
organization  does  not  provide  the  services  or  the  goodwill  which  beneficiaries  or 
donors  seek,  the  organization  will  lose  its  private  support.**'*  Indeed,  the  private* 
charitable  sector  may  be  judged' by 'how  effectively  it  meets  nev^  public  needs.*  *  ^ 
Nevertheless,  it  is  understandable  that  the  principals  of  an  organization  are 
reluctant  to  become  persuaded  that  the  task*  they  set  out  to  perform  has  priced 
Jtself  beyond  practicality  (as  some  suggest  private  education  has)  or  is  no  longer 
<€lsponding  to  a  widely  shared  charitable  impulse.*'^  Instead  of  abandoning  the 
^charitable  enterprise  because  of  a  lack  of  payors  or  donors,  it  is  more  likely  that  the 
principals  wilJ  turn  to  the  legislatures  for  funds.  -  ' 
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If  in  the  future,  citizen  organizations  are  allowed  to  lobby  with  their  deductible 
funds  the  test  for  survival  for  such  organizatiohs'may  be  not  how  well  their  goals 
reflect  a  strongly,  supported  pu61ic  need,  but  rather  how  adroit  the  prindipals  are  at 
currying  legislative  favor.'  "  .". 

Successful  access  to  the  appropriattons  process  may  shield  charitable  institutions 
from  the  discipline  of  the  shifting  priorities  of  citizen  giving.  When  institutions  can 
no  longer  interest  enough  citizen  donors,  or  are  offering  a  social  service  (the 
example  of  education  is  appropriate),  however  critical,  at  too  high  a  tee,  the^ 
institutions  .will  seek  legislative  aid  to  continue,  extending  governmental  controls  to 
such  institutions  and  perhaps  ossifying  them  in  the  process.  ,  - 

The  Commission  Report  describes"*  how  the  charitable  sector  changes  _over 
time  This  change  is  characterized  by  government  taking  over  services  and  functions, 
and  the  emergence  of  new  focuses  of  nonprofit  activity.  Removing  limitations  on  • 
the  ability  of  charitable  organizations  to.become  participants-  m  the  appropriations 
process  may  have  the  effect  of  hastening  the  pace  of  this  evolution.  Successful  ' 
access  to  the  appropriations  process,  or  successful  efforts  to  lobby  tSe  government 
to  undertake  desired  activities  on  its  own,  will   result  jn  the  extension  ot 
eov^srnment"  ?  rather  than  in  the  diversification  of  private  and  citizen  activity. 
Diversification  of  governmental  effort  is  not  intrinsically  undesirable;  htfwever 
expansion  of  governmental  activity  at  the  expense  of  the  charitable  sector,  a  trend 
fourrd  by  the  Commission  to  be  in  effect  already,'"  can  only  increase  the  relative 
strength  of  government- vis-a-vis  that  of  charitable  institutions,  eroding  the  societal 
pluralism' which  is  important  to  all  citizens. 

Last  the  Commission  has  expressed  its  sUOng  concern  that  citizens'  impulses  to 
give  may  be  diminishing,  and  the  Commission  Report  recounts  some  phenomena 
which  may  indicate  why  donor  support  is  not  keeping  pace.  . 

One  factor  suggested  by  the  Commission  as  contributing  to  a  decline  ,in  citizen 
support  is  confusion  about  the  overlapping  roles  of  charity  and  government  Heavy 
involvement  of  charitable  organizations  in  the  lawmaking  process  may  confuse  Uie 
public  even  more  about  the  activities  of  citizen  organizations.  To  the  exteat  that 
charitable  access  to  thi  appropriation  process  is  enhanced,  the  philanthropic  impulse 
may  be  diluted  -by  a  perception  that  what  individual  donors  do  not  provide, 
government  will.  ^  .  •  ur 

This  discussion  has  already  referred  to  another  factor  which  may  diminish  public 
con/idence  in  the  charitable  sector  and  thus  erode  the  impulse  to  give:  the 
occurrence  of  spirited  media  controversies  with  charity  organizations  on  one  or  both 

'  •  .         .         H  * 

In  the  case  of  established  charitable  institutions,  informed  'donors  have  made 

contributions  for  years  in  the  knowledge  that  deductible  contributions  could  not  be 
used  for  lobbying  purposes.  Were  charities  allowed  to  lobby,  however,  the  donee 
institution  could  take  funds  given  when  lobbying  was  restricted,  or  ijicome  trorp 
principal  given  wh?n>  legislative  activity  was  foreclosed,  and  use  the  funds  tgr 
lobbying.  Donors  who  made  general-purpose  gifts  in  prjfjr  years  believing  that  suCh 
funds  would  not  be  used  for  lobbying,  or  even  strongly  preferring  that  their  gifts 
not  be  used  for  fobbying,  would  see  their  funds  diverted.  This  seems  Vet  another 
factor  that  might  diminish  the  philanthropic  impuls?  on  thfe  part  of  substantial 
individual  donors.  .  .  • 

In  the  finar  analysis,  then,  there  are  policy  reasons  why  charitable  organizations^ 
should  abproach  lobbying  activity  with  restraint.  Media  campaigns  propagandizing 
on  one  side  of  an  issue  may  -b&  perceived  by  the.,  public  a?  inconsistent  with  the 
nature  of  the  charity.  Greater  access  to  the  appropriations  process  poses  threats  to 
the  independence  and  strength  of  the  charitable  sector.  Government  fundingj»ay 
shield  nonprofit,  organ izatioils  from  the  healthy  discipline  of  changing  <J|nor 
priorities. 
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^ .  All  these  factors,  and  additional  concerns  such  as  increased  confusion  between 
the  roles  of  charity  and  government  and  the  diversion  of  past  donations  to  future 
lobbying  activity^  may  discourage  the  impulse  to  give.  Thus,  from  this  point  of 
view,  extensive  involvement  by  charities  in  it)e  legislative  area  may  lead  not  toward 
a  stronger  voluntary  sector  but  to  continued  Erosion  of  private  giving  itself. 

Footnotes 

1.  This  provision  i»4n  section  170(c)(2)  of  the  Internal  Revenue  Code  of  1954  (26  U.SX.),  the 
rcstricUve  language  of  which  also  appears  in  Code  section  501(c)(3)  and  in  the  estate  and  gift 
chapters.  The  restriction  entered  the  tax  law  pursuant  to  sections  23(o)(2)  and  101(6)  of  the 
Revenue  Act  of  1934,  P.L.  73-216,  Act  of  May  10,  1934,  48  Stat.  680,  which  was  H.R.  7835. 
However,  prc-l934  cases,  notably  Sfee  v.  Commissioner,  42  F.  2d  184  (2d  Cir.  1930),  held  that 
lobbying  was  generally  outside  the  scope  of  the  activities  of  a  deductible  charitable  organization. 
Alt  references  to  the  Code  or  to  statutory  sections  are  to  the  Internal  Revenue  Code  of  1954,  as 
amended,  unless  otherwise  stated. 

>2.  These  and  other  specialized  terms  arellefined  infra. 

3.  See,  e.g.  Seasongood  v.  Commissioner,  227  F.2d  907  (6th  Cir.  1955^,  League  of  Women 
Voters  V.  United  States,'  ] SO  F.  Supp.  379  (Ct.  CI.  1960),  cert,  denied  364  U.S.  822  (1960^ 
and  Kttper  v.  Commissioner,  332  F.2d  562  (3rd  Cir.  1964),  cert,  denied  3^79  U.S.  920  (1964). 

4.  See  Clark,  'The  Limitation  on  Political  Activities:  A  Discordant  Note  in  the  Law  of 
Charities,"  46  Va,  L  Rev.  439  (1960);  "The  Sierra  Club,  Political  Activity,  and  Tax  Exempt 
Chafitable  Status,"  55  Geo.  LJ.  1128  (1967);  Borod,  "Lobbying  for  the  Public  lnterest,*\42 
N.Y.U.  L,  Rev.  1085  (1967)^;  )orling,  "Information,  the  Tax  Law  and  the  Legislative  Process," 
48  Ore.  L.  Rev.  227  (1969);  Hauptman,  "Tax  Exempt  Private  Educational  Institutions:  A 
Survey  of , the  Prohibition  Against  Influencing  Legislation  and  Intervening  in  Political  Matters," 
37  Brooklyn  L.  Rev.  107  (1970);  Walker  and  Rothermel,  "Politick!  Activities  and  Tax  Exempt 
Organizations  Before  and  After  the  Tax  Reform  Act  of  1969,"  38  Geo.  Wash.  L.  Rev.  1114 
(1970);  Garrett,  "Federal  Tax  ^Limitations  on  Political  Activities  of  Public  Interest  and 
Educational  Organizations,"  59  Geo.  Z..  /.  561  (l97l).  ' 

5.  Caplin  &  Drysdale,  Washington,  D.C. 

6.  Troyer,  "Charities,  Law-Makmg,  and  the  Constitution:'The  Validity  of  the  Restrictions  on 
Influencing  Legislation,'*  31  N.Y.U.  Inst.  Fed.  Taxation  1415  (1973),  hereinafter  "N.Y.U." 

7.  Stz  Americans  United^  et  al.  v  Co^nmissioner,  469  F.2d  1179  (D.C  Cir.  I972),re^tf  416  U.S. 
752  (1974);  Tax  Analysts  and  Advocates  v.  Schultz,  dism.  o/t/urisd.  gds.  75-1  U.S.T.C.  f 9365 
(D.C.  Cir.  1975);  and  Taxation  With  Representatibn  v.  United  States,  76-2  U.S.T.C.  119693  (E.D- 
Va.l97e). 

8.  "Direct"  lobbying  connotes  contacts  with  legislators  and  legislative  staffs  by  representatives 
of  charity  (or  any  other  petitioner).  Testifying  at  hearings  or  meeting  with  a  congressmcmbcr  In 
private  are  examples  of  direct  lobbyihg.  "Indirect"  lobbying  is  exemplified  by  mass  maiungs  to 
the  general  public,  or  advertising,  in  an  attempt  to  influiwtce-  iht^  pubfte  -trr-favor  of  the 
advertiser's  point  of  vjew  on  a  legislative  controversy  or  to  convince  the  public  to  take  action 
(favorable  to  the  advertiser)  to  influence  a  legislative  body.  The  distinction  between  direct  and 
indirect  (sometitpnes  called  "grass  roots")  lobbying  is  embodied  in  tiie  Revenue  Code  at  section 
162(e).  .  .      .  € 

9.  In  tfus  papefrtnis  phrase  is  referred  to  as  prohibiting  lobbying  or  as  prohibiting  "substantial" 
^obbyirig;  however,  "substantial"  refers  to  the  part  of  the  group's  program  that  is  lobbying, 
rather  than  to  the  lobbying  itself.  For  an  extensive  discussion  of  this  term,  see  Chapter  VI. 

to.  Cf.  Rev.  Rul.  54-243,  1954-1  C.B.  92. 

11.  There  Is  an  exception 'for  legislative  issues  specifically  relating  to  foundatlorfi'" statutory 

a'  s:   .  .    .       ■  ^  -     .  ••.  ^ 
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12.  Two  other  types  of  chanties  are  >orth  mentioning.  Fraternal  and  veterans  groups  are 
eligible  for  dedgctible  donatipns  and  for  tax-exempt  status,  and  they  may  lobby  Vvith  their 
deductible  donations. 

13.  Even  lesser-  restrictions  apply  in  the  case  of  veterans  and  fraternal  groups;  donors  to  such 
groups  may  deduct  their  donations  even  if  the  g.oups  ^Jse  the  proceeds  for  lobbying. 

Veterans  *and  fraternal  chanties  have  the   least   restrictions  on  lobbying  with  deductible 
donations.  Consistent  with  this  trealnient  is  that  5u$,h  groups  are  less  subject  to  control  by  a 
. 'fcw^individuab.  Veterans  and  fraternal  organizations  have  homogeneous  memberships,  and  in  the 
case  of  a  fraternal  group  must  be  part.ot  a  larger  national  organization  of  fraternal  lodges. 

*  14.  While  this  view  would  probably  be  subscribed  toby  a  majority  of  fiscal  theorists,  there  is  a 
contrary  view.  See  W.  Andrews,  "Personal  Deductions  in  an  Ideal  Income  Tax,"  86  Harv,  L. 
Rev.  30?  (1972),  M.  Taussig,  Economrc  Aspect,  of  the  Personal  Income  Tax  Treatment  of 
Chan  table  Contributions  (reprinted  from  Volume  20  of  the  National  Tax  journal],  Brookings 
Institution,  1967,  at  1  ^nd  2,  Proceedings  ot  the  Commission  on  Pnvate  Philanthropy  ^d 
Public  Needs,  january  15-  1974  (remarks  of  Professor  Boris  Bittker)  (mimeographed),  Bittker, 
"Ch^ntable  Contributions.  Tax  Deductions  or  Matching  Grants?"  28  Tax  L,  Rev.  37,  58-59 
(I972)r 

15.  In  fact,  the  Rfevenuc  Code  already  involves  departures  from  this  net  income  concept  in 
connection  with  lobbying.  Sections  170(c)(3)  and  (4),  and  501(c)(19)  and  (10),  respectively, 
allow  deductible  contributions  to,  and  tax-exempt  investment  income  for,  veterans  and  fraternal 
lobbying,  groups.  Section  501(c)(4)  allows  tax-exempt  investment  income  for  social  welfare 
lobbying  groups.  These  provisions  all  subsidize  charity  lobbying  efforts.  Section  162(e)^which 
disallows  business  deductions  for  indirect  lobbying,  penalizes  busmess  lobbying  efforts. 

16.  See  the  articles  and  plaintiffs'  pleadings  cited  in  notes  4,  6  and  7,  supra. 

17.  Van  A'Istyne,  "The  Demise  of  the  Right-Privilege  Distinction  in  Constitutional  Law,"  81 
Harv.L  Rev.   1439  (1968). 

18.  Fro5r  ^'.Railroad  Commission,  271  U,S.  583,  593-594  (1926). 

19.  81  Harv.  L.  Rev.  1445-46. 

20.  Jbid.,  at  1447. 

21.  Ibid.,  at  1448. 

'22.  N.y.U.  at  1 4(29-30. »  '  ' 

23.  Civil  Service  Oomm'n  v.  tjat'l  Ass'n  of  Letter  Carriers,  413  U.S.  548  (1973).^ 

24*  United  pXiiJworkers  v.  Mitchell,  330  U.S.  75  (1947^.       ^  , 

25..  81  Harv.  L.  Rev.  1446-47,  •1448-49. 

26.  N.Y.U.,  at  1427.  '  » 

27.  Rev.  Rul.  54-243,  1954-1  C.  B.  92. 

28.  Sfee  v.  Commissioner,  42  F.2d  184, 185  (2d  Cir.  1930). 

29.  tbid.  * 

30.  Cammarano  v.  United  States,  358  U.S.  498,  513  (1959).  -  - 

31.  358  U.S.  at  508,512.  '  "  -  * 

32.  Treas.  Reg.  33,  Art.  143*fl918)  and  succpssor  pro.visions.  ^ 
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33.  E,g  '  N.Y.U.  at  1451  ff,,  A{n.ended  Compfaint,  Tax  Analysts  and  Advocates  v.  Shultz,  75-1 
tiSTC  119365  (p.C.ar.  J.^75),    ,    ,       '  ^ 

34.  Workers  nnakmg  payments  to  labor  unions/afe  granted  de(Juctions  ,for  such  payments 
because  they  are  ordinary  and  necessary  business  expenses^  >  ' 

35.  fohnson  v.  Robison,  415  U.S.  361,  364  n.  4  (1974).  This  formulation  ii  bwader  than  the 
stateipent  of  the  same  principler  m  Bofhng  v.  Sharpe,  347  U.S.  497,  499  (1954).  alSo 
Unfttiif'  States  Department  of  Agriculture  v.  Moreno^  413  U.S.  ^28,  533  (1973)»  referring  to 
"the  equ^l  protection  component  of  the  Due  Process  Clause  of  the  Fifth  Amendment." 
Compare ^Ocfro/r  Bank  v.  United  States,  317  U.S.  329,  337  (1943),  "Unhke  the  Fourteenth 
Amendment,  the  Fifth  contains  no  equal  protection  clause  and  it  provides  no  guaranty  against 
discriminatory  legislation  by  Congress." 

36.  A.  Magnano  Co.  v.  Hamilton,  292  U.S.  40,  44  (19-34);  Tyler  v.  Umted  States,  281  U.S.  497, 
504  (1930);  Brushaber  v.  Union  Pacific  Railroad  Co,,  240  U.S.  1,  24-25  (I9l6). 

37.  These  three  quotations  appear,  successively,  at  the  references  cited  m  the  previous  footnote. 

38.  Mertens  iav^  of  Federal  Income  Taxation  §4.01.  Eisner  w,  Macomber,  252  U.S.  189  (1920) 
was  not  a  due  process  case. 

39.  United  States  v.  Maryland  Savings-Share  Ins,  Corp^^OO  U^S.  4  (1970)  (per  curiam). 

40.  400  U.S.  at  6.  - 

41.  35ru.S.  498  (1959)* 

42.  358  U.S.  at  508,  512,  513.  ,   .    «  -  ^ 

43.  In  fact,  these  distinctions  were  part  of  the  Code  when  tl*e  Cammarano  Court  held  the 
Code's  lobbying  provisions  to  be  nor>d45cnmmatory. 

t 

Veterans  organizations  aid  active  and  veteran  members  of  the  armed  forces  and  carry  on 
patriotic  activities,  as  permitted  urfder  Prop.  Reg.  Section  1 .501  (c)(l9)-l (c).  Such  groups  4iave 
many  of  the  attributes  of  fraternal  organiiations.  Lobbying  by  such  groups  is  less^  likely  to 
reflect  personal-choice  concerns.  In  any  case,  nontax  provisions  of  the  U.S.  Code  embody  some 
restrictions  on  veterans  organizations'  lobbying.  See  Act  of  September  6,  191 9,  chap.  59,  41 
Stat.  284,  285,  section  6;' Act  of  -August  27,  1958,  P.L.  85-769,  72  Stat.  922,  926,  section  10; 
Act  of*  August  26,  1958,  P.L.J5-761,  72  Stat.  854,  858,  section  10;  Act  of- j^uly  23,  1947, 
chap.,  298,  61  Stat.  403,  406,**sectibn  5.  For  tax  restrictions  on  lobbying,  see  Sen.  Rep.  No. 
108^>92d  Cong.,  2d  Sess.  5  (1972).  Veterans  organieations'  concerns  are  consistently  supportive 
of  "natrt^nal  security,-^  and  a  congressional  intention  to  subsidize  such  organizations  is  likely  to 
be  respected  by  the  courts.  Additionally,  a  consistent  concern  of  veterans  organizations  is  the 
enhancement  of  veterans'  benefits.  Under  the  view  that  such  ,benefits  are  compensation  for 
military  service,  veterans'  donations  for  lobbying  for  such  benefits  are  not  really  charitable 
donations  but  rather  donations  to  a  trade  assdciation. 

Fraternal  organizations  are  actually  required  to  have  members  who  are  committed  to  a 
common  goal.  Phila.  d  Readmg  Relief  Association,  4  B.T.A.  71  3,  725  (1926).  Code  section 
1 70(c)(4) ,  also  requires  such  organizations  to  operate  "under  the  "lodge  system,"  involving  a 
national  chapter  and  at  lea^  one  other  chapter.  These  requirements  indicate  that  lobbying  by 
fraternal  groups  will  be  more  insulated  from  the  personal-choice  concerns  of  individual  members 
than  conventional  chanties^  - 
<r 

44.  Shapiro  v.  Thompsonr394  U.S.  618,  638  (1968).  "  • 

45.  In  Moritz  v.  Commissioner,  469  F.5d  466  (lOth  Cir,  1972),  a  deduction  allowed,  in  effect, 
only  to  females  was  exter^ded  to  males  on  the  basis  of  sex  classification  being  "suspect  and 
Invidious." 

"46.  "Americans  United/'  Inc.  >/.'wplters,,  477  F.2d  1169  (D.C.  Cfr.  1973),  rev'd  416  U,S.  752 
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47.  Son  Antonio  independent  School  District  v.  Rodriguez,  411  U.S.  1  (1973). 

48.  411  U.S^at  20-22. 

49.  tonnally  v.  General  Construction  Company,  269  U.S.  385,  391  (1926). 

50.  Amsterdam,  **Thc  Void*for  Vaguencss  Ooctrmc  in  tbe  Supreme  Court,"  109  U.  Pa.  L.  Revj(^ 
67  (1960).  ^  *  ^ 

*5r.  liYU,  at  1456-H62. 

52.  Amsterdam,  op.  cit.,  at  83-91 1 

53.  United~States  v.  Harriss,  347  U3.  612  (1954),;  United  States  v.  /?w/77e/y,  345  U.S.  41 
(1553);  and  see  Buckley,  v.  Valeo,  424  U.S»  1,  76-82,  (1976),  constrQing  a  statute  (and,  as 
construed,  upholding  it)  containing  the  phrase  "for  Ihe  purpose  bf . . .  influencing"  nominations 

electiorrs,  in  .the  context^ of  a  vagueness  attack. 

54.  Christian  Echoes  National  Ministry,  Inc.  v.  Unfted  States,  470  F.2d  849,  855,  856  (10th 
Cir.  1972),  cert;  denied,  414  U.S.. 864,(1973).  '  <^ 

^  55.  f(uper  v.  Commissioner,  22  T.C.M.  1206  (1963),  aff'd  332  F.2d  562  (3d  Cir.  1964),  cert. 
*  denied  379  U.S.  920  (1964);7.e<7^we^o/"  Women  Voters  v.  United  Staines,  180  F.  Supp.  379  (Ct. 
CI.  1960),  cert,  denied  364  D.S.  822  (4960). 

r 

56.  Seasongood  y.  Commissioner,  227  F.^d  907  (6til^Cir.  ]9 55);,  Huntington  Nat'l  Bank  v. 
Commissioner,,}^  T.C.  760,  769  (1949). 


57.  Liberty  National  Bank  &  Trust  Co.  v.  United  \<7/es,^122  F.  Supp.  759,  762,  766  (W.O. 
Ky.  1954).. 


^/es,^122  F. 


58.  A' mirror  role  of  the  "substantial"  test  is  merely  to  provide  a  de  minimus  rule  to  exculpate 
unintentional  or  incidental  violations.  In  this  role,  the  word  is  designed  to  diminish  enforcement 
friCtions^>rough*t  ai)0ut  by  speech  activities.  '  , 

,  59.  .HarrisSy  3^7  U.S.  at  622.  Thus  the  Supreme  Cour^^n  upholding  the  Lobbying  Act^gn  the 
face  of  a  vagueness  attack,  defined  it  by  the  use  of  the  terms  "substantia!  par^  and 
'•influencing  legislatron."  The  Lobbying,^/ct  also  regulates  contributions  "of  value"  liSt  not 
"merely!'  appearances  to  testify.  2  U.S.C.  sections  261  'and  267(a). 

^  60.  Civi/  Service  Commission  v.  Nat'l  Ass'n  of  Letter  Carriers,  413  US.  548  (1973), 

61.  5  U.S.C.  section  7324fa).       -  ,  \9 

62.  346  F.  Supp.  578  (1972)^ 

63.  Ibid.j^at  584  and  notes  12  and '13. 

64.  5  U.S.C.  section  7324(a)(2).  .  *■      -  " 

65.  StU.S.C.  section  7326(2).    ^       '  ' 


66.  See  4,13  U.^.  at  582,  Appendix  ill  (12). 
6t  See  413  U.S.  at  572,  note  18  at  (13).  ^ 

68.  5.C.F.R.  part  733,  section  733.1  ll(a)(l  3).     f  -  - 

69.  In  expiaming  the  scope"  of  the  prohibitions  of  the  act,  the  Court  stated  that  "it  is  essential 
that  federal  employees  not,  for  example,. . .  undertake  to  play  substantial  roles  in  partisan 
political  campaigns ..."  413  U.S.  at  565.  ^ 

IC  4t)U  ' 
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lO:  united  StaUs  v.  Whyel  et  al.,  1?  F.2d  260  (W.D.  Pa.  1927),  affd  on  other  groupds,  28 
F.2d  30  (3rd  Cir.  1928);  government's  petition  forlfert  dismissed  on  govermnent's  motion,  278 
U5.  664  (1929).  '  ^  ' 

71.  Newman  v.  Piggie  Park  Enterprises,  256  Supp.  941  (D5.C.  1966),  modified  on  other 
grounds,  377  F.2d  433  (4th  Cir.  1967),  390  U.S.  400  (1968). 

72.  42  U.S.C.  2000a(c)(2). 

73.  256  F.  Supp.  at  944. 

74.  Ibid.,  at  950,  951. 

75.  One  case  concerns  the  term  "real";  in  internattd/iai  Harvester  Co.  v.  Kentucky,  234  U.S. 
216  (1914),  the  term  "real  value'*  was  held  defectively  vague,  but  this  use  of  the  term  "real" 
was  In  the  se;ise  of  "free  market  price"  in  a  factual  Situation  where  there  was  no  free  market. 
The  term  was  not  used  in  the  sense  of  "real"  value  as  opposed  to  "no"  value,  which  is  the  sense 
in  which  "i^eat"  may  be  synonymous  with  "substantial."  tn  any  case,  at  present  under  Code 
section  2031  and  comparable  statutes,  courts  routinely  determine  real  value  where  there  is  no 
single  dispositive  index  of  such  vajue,^^  whether  international  Harvester  would  be  decided  tee 
same  way  today  is  questionably. 

76.  E.g.,  U.S,  y.North  Cdfoiina  Granite  Corp,,  288  F.2d  232  (4th  Cir.  1961). 

77.  Sherar  v.  United  States,  413  F.2d  986  (9th  Cir.  1969);  Price  v.  Fiemming,  280  F':2d  956 
(fx6  Cir.  T960);  and  Trenton  Cotton  Oii  Corp.  v.  Commissioner,  148  F.2d  208  (6th  Cir.  1945). 

7$.  Anderson  v.  Manhattan  Lighterage  Corp.,  148  F.2d  971  (2nd  Cir.  1945),  and  Anuchick  v, 
Transamerican  Freight  Lines,  46  F.  Supp.  8^1  (E.  0.  Mich.  1942). 

/  ■        ■*  y 

79.  ^inta  Livestock  Corp.  V.  United  States,  355  F.2d  761  (10th  Cir.  1966);  Bodei/  v. 
Commissioner,  154  F.2d  4b7  (1st  Cir.  1946);  and  Anderson  w.  Manhattan  Lighterage  Corp.,  148 
F.2d971  pnd  Cir.  1945). 

80.  Commissioner  v.  Zoagker,  334  F.2d  44  flOth  Cir.  1964);  United  States  v.  Pawiak,  352  F. 
Supp^  794  (S.D.N.Y.  1972).  ■  — i.,^ 

81.  According  to  a  com^uter*generated  listing  prepared  for  the  National  Office  of  the*  IRS. 

82.  The  amount  of  the  sUndard  deduction  probably  has  some  relation  to  the  average  amounts 
of  potential  Itemized  deductlqns,  so  there  may  be  a  sense  in  which  a  "shadow"  charitable 
deduction  is  available  to  standard  deductors.  For  example^  if  the  charitable  deduction  were 
available  as  a  deduction  from  gross  income,  the  standard  deduction  might  be  reduced,  partly  in 
recognition  Qf  the  fact  tiiat  after  both  statdtory  changes,  many  standard  deduction  families  will 
be  no  worse  off  than  before  the  two  changes  in^the  law.  ^  ^ 

83.  Such  families  can  only  receive  Ux  subsidies  when  tax  credits  are  "refundable"  as  was,  for 
example,  the  Earned  Income  Credit  available  pursuant  to  the  Tax  Reduc|ion  Act,^fl^75. 

84.  Subject  to  the  limitations  on  the  charitable  deduction  as  a  percentage  of,  generally,  adjusted 
gross  income,  contained  in  Code  section  170  and  the  regulations  thereunder. 

85.  On  the  other  hand,'  the^ value  to  the  donor  of  the  marginal  dollar  of  subsidy  declines  with 
wealth,  so  the  mar^'nal  value  of  ever*larger  (In  dollar  terms)  subsidies.may.be  level  or  decreasing 
In  relation  to  wealth.  Furthermore,  In  tfTms  of  tax  rate  reduction,  the  wealthier  the  taxpayer, 
the  smaller  the  reduction  in  effective -rate.  These  are  counterarguments  |o  the  "upsi(|e  down" 
contentions^cpncemtng  charitable  (and  other)  deductions.1^  ^ 

86.  Tax  A/iatysts  and  Advocptes  v.  Shuit^,  376  F.  Supp.  889,  898-899  (1974),  injunction 
vacated  as  moot  75-1  U.S.T.C. 'ill 3,052  (D.C.  Cir.  1975)  (per  curiam). 


87.  San  Ahtonio  independent  School  District  v.  Rodriquez,  41 1  U.S.  1 ,  20-22  ( 1 973). 
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88.  t.%.,Griffm  y.JWng/s,  351  U.S.  12  (1956). 
•  "  89.  Dougfas  v.  California,  372  U.S.  353  (1963).  « 
90.,  E.g.',  Williams  v.  ////Wo/j,  399  U.S.  235  (1970).  ^ 
.  91.  Bullock  V.  G;t/er,  405  U.S.  134  (1972). 
■\^.A    9^2.  Griffin,  Doug/as- din6  Williams f  op.  ctt. 

93.  Bullock  V.  Carter,  op.  cit.  \, 

94.  Congress  may  have  become  more  cognjzant  of  this  problem  in  the  last*  few  years.  The 
addition  of  section  4945  to  the  Revenue  Code,  m  1969,  is  certainly  an  effort  to  deny  tax 
subsidies  to  wealthy  donors  to  lobbymg  activities.  A  more  systematic  approifch  for  "equalizing** 
tax  subsidies  for  First  Amendment  protected  activities,  however,  is  embodied  in  Code  lections 
41  and  218,  added  by  the  Revenue  Act  of  197V,  which  presently  allow,  alternatively,  a  tax 
credit  of  up  to  $25  ($50  in  the  case  of  a  )oint  return)  for  half  of  an  mdividual's  campaign 
contribution^,  or  a  deductions  Of  up  to  $100  ($2^00  in  the  case  of  a  joint  return)  for  suc^ 
contributions.  The  credit  is  nonrefundable,  so  the  poor  do  not  benefit  from  these  provisions/ 
Middle-Income  and  affluent  taxpayers  benefit  proportionally  in  relation  to  their  wealth,  with  tax 
subsidies  ranging  up  to  $70  for, an  individual  in  the  highest  income  bracket.  Congress  long 
resisted  tax  subsidies  {or  donations  to  political  campaigns.  Now  that  Congress  has  seen^flt  to 
grant  such  tax  benefits,  it  is  doing  so  in  a  way  that  more  nearly  awards  equaf  benefits  regardless 
of  income  class.  This  system  provides  a  complete  contrast  to  a  provision  f?f^  deductions  for 
contributions  to  the  lobbying  campaigns  of  charities  arid  would  amply  refcfut  any  argumtnt,  in^ 
defense  or  such  a  charitable  contribution  deduction,  that  no  less  restrictive^  statutory  scheme  is 
available  to  subsidize  the  First  Amendment  protected  activities  of  charitieJhaad  .their  donors. 

Nfl5-  LemonM,  Kurtzman,  403  U.S.  602,  625  (1971).  , 

^   ^~  ji  —     *    ^  , 

96.  Ibid.,  at  622-23.  -         '         .  ^       ^  . 

97.  Committee  for  Public^ Education  YPNyquist,' A\Z  U.S.  756  (1973). 

98.  Ibid.,  at  794-798.  For  additional  formulations  of  this  ban  on  the  interference  of  either 
institutidn  into  the  affairs  of  the  other,  see  Everson  v.  Board  of  Education,  ^30  U.S.  1,M5,46, 

^  (1974),  a  decision  which,  however,  upheld  a  statute  authorizing  reimbursements  for  bus  fares  of 

parochial  school  students.  v  » 

^  ^  I 

99.  Board  of  Education  v.  Allen,  392  U.S.  236,  251  (1968).  ^ 

100.  Everson,  op  cit.,  at  27. 

-  "  ■  i 

101.  However,  sectarian  organizations  (other  than  corporations)  which  eschew  deductible 
contributions,  tax  exemptions,  and  other  governmental  benefits  are  already  free  to  engage  in 

lobbying  and  campaigning  to  an  unlimited  extent. 

102.  These  points  of  view  relate  to  the  nature  and  health  of  the  charitable  sector  generally. 
,  \       .103.  A/.y.t/.,  at  1431,  quoting  Sen.  Rep.  No.  1881,  87th  Cong.,  2d  Sess.  22  (1962). 

104.  Cf.  Rev.  Rul.  70-449,  1970-2  C^.  iVl: 

105.  Cf.  R^.§§1.501(c)(3)-l(c)(3)(iv)  and  l(d)(3)(i)(b);  Rev.  Rul.  64-195,  1964.2  C.B.  138. 

■   '  106.  Rev/ Rul  64-195,  op  cit.  •  ' 

^  idT^There  is  speculation  that  businesses  do  take  deductions  for  much  such  advertising.  See 

U.ST  Senate  Committee  on  Finance,  "Energy  and  Environmental  Objectives,'*  Hearings,  93rd 
Cong.  2d  Sess.  (1974);  A/. /.a-at  1432-34. 


^  "  1.  Sc^  Chapter  III. 
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1*09,  Reg.  §K501(5j3).McH3)(iv).       ^  ^  ]  ' 

110.  Reg.  §1.501(c)(3).l(d)(3)(i)(b). 

111.  One  of  th^^ allegations  likely  Xo  be  made  would  be  that  the  other  side's  media  campaign 
'  was  being  financed  with  private  foundat4on  grants.  Under  some  proposals  for  loosening  the 

lobbying  restrictions,  public  charfti.es  could  use  general  purpose  foundation  grants  as  a  sourde  of 
funds  fQr  lobbying  unless  \he  terms  of  the  grant  entirely  forbade  use  of  the  funds  for  lobbying. 
If  the  grant  forbade  all  but  Insubstantial  lobbying,  then  under  some  proposals  the  money  could 
be  used  for-  lobbying  withip  proportional  dollar  limits.  The  possibility  of  such  allegations 
receiving  ^widespread  publictty  does  not  seem  likely  to  enhance  the  public  standing  of  the 
foundation  community.   ^    "  •  * 

I 

112.  At  present,  such  lobbying  is  restricted  to  the  executive  branch  .or  takes  place  only 
pursuant  to  Invitations  from  legislative  bodies. 

113.  These  generalizations  do  not  apply  m  the  same  way  to  private  foundations. 

114.  See  Giving  in  America,  Toward  a  Stronger  Voluntary  Sector,  Report  of  the  Commission 
on  Private  Philanthropy  an(^  Publio  Needs,  1975  (hereinafter  cited  as  "Report'*),  at  75,  121. 

Its.  See  Ibid.,  at  33.  "  . 

11-6.  Alternatively,  the  principals  of  a  charity  may  simply  feel  they  are  only  Receiving  a 
minimum  oT  funds  from  the  public,  they  may  feel  that  nrtore  money  is  needed  to  carry  out  theif  « 
specific  charitable  aim.  *  *  ^ 

117.  On  the  other  hand,  support  from  government  is  support  frorp  the  public,  and  legislators 
wotlld  presumably  not  long  support  projects  for  which  there  was  little  public  support. 
Restrictions  currently  allow  citizen  organizations  to  curry  executive  favor  for  budgetary*  support; 
the  logical  extension  of  the  argument  set  forth  in  the  text  would  be  to  bar  citizen  groups  from 
access  to  the  executive  branch  as  welt  as  to  the  legislative  branch.  , 


118.  Report,  at  40-41.        "  .  ^  . 

119.  Albeit,  perhaps,  its  diversification. 

120.  See  Report,  Chapter  IV.  \,  ^  , 

I2ij^ Report,  at  71-75.  ,  ^  , 

122.  On  the  other  hand,  it  may  be  that  more  vigorous  public  charity  activity  along  these  lines 
will  attract  more  donations  than  it  would  discourage. 


Part  II 

Foreign  Practices 


OVERVIEW  OF  GOVERNMENTAL  SUPPORT  AND 
FINANCIAL  REGULATION  OF  PHILANTHROPIC  ORGANIZATIONS 
'    .  IN  SELECTED  NATIONS 


This  report  provides  a  broad  overview  of  the  support  and  financial /eggia 
tion  of  public  philanthropic  organizations  by  the  governments  of  eight 
mdustriafized  nations  The  nations  selected  by  the  staff  of  the  Commissi6n  on 
Private  Philanthropy  and  Public  Needs  for  study  were  Australia,  Canada, 
England,  France,  West  Cermanv,  Italy,  japan,  and  Sweden  The  questions  that 
they  requested  be  addressed  are  as  follows: 

.  l."Does  thegovefnment  provide  tax  incentives  for  individuals  and  businesses 
to  contribute  to  chanties?  If  so,  do  the  incentives  apply  to  contributions 
made  dunng  an  individual's  lifetime?  Do  they  apply  to  bequests?  the 
incentives  in  the  form  of  tax  credits,  deductions  allowed  in  arriving  at 
taxable  income,  o?"specified  income  exeniptions? 

2.  Does  the  government  have  a  program  under  which  it  matches,  in  the  form 
ol^rants,  all  or  part  of  certain  contributions  ttTsp^cified  private  charities? 

3  Does  the  government  provide  financial  aid  to  private  charities  in  ai>v  form 
other  than  those  described  above?  ' 

4.  Are  private  charitable  organizations  exempt  from  income,  property  ancj/or 
other  ^axes?^,  '        ,  /  * 

5..  .What  methods  and/or  agencies,  are  used  by  the  government  to  regulate  the 
'  financial  aspects  of  philanthropic  organizations? 

6.  What  special  rules,  if  ^ny,  exist  relative  to  tax  incentives  pertaining  to 
religious  organizations?       ^  ^ 

W     -  - 

We  found  that  direct  and  indirect  governmental  support  of  the  private 
philanthropic  sector  varies  inversely  with  the  involvement  of  government 
Itself  in  providing  social  services  For  gxample,  direct  government  grants  as 
well  a5  tax  incentives  for  private  giving  are  significant  in  Australia,  while  such 
suport  IS  extremely  limited  in  Sweden.  While  the  forms  of  government  support 
vary,  none  of  the  selected  countries  has  a  general  orogram  for  matching 
private  giving  with  government  grants  ' 

We  also  found  that  govecnmentaLsupervision  and  regulation  of  private 
charitable  organizations  exist^  to  some  degree  in  all  of  the  countries,  with 
particular  emphasis  on  organizations  receiving  direct  governmental  grants 
Japan, -m  particular,  has  a  comprehensive  program  for  monitoring  the 
financial  and  charitable  activities  of  charities. 

The  tax  mcentiv^  available  to  charities  and  their  contributors  are  gen- 
erally also  available  to  religious  groupsir  However,  direct  government  support 
IS  not  given  these  groups  except  in  Sweden  and  Germany  Governmental 
regtxtetion  of  religious  groups  is  limited  in  most  cases. 

The  following  chart  summarizes  our  findings  by  country  While  the  regula- 
tions are  complex  in  many  cases  and  exceptions  exist  in  several  areas,  the 
indicated  status  reflects  the  ^substance  of  the  regulations  at  the  time  of  pur 
review.  The  remainder  of  the  paper  describes  briefly  for*each  of  the  eight 
countries  the  forms  and  type  of  governmental  suptxort  cind  financial  regulation 
of  philanthropic  orgiifzatlons 
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!•  Tax  incentives  provided  for 
Individual  contributions 
Business  contributions 


Charitableibequesta* 

2 .  Government  program  for 

matchin^private  gifts 

3.  Other  fortas  ot  govern- 

.   mental  ^pport  available 

;  K 

4.  Organizations  exempt 

'  Income  taxes  on 

Charity  •related  income 

Unrelated  income 

Property  taxes 

Other  ta^ea  ' 
5«  Governmental  supervision  ' 


'  Financial  statements 
^  required 


Ov0rvie\^  of  GovemnleRtal  Support  and  Fin%ncIW  Regulation  of  PhUanthropic  Organizations 
Australia 


Yes 
Yes 


Yes 

Occasional  No 
Grants 


Yes> 

Limited  to 
grant  Re- 
cipients 


Yes  ' 
Audited 


Cana(&  • 
# 

England  . 

ft 

Prance 

vTcov  VJO^  tutnijr 

iv«uy 

Japffn 

Yes  ^ 

Limite<jT\. 

^  Yes 

Ye8«  , 

No 

'Yes/    ,  . 

Yes 

a 

i 

Limited 
unless 
bu^ness 
related 

Yes 

Ves  " 

^^Yes:- V  — 

Yes 

limited 

No     /  • 

Yes 

.Yes 

Yes 

No 

No, 

5 

^  No 

No- 

No     ,  i 

No 

grants 

Grants  to 
a  limited 
number  of 
charities 

Grants 

Grants 

*■ 

Grants 

Subsidies  and  . 
lotos  * 

i 

Yes 

Yes 

;^es 

Yes  " 

ParUal^  ^ 

^Yes  . 

Yes 

No 

No 

,No 

Partial 

Partial 

Varies  by 
province 

Partial 

No 

Ygs 

Yes  ' 

No 

Partial 

Partial 

Partial 

ParUal 

Yes 

Registration  . 
necessary  for 
deductibility  of 
contributions 

Charity        Limited  to 
Commission  initial  reg- 
with  broad     isti^ation  and 
authority  financial 
controls 

Supervision 
limited  to  gran^ 
recipients;  pe- 
riodic review  of 
tax-exempt 

o 

Governmental 
"  review  of  do- 
nations and 
property 
transactions  ' 

Annual  reports 
of  budgeted  and 
actual  financial 
and  program 
activities 

Yes 
-Audited 


Yes 


qualifications 
No 


Yes 


Yes 

Audited 


Sweden 
No 

No  - 


No 
Ko 

Subsidies*^ 
and  grants 


Y$s 

ParUal 

Yes 

No 

Umited 
to  grant 
recipients. 


Yes 


e:  The- status  shown  in  this  chart  reflects  the  substance  of  existing  regulations  at  the  time  it  was  prepared.  Exceptions  exis1?ij  certain  cases. 
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I 

AUSTRALIA 


Scope  of  Activities  of  Private  Philanthropic  Organizations 

Private  charitable  activities  in  Australia  encompass  the  following 

1  Relief  to  the  disabled,  which  intludes  the.j^lin^,  'the  deaf  and  dumb, 
■  M  Sfiastic  and  mentally  handicapped. 

2  Relief  to  the  poor,  which  includes  homes  for  the  aged,  assistance  with  food 
'   and  clothing,  and  homes  for  homeless  men. 

3.  Education,  which  includes  pre-school,  primary,  secondary ^and  tertiary 
education,*  and  in  particular  the  provision  of  funds  for  educational 
buildings  and  equipment. 

4.  Pj-ivate  and  public  hospitals. 

5r  Child  welfare,  vyhich  includes  boy$'  and  girls'  homes  and  child  care 
centers. 

•  ,6.  Ovjprseas  aid:   ^        ^       .  * 
7.  Youth  and  life-saving^actlvities. 

.  A.  Jviedical  research  •  " 

^Assistance  to,wdr  s>eterans.     .   *  >^ 

>  .  ♦ 

*  Australia  does  not  presently  have, extensive  government  operated  sbciat 
welfare  programs,  as.  is  the  case  in  several  Buropean^ountries.  Genuine 
private  charitable  Social  welfare  activities  aref  supportea  by  government, 
rather  than  such  activities  bein^  supplementary  to  governmeot  programs, 

.  Accordingly,  the  niajorily  of  social  programs  are  conducted  by  nonprofit, 
.  private  sector  charitable  brganizations  ,  G 


Tax  Incentives 


*The^overnment  provides  tax  incentives  fof  both  individuals  and  businesses 
to  confribute  to  resident  charities.  Incentives  for  such  contrtbutioflb  during  an 
jndividuai:s  lifetime  are  in  the  form  of  a  deduction  in  Arriving  at -taxable 
income  Incentives  for  businesses  are  also  in  the  form  of  deductions  from 
taxable  income,  A  ded/jctioh  is  allowable  under  a  spetific  provision  of  the  ij 


^^/^vv^iv.  iiiv.wiiiv.  iv^uii<u>iij  WIMV.II  iiiay  iiui  eurne  wiinin  ine  oroaa  cate- 

gorization of  "for  public  charitable  purposes"  are,  however,'  normally 
allowable  as  an  ordinary  expense  deduction  to  business  organizations. 

/  furtlyer  incentive  is  graijted  in  the  form  of  a  deduction,  for  death  duty 
'  pur  Doses,  frorfi  the  estate  ofla  deceased  perion  of  bequests  made  for  public 
Che  rjtable^  purposes  i    '  '  . 


Matching  Grant  Programs 


The  jgovernment  does  nol 
which  it  matches  contributi 


ih'5ta^<»c  however,  where 


have  a  general  matching  grant  program  under 
ns  to  charitable  organizations.  There  have  been 
Lich  a  matching  program  has  been  implemented. 


^  ^         Financing  of  Charities 

Other  than  through  tax  incentives,  the  government  finances  charities  by  the 
following  methods, 

1   Directly  by  governraeint  departments  upon  application  by  the  charitable 
organization  The  application,  which  is  made  for  a  specified  sum,  is  con-  * 
sidered  by  the  department  and  a  grant  is  then  (nade  according  to  what  the 
de)partment  considers  reasonable  m  the  circumstances 

2.  Directly  by  government  departments  without  application  by  the  rhari- * 
table  organization  In  these  case^,  the  grant  is  made  by  the  government 
department  as  a  matter  of  course  Such  ^grants,,  which  are  generally  for  the 
care  of  wards  of  the  State,  are  made  on  a  per  capita  basis  directly  to  theory 
ganizatjon  caring  for  the  children,  ' 

3  The  government  provides  funds  to  the  Hospital  anci  Charities  Commission 
which  IS  an  organization  established  to  administer  public  funds  provided 
for  various  charitable  organizations  Grants  are  made  upon  assessment  by 
the  commission  of  applications  to  rt,by  the  charitable  organizations  ThQ 
gran.ts  available  falUnto  two  categories  maintenance  grants  for  the  every- 
day running  of  an  orgamxatrdn,  and  capital  grants  for  the  financing  of 
equipment  and  building  projects. 

Taxation  of  CharitabJe  Organizations 

^  Charitably  organizations  are  exempt  from  the  following  taxes  (1)  ^n^o"^^ 
tax,  irrespective  of  the  source  or  nature  of  such  inc^me,^  (2)  payrdll  tax; 
(3)  sales  tax  m  respect  of  goods  purchased  for  use  and  not  resale,.  (4)  property 
taxes,  referred  to  in  Australia  as  "rates  and  land  taxes";  and  (5)  stamp  duties 

^  on  otherwise  dutiable  transactions  (such  as  checks,  leases) 


Administrative  and  Governmental  Control 


oCovernment  (federal  and  state)  supervision,  of  private  chanties  is  largely 
limited  to  chanties  receiving  grants  from  a  Tgovernment  department  This 
.supervision  is  directed  towards  assuring  that  the  grants  were  spent  for  the 
purpose  specified.  The  Hospital  ^nd  Charities  Commission  administers  the 
grants  It  makes  to  charitable"  organizations  and  the  specific  government 
departments  administer'the' grants  they  make  m  their  respective  fields  of 
I  welfare.  '  .  , 

Organiza6ons  receiving  grants  for  operating?  subs  dies  are  generally 
required  to^submit  audited  income  statements.  tc|  the  administering  body  Hn 
support  of  grarjt  expenditures  .Grants  made  for  hajor,  building  projects  are 
,  directly  controlled  by^the  grantor,^ that  is,  revidw  of  contractor's  invbices, 
progress  report:S,  and  5p  forth.  ^ 

^  Chanties  conducted  through  an  incorporated  body  are  required  to  have  an 
annuaJ  audit  file  financial  statements  with  the  State  Government  Companies 
Registry,  file  a  tax  return,  and  follo.w  accoi/nting  and,' reporting  poficies  con- 
tained in  the  Statfe  Companies  Act  '  '  - 

Unincorporated  chanties,  not  receiving  government  grants,  are  requfred 
only  to  fr^an  annuaMederal  tax  return. 
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Special  R«les  Applicable  to  Religious  CVoups 

The  income  of  a  religious  group  is  exempjt  under  a  specific  provision  of  the 
income  tax  legislation  Such  groups  ar^also* exempt  from  pa\roll  tax,  property 
taxes,  sales  tax,  and  stamp  duties 

A  religious  group  does  not  receive  any  financial  assistance  from  the  gov- 
ernment where  the  funds  are  for  the  purpose  of  promoting  that  religion 
However,  religious  groups  which  operate  various  charitable  organizations  are 
entitled  to  the.government  assistance  provided  for  those  charitable  purposes. 

,  . 
^       t  CANADA  y 

Scope  of  Activities  pf  Private  Philanthropic?  Organizations 

Canada  does  not  have  a  highly  developed  government  sponsored  social 
welfare  program  Accordingly,  the  scope  of  activities  of  private  charitable 
entities  is  similar  tathatof  comparable  entities  operating  in  the  United  States. 
Activities  include,  cultural,  charitable,  educational,  and  religious  groups  on 
both  the  national  and  local  level. 


Tax  Incentives  • 

In  Ca'nada  the  governmerit  provides  tax  incentives  for  individuals  and 
corporations  to  contribute  |o  charities  by  allowing  theselaxpayers  to  deduct 
from  taxable  income  contributions  made  to  r,egistered  Canadian  charitable 
organizations -and  certain  other  institutions.  Deductions  are  permitted  *to  a 
maximum  of  20  percent  of  net 'income  for  the  vear,  if  receipts  containing  the 
prescribed  information  are  filed  with  the  tax  return  If  the^taxpayer  has  excess 
donations  which  are  hot  deductible  m  the  current  year,  he  is  allowed  to  carry 
forward" this  excess  for  one  taxation  year.  In  lieu  of  itemizing  his  deductions 
the  individual  taxpayer  may  claim  a  standard  deduction  of  $100  for  wHich  no 
receipts  need  be  filed.  *  ^ 

.  The  tax  system  is  also  favorable  to;  taxpayers  who  piake  charitable  bequests 
upon  death^The.provincial  governments  have  their  own  succession  duty  taxes 
which  vary  considerably  However,,  they  generally  allow  charitable  bequestS 
^to  be  deducted  in  computing  succession  duties.  For  example,  ^in  Ontario, 
propertyl  bequeathed  to  a  religious,  charitable,  or  educational  organization 
vyorkinglsolely  in  Canada  is  npt  taxed  ir  inclifded  in  the  value  of  the  estate. 
However,  the  Province  of  British  Columbia  has  very  narrow  exemptions  m  that 
the  exemption  limits  the  value"  of  the  gift  to  a  charitable  organization  which 
qualifies  utnder  the  F.ederal  Income  Tax  Act  to  lOpercent  of  the  net  value  of  all 
property  passing  on  the  individual's  death.  In  Ontario  there  is  no  restriction  as 
.tqthe  percentage  of  the  estate  that  is  contributed  to  the  charitable  oxganiza- 
tibn,^hat  is,i  the  entire  contribution  is  tax  exenrrpt.  .    -  \ 

ThCTncpme  Tax  Act  (Canada)  allows  a  chantaBle  gift  by  wilt  to  be  deducted 
from  the  taxpayer's  mcomeyn  the^ear  of  death,  equal  to  the  amount  of 
earned  income  for  the  taxajt 
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Matching  Grant  Programs 


The  provincial  and  federal  governments  do  not  have  matching  grant 
programs  under  wl»ch  the  governments  match  private  contributions  to 
charitable  organizations  ,  ' 

Financing  of  Charities  . 
*  .<>"■■ 
The  governments  make«grants  under  statutory  authority  to  voluntary  or- 
ganizations, agencies,  and  foundations  Certain  sections  of  the  Municipal  Act 
enable-municipahties  to  make'grants  to  charitable  institutions -and  patriotic 
organizations  and  to  other  groups  and  organizations  for  a  variety  of  purposes, 
among  them  community  recreation  programs  and  facilities,  health  or  com- 
munity centers,  aiding  indigent  persons,  cultural  and'athletic  activities  ana 
the  promotion  of  military  science  Organizations  need  not  be  incorporated" to 
.apply,  unless  they  are  collecting  funds  for  distribution  to  other  groups 

Taxation  of  Charitable  Organizations 

The  Income  Tax  Act  provides  for^e  exemption  from  tax  of  the  income  of 
charitable  organizations,  nonprofit  corporations  and  charitable  trusts  ine 
groups  whose  activities  are  exclusively  of  a  charitable  nature  may  apply  tor 
registration  aS  a  charitable  organization  tinder  the  Canada  Inoime  Tax  Act 
These  organizations  do  not  have  to  be  registered  in  order  to'be  tax  exempt 

-  but  registration  is  necessary  if  the  contributor  is  to  obtain  a  deduction  for  h  s 
contributions  to  the  organization  Charitable  organizations  are  generally 
exempt  fror|  .property  tax  but  this  may  vary  among  the  provinces  since 

-  -  property-  taxes  are  legislated  by  provincial  statutes 

/ 

Administrative,  and  Governmental  Control 

,       .    ^  i 

The  governing  body  responsible  for  administering  the  tax  laws  for  charitable 
Organizations  is  the  Charitable  and  Non-Profit  Organizations  Section  of 
Revenue 'Canada,  Taxation.  It  is  to'this  departnient  that  application  or 
--registration  is  made  The  requirements  placed  on  charitable  organizations  for 
registration  are  that  application  for  registration  must  incjude-the  most  recent 
fXdal  statements,  a  copy  of  the  incornfratitn  document,  a  Jatemen  o 
aims  and  objectives,  and  (Tetails  of  the  organizluQg^^tructure^  All  organ  za- 
tions  are  subject  to  revocation  of  registration  if  tKe  organization -)Eeases  to 
compfy  with  the  requirements,  fails  to  file  an  inforfhation  return,  issues  an 
in  valid  receipt,  or  fails  to  keep  adequate  books  arid  records.  .  | 

Inaddition,  the  frganizaiion  is  required  to  maintain  duplicates  of  donatiott 
receipts  issued  as  well  as  Have  available  for  inspection  sufficient  records  tb 
r  enable  the  dooation  receipts  and  disbursements  to  be  verified.  i 
A  completed  Return  of  Information  (Form  72052)  accompariied  by  a  copy  of 
the  financial  statetnents  for  the  period  must  be  filed  within  Jl^f  ;^°"t^hs  f rom 
the  end  of  each  fiscal  period  of  each  registered  Canadian  chantable  organiza- 
tion Failure  to  comply  may  also  result  in  revocation  of-i^egistration  • 
In  Canada  at  present  there  is  very  little  provided  under  the  Canatia 
■   Corporations  Act  in  requirements  as  to  the  form  -ind  content  of  financial 
staterr?ents  or  financial  disclosure  with  respect  to  cMfjtable  organizations 
However  the  applicable  provisions  make  it  manflffory  to  keep  prqper 
O  Kcounting  records  aod  to  apRoint  an  auditor.  An  annual  audit,  leadmg  to  an 
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*  auditor's  report,  of  the  organization's  financial  statements  nnust  be  carried 
out,  .  i 


Un  1 


Special  Rules  Applicable  to  Religious  Groups 


Canada  there  are  no  specific  tax  lavus  relating  to  religious  groups. 
Havyever,  the  Income  Tax  Act  exempts  members  of  religious  orders  from 
paying  income  tax  onHheir  earned  jncome  if  a  vow  of  perpetual  poverty  has 
been  taken  and  the  member  has  paid  this  income  to  the  or^er.  Religious 
orders  vjfQuld  be  subject  to  the  $ame  regulations  as  charitable*  organizations 
since  religion  falls  undep  one  of  the  broadly  categorized  headings  of  chap- 
table  organizations. 


ENGLAND 


Scope  of  Activities  of  Private  Philanthrojiic  Organizations 

England  operates  a  "welfare  state"  in  which  rne^dical,  housing,  unemploy- 
ment, sporting  apd  recreational  benefits  are  provided  to  at  least  a  basic  level 
b^  the  government  "therefore,  government  expenditures  for  these  benefits  are 
substantially  in  excess  ql.the  expenditures  by  charitable  entities. 

The  law  relating  to  institutions,  and  the  procedures  administering 
charities,  is  embodied  in  the  Chaj-ities  Act  of  1%0.  This  act  confirmed  a  body 
of  Charity  Commissioners  for  England  and  Wales  to  have  authority  over  the 
registration  and  control  of  all  organizations  seeking  and  obtaining  charitable 
/  status. 

In  order  to  qualify  for  the  tax  and  other  benefits  afforded  to  charities,  an 
organization  must  register  with  the  Charity  Commissioners  and  its  objectives 
must  fall  exclusively  within  one  of 'the  following.  (1)  the  relief  oj  poverty,  (2) 
Jhe  advancement  of  education,  (3f  the  advancement  of  religion,  (4)  other 
purposes  beneficial  to  the  community. 

There  are  over  107,000  registered  charities.  No  reliable  figures  exist,  but  it  is 
estimated  that  the  total  income  of  these^acitiesjs  in  excess  .of  £r5P  million 
($360  million)  each  year  and  that  the  total  of  investments  owned  by  them 
approximates  £2,000  million  ($4,800  milliorv). 

'  Charities  may.raise  funds  in  any  legal  planner,  but  in  practice  the  ntijor 
sources  are  investnfient  income,  direct  donations,  deeds  of  covenant,  and 
strpet  coll&tions.  ■;  - 

■    :        .  •  rp  <■ 

i        I  Tax  Jncerttive$ 

*      /  '  • 

Income  tax  and  cbrpora^on  tax*  In  general^  charitable  contributions  are  not 
deductible  for  individual  income  and^corporation  tax  purpose^s.  Business 
profits'may  be  reduced,  for  tax  purposes,  by  contributions  ^hich  are  wholly 
and  exclusively  for  the  purposes  of  the  business.  This  does  not  have  wide 
application  because  the  test  restwcts  thf  type  of  charity  to  one  closely' 
qortnect'ed  with  and  capable  of  benefiting  the  business. 

Ltmited  tax  relief  is  ^[vailable,bV  use  of  the  deed  of  covenant  (a  legally  fen- 
.  forceabte  agreement  to  give  away  4  portion  of  future  income)  and  this  is  a 
'   '  '  O   sed  means  of  raising  funds.  An  ir^dividual  or  corporation  may  undefr 
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take  to  make  contributions  by.  this  method,  which  m  effect  constitutes  a 
deduction  of  the  payment  from  taxable  income  To  be  valid,  a  deed  must  be 
for  a  period  capable  of  exceeding  six  years  and  pure  income  in  the  hands  ot 
the  recipient  Payments  trf chanty  are  treated  as  income  from  which  tax  has 
been  deducted  at  the  basic  rate  income  tax  The  deed  of  covenant  provides  an 
individual  with  tax  relief  at  only  the  basic  rate  of  income  tax  (33  percent  for 
1974-75)  No  relief  is  available  fo/^  covenanted  contributions  against  higfter 
rate  tax  the  rate  of  which  extends' up  to  98  percent  Contributions  by  a  cor- 
poration are  treated  m  a  similar  manner  to  those  njade  b/an  individual  A  net 
amount  is  paid  to  the  chanty  and  the  tax  deducted  at  basic  rate  is  paid  over  to 
the  Inland  Revenue  The  grasi>  payment  is  deductible  from  the  corporation  s 
profits 

Gift  of  assets:  capital  gains  tax  and  estate  duty.  The  gift,  6r  th'e  sale  for  a 
consideration  not  m  excess  of  jts  base  cost,  of  an  asset  to  a  chanty  is  exempt 
fro*m  capital  gains  tax 

A  gift  made  to  chanty  more  than  one  year  before  death  is  exernpt  from 
estate  duty  Gifts  made  within  one  year  of  death  or  bequeathed  on  death  are 
exempt  from  duty,  provided  the  total  does  not  exceed  £50,000.  Any  excess 
*  over  £50,000  will  be  the  object  of  an  estate  duty  charge 

The  government  has  introduced  a  finance,  bill  to  replace  the  estate  duty 
with  a  capital  transfer  tax  in  order  to  include  lifetime  gifts  In  general,  Similar 
reliefs  will  be  available  under  the  proposed  capital  transfer  tax  as  for  estate 
duty,  but  the  details  will  not  be  finalized  until  the  bill  becomes  law 

^  Matching  Grant  Programs 

,  The  goi^ernment  has  no  program's  for  matching  private  contributions  to 
charities. 

c    '  Financing  of  Charities 

The  government  makes  grants  to  specific  major  charities,  for  example, 
British  Museum,  but  does  not  generally  provide  financial  support  to  chanties, 

» 

Taxation  of  Charitable  Organizations 

Chanties  are  in  some  measure  exempt  from '"the  majority  of  direct  and 
indirect  taxes  provided  the  income  or  gams  are  apglied  Jor  charitable  pur- 
poses. The  primary  taxes  concerned  and4:he  degree  of  charitable  exemption 
available  are  as  follows. 

>  Jl  ' 

Income  tax  and  corporation  tax.  A  charitable  body  is  exempt  frojn  income 
tax  and  corporitiqn  tax  on  most  sourcee  of  income  The  exemption  ^ktends  to 
trading  mcomd^bbUinly  when  the  traders  exercised  in  the  course  of  actually 
carrying  out  alirfh^  purpose  of  the  charity  or  the  work  involved  is  carried 
out  by  the  benefimries  of  the  charity.  « 

'  Capital  gains  ta^No  gaih  accruing  to  a  charity  is  a  taxable  gain  provided  it 
is  applicable  and  applied  to  charitable  purposes.      ^  -  *    ,  ^ 

Real  estate  tax.  The  general  rate  levied  orf  the  occupier  of  prQperty  in  the 
United  Kingdom  IS  reduced  Witb  respect  to  property  occupied  by  a  charffy  to 


one  half  of  the  amount  otherwise  payable  Rating  authorities  have  discretion- 
ary powers  to  reduce  in  part  or  totally  the  balance  of  the  rate  that  may  be 
payable.  -        ^  . 

Value  added  tax.  Value  added  is  levied  at  a  rate  of  8  percent  on  the 
supply  of  goods  or  services  in  the  United  Kingdom.  There  is  no  general  ex- 
emption froni  this  tax  for  charities. 

Administrative  and  Governmental  Control 

Applications  for  charitable''  status  and  the  regulation  of  charities  is 
controlled  by  the  Charity  Commissioners.  It  is  the  responsibility  of  the  trustees 
of  a  charity  to  ensure  that  all  of  its  acts  fall  within  the  confines  of  the  trust 
deed  and  conform  with  the  provisionrs  of  the  Chanties  Act.  The  comnriissioners 
have  the  power  under  the  act  to  advise  the  trustees  on  any  matter  affecting 
the  charity  and  to  investigate  and<heck  any  abuses.  In  addition,  the  Inland 
Revenue  reviews  the  tax  status  of  chanties  and  ensures  that  the  property 
giving  use  to  the  income  and  gains  is  ownfed  by  the  charity  and  that  the 
income  qualifies  for  tax  exemption  and  is  applied  solely  for  charitable 
purposes.  ^  •  .  .. 

Financial  reporting.  There  is  a  general  obligation  on  the  trustees  of  a  charity 
to  keep  proper  books  of  account  and  to  prepare,  for  consecutive  periods  of 
not  more  than  15  months  duration,  accounts  which  must  consist  of  an  income 
^ind  Expenditure  account  and  a  balance  sheet  There  is  no  general  requirement 
that  accounts  be  professionally  audited  or  published.  The  comm^fssioners  may 
order  at  their  own  expense  a  professional  audit  jto  be  carried  out  for  such 
period  as  they  consider  necessary  The  accounts  must  be  transimitted  to  the 
Charity  Commissioners  by  the  charity,  trustees  on  request.  Charities  with  a 
permanent  endowment  are  obliged  ta submit  accounts  annually  to  the  com- 
missioners. 

Other  regulatory  techniques.  There  are  extensive  powers  under  tKe  act 
which  empower  the.cpmmissioners  to  institute  inquiries  into  a  charity  or  clas^ 
of  cRarity:;  either^generally  or  for  particular  purposes  In  this  connection,  the 
Commissioners  may  require  any  person  to  furn(sh  accounts  and  statenrients  on 
any  relevant  matter  and  to  produce  relevant  documents  in  that  person's 
custqdy  or  control 

Where  the  commissioners  are  satisfied  after  such  inquiry  that  there  has 
been  misconduct  or  mismanagement  in  tRe  administration  of  a  chanty  and 
that  action  must  be  tak^n  to  protect  the  property  of  the  charity  or  properly 
apply  Its  funds,  they  may  take^ch  actidn  as  they  consider  appropriate  .within 
the  limits  of  the  act. 

:  ^-        I     '    ^     . ' 

i  Special  Rules  Applicable  to  Religious  Groups 

.  There  are  no  special  rules  f6f  religious  groups,  which  usually  qualify  as 
charities  and  arepe^ted  in  the  same  way  another  charities. 
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r  -  • 

.  FRANCE 


Scope  of  Activities  of  Private  Philanthropic  Organizations 

M  a  cons'equence  of  th^khighly  developed,  state-sponsored  social  vv^lfare 
programs,  charitable  institutions  operating  in  France  have  a  much  more 
limited  scope  of  activities  than  comparable  entitres  operating  m  the  United 
States.  '    ^  ( 

The  two  types  of  charitable  institutions  operating  in  Franqe  are  the 
associat/on  reconne  dutthte  publique  and  the  fonaation  The  principal 
.activities  of  these  entities  are  (1)  relief  for  the  poor,  (2)  relief  for  aged  persons, 
(3)  health  (including  hospitals),  (4)  charity  and  other  social  activities,  (5) 
research  iq  intellectual,  medical,  scientific  fields,  (6)  teaching,  and  (7) 
museums  and  cultural  activities  '    *  .  ' 


Tax  Incentives 

The  government  makes  available  tax  incentives  for  contributors  to  such 
entities  in  the' form  of  expense  deductions  in  arriviog  at  taxable  income  For 
individuals  such  deductions,  are  limited  to  from  0  5  percent  to  1  percent  of 
taxable  income  For  business  entities  or  individuals  carrying  on  conimercial 
activities  such  deductions  are  limited  to  from  0  1  percent  to  0.3  percent  of 
sales.  These  incentives  generally  do  not  apply  to  charitable  bequests 


\  Matching  Grant  Programs 

« 

The  government  does  not  provide  a  grant  program  under  which  priv^ate  con- 
tributions to  charitable  organizations  are  matched  * 


Financing  of  Charities  ./  ^ 

Cash  grants  may  be  obtained  from  the  government  by  private  charitabk 
institutions  upon  requ|?t^ln  1969,  a  special  foundation  called  the  Fondatior 
de  f ranee  was  created^y  the  government  to  receive  charitable  contribution: 
from  the  public  and  to  redistribute  the  money  collected  to  other  existinj 
"charitable  institutions 


Taxation  of  Charitable  Organizations 


r 


The  revenues  of  charitable  institutions  are  nprmally 'exempt  fronp  Frendf 
C(irpor^te  income  tax.  However,  the  corporate  ipcoine  tax  is  appjied  at  tm 
special  rate  of  24  percent  on  rent  income,  agricultural  income,  anjd  certair 
interest  and  dividend^jncqme  of  charitable  institutions  '  Mpreoydr,  if  th< 
charitable  institution  organizes  operations  for  which  the  intention  \i  deemec 
-    more  commercial  than'phrlanthropic,  and  if  5t/ch  activity  is  npt  directly  con 
%  nected.With  the  purpose  of  the  institution,  the  profit  may  be  taxed  atthi 
npmail  corporate  Tncome  tax  rate  of  50  percent.        '  * 
Property  taxes  are  generally  applicable  to  charita^e  institutions  Registra 
O   tion  taxes  on  charitable  gifts  are  generally  reduced  or  not  applicabre, 
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such  taxes  dn  the  purchase  of  buildings  are  generally  reduced.  The  business 
license  tax  is  normally  not  payable  by,|uch  institutions,  except  if  the  activity  is 
deemed  commercial  and  if  the  normal  corporate  income  tax  is  applicable. 
Depending  cm  the  nature  of  the  activity  and  the  purpose  of  the  charitable 
institution,  the  tax  on  value  added  may  be  applicable. 

Administrative  and  Governmental  Control 

Foundations  as  well  as  associations  are  private  institutions  managed  by  the 
foundators  (foundations)  or  committee  members  (associations).  No  adminis- 
trative or  governmental  agencies  are  used  as  such  to  supervise  these  institu- 
tions However,  certain  controls  ate  exercised  at  inception  by  the  govern- 
ment, represented  by  the  Ministere  de  llnterieur. 

^  Financial  reports  must  be  submitted  on  an  annual  basis  to  the  Ministere  de 
llnterieur'by  the  foundations  or  associations  /^earlv  tax  return  must  also  be 
submitted  to  the  Tax  Administration .  ^  \ 

^Special  Rules  Applicable  to  Religious  Groups 

TwQ  different  types  of  religious  groups  exist  in  France,  the  congregation  and 
the  assdciation  cultpelle  The  congregation  is  a  special  association  for  a  group 
of  members  exe[cising  the  religious  profession.  In.  order  to  have  a  legal 
existence,  the  congregation  has  to  be  authorized  by  a  governmental  agree- 
ment in  tht  form  of  a  decree  signed  by  the  Administrative  Supreme  Court. 
Yearly  financial  statements  must  be  submitted  These  entities  are  subject  to 
the  same  French  corporate  income  tax  rules  as  otber  fharitable  institutions. 

>4ssoc/at/ons  cultuelles  are  institutions  Created  in  accord'ance  with  the  1905 
law  providing  for  the  full  independence  of  the  State  and  tfte  Church.  This  type 
of  organization  is  used  by  Protestants,  Catholics,  Jews,  and  Mohammedans. 
The  pbjectives,  which  are  strictly  limited, 'of  such  organizations  are  to  deal 
with  any  administrative  and  financial  problemsof  the  various  religious  bodies. 
The  major  part  of  their  revenu,es  is  from  public  collections.  The  receiving  of, 
gifts  or  bequests  is  general  ly  prohibited  except  if  it  is  deemed  to  contribute  to 
the  strict  objective  of  the  association.  From  a  tax  viewpoint,  there  are  .no 
property  .taxes  If  the  buildings  used  for  public  worship  are  owned  by  public 
collectivities  (State  or  cities). 

Compulsory  yearly  financial  statements  prepared  on  the  cash  ^asis  of 
Recounting  are  required  by  the  Ministere  de  rSconomie  et  dei  Finances.  - 


WEST  GERMANY 


Scope  of  >fct^vities  of  prtvate  Philanthropic  Org^^ations 

German  social  security  \ay/s,  which  cover  the  majority  of  the  population, 
provide  for  assistance  in  case'  of  sickness,  unemployment,  disability,  ^nd' 
retirement,  as  well  as  foj  the  payment  of  medical  ejcpenses.  Those  not  insured , 
UndeV  the  Social  Seci^ity  System  are  legally  entitled  to  social  welfare  pay- 
ments financed  by  governmental  boards.  Socral  welfare  paynr)ents,  hoVvever, 
do  not  exceed  a  leveLfegarded' to  be  the  minimum  to  marntciin  human  dignity. 

i  lnHpr  these  circumstances  the  activities  of  prjvate  charities  are  pmmarily 
d^j^^-ioward  subsidizing  pumic  servi^^^^t  are  not  sufficiently  pifovided 
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for  by  federal,  state,  and  municipal  authorities.  Thus,  private  charitable 
organizations  fmacice  or  co-finance  the  construction  and  running  costs  of 
hospitals  and  convalescent  homes,  old  peopks'  homes  and  nursing  centers, 
vacation  homes  for  mothers  with  many  children,  kindergartens  and  rehabili- 
tation centers.  They  also  render  advice  and  practical  help  to  people  who  have 
difficulties  being  integrated  into  the  society,  such  as  those  afflicted  with  a 
disease  and  ex-convicts.  Private  charitable  organizations  are  also  a  strong 
force  in  providing  immediate  help  m/fases  of  catastrophe  in  and  outside 
Germany  Under  certain  conditions,  ope-time  or  recurring  payments  are  tx}ade 
to  individuals  m  caj>e  social  welfare  pavments  are  not  sufficient  to  maintain* 
human  dignity        ^  p 

All  the  activities  described  afctove  are  coordinated  by  five  large  organiza- 
tions the  Welfare  OrgaAization  of  the  Protestant  Church,  the  Welfare  Or- 
ganization of  the  Rornan  Catholic  Church,  the  Welfare  Organization  of  the 
Jewish  Community,  the  Welfare  Organizati^on  of  the  Trade  Unions,  and  the 
German  Red  Cross  In  addition,  there  are  numerous  small  private  charj^abje 
activities,  all  of  which  are  organized  as  associations.  / 

The  most  important  sources'of  funds  for  these  organizations  are  member- 
ship fee^,  private  donations,  governmental  grants*,^^]^  investment  income.  In 
addition,  the  organizations  of  the  religtous  gru]^^.rnf nijoned  aboye  receive 
grants  from  their  respective  dhurches,  which  atcouftt  ^or  a  considerable 
portion  of  their  total  income      —  -  '  . 

'  '      y  ^^ 

^  Tax  Incentives 

Under  German  income  tax  regulations  membership  fees  and  donations  by 
individuals  or  corporations  are  deductible  from  taxable  income  if  ,the 
following  conditions  are  met  *^ 

1  /the  articles  of' the  receiving  organization  must  provide  that  charitable, 
jlSfleligious,  scientific,  or  9ther  activities  of  pi/bli^  benefit  are  the  of^apiza- 
'  '  '  tion's  sole  objective     '  *  ' 


2.  The  acttJal  conduct  of  activities  of  the  organizatiojyrtust  be  in  agr^ment 
_  with  the.pbjectives:of  the  articles. 

3.  In^caseof  "other  activities  of  public  benefit,"  the  benefind  the  community 
,'!hrough-such  activities  must  be  explickly  confirmed  by  the  tax  office  In  ad- 
vance. These  organizations  are  included  in  a  speciaNist  which  is  published 
if\  the  German  income  tax  regulations  The  tax  deducti&Hity  ^f  member- 
ship fees  anddonations  is  limited  to  10  percent  of  the  indiviotiars  or  cor- 
poration's annual  taxable  income  ir^  case  of  scientific  organizations,  and 
to  5  percent  m  the  case  of  all  other  organizations.  ^  ^ 

.1  ■ . 

Matching  Grant  Programs 
No  such  progra/ns^are  provided  in  Germany 

Financing  of  Charities 

Federal,  state,  and  jnunicipal  authorTties  often  subsidize  the  recurring 
activities  of  charitable  institutions  and  grant  contributions  for  capital  expendi- 
tures of  these  organizations.  Such  grants  have  to  be  inducted  in  the  budget  of 
the  respective  ministry  and  are,'Subject  to  parliamentary  approval. 


Taxation  orcharitable  Orgsjnizations  *  . 

*  In  principle,  all  organizations  and  associations  in  Germany  are  Subject  to^ 
the  same  taxes  as  business  corporations— corporate  income  tax,  property  tax, 
,and  so  forth.  If,  however,  the  articles  of  an  organization  specify  that  chari- 
table, religipus,  scienttti^,  or  pther  activities  of  public  benefit  are  to  be  the  sole 
objective  of  the  organization  and  ff  that  organization  is  actually  run  to  me^ 
this  objective,  these  organizations  are  exempt  from  income  taxes  on  member- 
ship fees,  donations,  governmental  grants,  aftd  capital  income  A^come  from 
business  activities  is,  however,  subject. to  income  taxes. 

Charitable  organizations  that  rfifeet  the  abo^e  requirement^  are  also  exempt 
from  property  taxes.  Further,  under  German  tax  laws,  taxes  are  not  levied  on  a 
beqtrest  as  such,  but  on  the  enrichment  of  each  heir.  Charitable  organiza- 
tions^ are  exempt  from  this  tax,  ,  ^ 

Nonprofit  organizations  are  not  exen^pt  from  taxes  other  th^  on  income, 
property,  and  bequests,  except  as  follows.  (1)  Real  estate  tax  is  not  levied,  on 
real  estate  o^ned  by  these  organizations  if  it  is  directly  used  for  the  organir  ' 
zations' objectives,*  (2)  turnover  tax  is  not  levied  on  services  of  these  organi- 
zations which  are  rendered  in  iijccorcfance  with  their  statutory  objectives. 

^'  '   r  ■       '^^    .     ^  '  ■// 

Administrative  and  Governijiental  Control  ^  • 

^       .    -  / 
In  principle,  private  charitable  organizations  are  not/subject  tb  any  gov- 
ernmental administration  or  supervision.  Govern  mental  grants,  however,  are 
audited  by  federal  or  state  audit' departments  to  determine  that  they  have 
been  used  for  the  purpose  for  which  they  have  been  granted'  Reports,  includ-  ' 
ing  financial  reports,  do  not  have  to  be  presented  to  governmental  agencies 
Bool^s  and  financial  statements,  as  well  as  the  articles  of  association  4<\d  the' 
actual  conduct  of  activities  of  charitable  organizations,  are  subject  to  tax. 
1  reviews.  The  purpose  of  these  revfews  is  to  determine  that  all  those  conditions 
hay/e  been  met  that  are  requiredJn  order-tcunake  contributions  tax  deducjible  - 
for  the  contributing  individuals  and  businesses  and  to  grant  tax  excrnptipn.  to 
the  organization  ftself.  ,  ' 

•         '       Special  Rules  Applicable  tQVReligious  Groups  ■  ' 

The  Official  Protestant  Church,"  the  Roman  Catholic  Church,  and  thejewish 
Comniunity  are  public  corporations  entitled  tb-  levy  a  qhurch  tax.  on  their^ 
members,  which  varies  from  8  percent  to  JC|f*percent  of  those  members'  - 
^personal  rnconr\e  tax.  This  tax  is  administered  on  behalf  of  these  churches  by 
theCerntan  tax  authorities.  The  revenue  from  this  tax  is  so  material  thajf  these  ^ 
churches  are  able  to^allocate  sufficient  funds  to  their  own  charitable  orgai?i/a- 
ticjn§^.  The  churches  are  exempt  from  inconre  and  property  taxes,  the  chqjjeh 
ta::  is  fully  d^uctible  from  the  taxpayer's  axable  income.  ^, 
.  All  other  religious  groups  are  organized  as  private  associations.  Th^ 
w  nancing  sources  of  these  groups  are  restricted- to  voluntary  mernpershi'p'fefe' 
and  donations.  Since,  under  normal  circumstances,  tbfe  articles  'of  thes^^ilMj; 
ganizations  determine  religious  activities  as  the  sole  objective,  they  Sfe  \ 
exempt  froh?  income  and  property  taxeTand  their  members  are  authorifed  to 
deduct  contributions  from  taxabje  income  up  to  5  percent  thereof  ^ 

Bbth  churches  and  religious  groups  are  not  required  to'  publicly  report  <ft) 
^  their  financial  situation. 


ERIC 


•  '  .  •'  477 


2988  ' 
♦ 

VI  . 
ITALY  - 

Scope  of  Activities  of  Private  Philanthropic  (iganizations 

The  maionty  of  social  welfare  programs  in  Italy  are  conducted  by  govern- 
ment, and  accordingly,  the  scope  of  private  charitable  activities  in  Italy  is 
relatively  limited*  Donating  to  chanty  is  hot  common  or  customary  practice  in 
Italy.  ■  . 

The  mam  types  of  charitable  organizations. operating  in  Italy  are  , 

1  Organizations  rendering  public  assistance  to  specific  needy  groups,  for 
example,  assistance  to  indigent  and  invalid  persons,  protection  of  women 
and  children,  socral  redemption,  a;^sistance  to  orphans,  abandoned 
children,,  and  old  people  *  * 

2,.  Religious  organizations  which  also  carry  out  charitable  activities 

3.  Q||  facto  foundations  whose  objectives  are  normally  v^ry  specific  and  have 
well-defined  time  and  scope  limits,  for  example,  assistance  fo  victims  of  a 

.  flood  or  earthqljake  .7 

4.  Private  foundations  for  a^ssistance  to  particular  categories  of  disabled 
persons  (blind,  deaf,^  so/stics)  These  foundations  often  originate  from 
bequests  r     /       ^    '  \  . 

5  Foundations  that  realize  their  objectives  by  directly  operating  institutes  for 
children,  old  persons,  orphans,  and  so  forth. 

6.  School  assistance  foundations  having  as  a  mam  objective  the  assistance 
*   vof  students  '  o 

7.  Military  foundations,  assisting  orphans  of  soldiers,  old  soldiers,  and  so 
.-    Hferlh.^    .      '  -  ,     -    —      . —         -  ^ 

'    Tax  Incentives 

Tax  incentives  for  individuals  and  businesses  who  contribute  to  char^ies  are 
as  follows.  (1)  No  income  \ax  incWitive  is  prptfided  for  individual^  con- 
tributing to  chanties,  (2)  Enterprises  contributing  to  charities  are  allowed  to 
deduct  from  their  taxable  income  amounts  of  such  contributions  up  to  a 
maximum  of  2  percent  of^declared'taxable  income,  (3)  Gifts  and  bequests  in 
favor  of  recognized  associations  and  foundations  having  charitable  or  other ^ 
public  assistance  purt30ses*are  exenapt^from  gift  and  succession  taxes  Gifts 
and  beqi/ests  of  real  estate  ar^  also  exempt  from  the  tc(k  on  increase  in  value  of 
land  and  buildings  (INYIM).| '  ..    ,      ^  | 

,  Matching  Grant  Programs  ; 

the  -  Italian  governmerYt  has  no  matehmg  'grant  program  f6r  private 
eharitabte  contrfbutiojis.  ^      '  / 

•'•'/Jr.  .       ■  ■  \'  ■ 
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^         , Financing  of  Charities 

The  law  relating  to  the^ annual  State  Budget  has  spe^fic  provisions  relating 
to  the  amounts  to  be  granted  by  the  various  ministries  to  public  and  private 
charitable  organizations  operating  on  a  ^national  scale.  The  funds 
appropriated  for  such  uses  are  granted  subject, to  control  by  the  ministerial 
authorities  The  Mmistty  of  Interior  administers  charitable  activities  through 
the  Department  of  Public  Assistance  ,  f 

Other  financing  of  chanties  is  provided  in  the  f6rm  of  special  governmental 
or  regional  contributions  oh  the.  request  of  the  charitable  organizations  for 
expenses  ipcurred  of  an  exceptional  pature 


Taxation  of  Charitable  Organizations 

Charitable  organizations  are  exempt  from  income  taxes  on  contributions, 
however,  revenue-producing  activities  are  subject  to  incojiie  taxes  computed 
at  one  half  of  the  State,  income  tax  rate,  plus  local  tar  Income  from  the 
oWnershfp  of  real  estate  is  subject  to  income  taxes  Contributions  of  Personal 
pVoperty  to  charitable  associations  and  foundations  are  exempt  from  ifne  value 
added  tax  As  noted  above,  gifts  and  bequests*in  favor  of  charitable  associa- 
tions and  foundations  are  exempt  from  gift  and  succession  taxes.  If  such  gifts 
and  bequests  relate  to  real  estate,  they  are  also  exempt  from  the  related  tax  on 
increased  value. 


Administrative  ancf  Governmental  Control  * 

The  activities  of  private  charities  are  regulated  by  several  laws,  some  of 
which  were  enacfed  years  ago.        *     *  > 

Private  charitable  activities  are  regulated  by  the  Italian  Civil  Code  which 
T)fOVnctes  ^tCT  two  forms  of  organization.   (1)  associations— groups  of 
individuals  who  associate  themselves  for  the  purpose  of  giving  assistance  and 
performing  charitable  activfties,  [i]  foundations— endowments  of  assets 
destined  for-assistance  and  charitable  purposes.  \.  ■ 

A  private  legal  entity  status  (enfe  morale)  for  associations  and  foijKdations 
is  acquired  through  recognition  by  a  decree  of  the  President  of  the  Republic. 
A  private  or  public  charity  cannot  be  a  corporation,  since  that  form  of 
organization  can  on[y4)e  used  for  commercial  or  industrial  activities 

Chantable  organizations  which  are  legal  entities  are  subject  to  control  by 
the  Ministry  of  I  nterior  Among  these  controls  is  a  requirement  that  purchases 
of  real  estate  and  receipts  of  donations  are  subject  to  government  reviews. 
i-'    Such  control  is  delegated  to  regional  and  provincial  authorities  to  which 
^  charitable^  organizations  must  present  their.annual  financial  statements.  The^ 
controlling  authorities  seldom"  audit  such  statements    Private,  rionprofit' 
entities  are  required  to  file  tax  returns  with  financial  statements  attached 
thereto. 


•Special  Rules  Applicable  to  Religious  Groups 

There  are  no  special  tax  rules.for  religious  organizatfons.  They  are  treated  as 
any  other  private  charitable  organization.  Thus,  religious  organizations  are 
subject  to  income  tepees  if  thev  operate  hospitals,  schools,  or  perforn^  other 
^^..^-..^  producing  activities  raxed  at  one  half  of  the  State  income  rate,  plus 
*   However,  buildings  that  ar^  devoted  solely  to  vyorship  are  not 
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consjdered  to  be  income-producing  properties  and  therefore  are  exempt  from 
•  ^  any  related  income  tax  ,  " 

f  VII 

\     •    Scope  of  Activities  of  Private  Philanthropic  Organiz^lons 


ThesQcial  welfare  program  iti  japan  is  somewhat  1irr)i*ted  Approximately  80 
percent  of  the  progranr  is  controlled  and/or  subsidizecj  by  national  or  local 
government  agencies,  with  the  remainder  carded  ofi,by  private  charitable 
organizations.  Social  welfare  corporiJitioqs  whictT"*afe  limited  by  statute  to 
solely  charitable  activities  account  for  j^out  one  half  of  the  private  charitable 
settor,  with  nonprofit  corporations' (which  may  also  engage  in  profitable 
activities)  and  ifidividuals  accounting  for  the  rest.  Approximately  65  percent 
of  the  activities  conducted  by  private  charitable  organizations  are  concerned 
Avjth  the  care  of  working  mothers'  children.  Other  activities  include  providing 
^omes  and  services  for  the  aged,  handicapped,  and  orphaned.  * 

'       X  • 

it  Tax  Incentives ' 

The  government  ^allows 'tax  deductions  to  individuals  and  corporations  for 
certain  charitable  contrib<Jtions  Contributions  by  individuals  to  the  Commun- 
ity Chest  Society  and  to  social  welfare  corporations  are  deductible  up  to  25 
percent  of  gross  income  less  the  "lower  of  3  percent  of  gross  income  or  ¥ 
100,000  ($333)      ^.  , 

Corporations  are  allowed  unlimited  deductions  for  ^ontribxTtions  to  the 
QipjiBWiity  Chest  Society  Deductions  for  contribu^9r>s  to  social  welfare 
cohpfcrations  are  limited  to  1.25  percent  of, taxable  income  for  the  cu/rent 
accounting  period  plus  .125  percent  of  the  paid-in  capital  at  balance  sheet 
date.  ^  .  . 

Bequests  in  japan  are  generally  taxed  to  the  recipient  rather  than  the  donor. 
Certain  private  charitable  organizations  are  exempted  from  tax  on 

bequests  they  receive. 

.  '  '  '  ' 

Matching  Grant  Programs 
The  government  does  not  Kave  a  matching  grant  program.  »^ 


,  Financing  of 


Charities 


(government  financing  of  charities  otper  than  through  tax  incenti^^i 
follows.  (1)  National  and  local  governments  give  subsidies  to  so^ial^pi 
corporations,  (2)  The  Social  Welfare  Improvement  So/:iety  makes  loa^^vaii- 
able,  under  certam  conditions,  to  social  welface^rporations  and^ertain 
,  .nonprofit  ,and^riifgiiiUij::f)rporatipns.  ,  '  * 


as 
ilfare 
'avail- 
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Taxation  oll^Charitable  Organizations 

*lncometax.  Income  from  nonprofit  activities  of  social  welfare  corporations 
and  nonprofit  corporations  are  exempted  from  income  tax.  Income'of  the 
Social  Welfare  Improvement  Society  is  also  exempt  from  income  taxs  A 
national  corporate  income  tax  ratje  of  23  percent  is  applied  to  income  from 
profit-orifertted  activities  ^f  social  welfare  cojgprations  and  nonprofit  ^ 
corporations.  The  normal  corporate  tax  rate  is  40  percent. 

Property  tax.  Properties  used  for  charitable  activities  and  owned  by  social 
welfare  corporations,  nonprofit  corporation^  and  the  Social  Welfare  Improve- 
ment Society  are  exempt  from  property  tax. 

Inheritance  and  gift  tax.  Properties  acquired  through  inheritance  or  bequest 
and  gtft  by  social  welfare  corporations,  nooprbfit  corporations  and  individuals 

*  whose" activities  improve  charities  are  not  subject  to  inheritance  and  gift  tax. 

Other  taxes.  Social  welfare  corporations  are  not  subfject  to  the  revenue 
stamp,  registration,  real  property  acquisition,  and  admission  taxes. 

Administrative  and  Governmen^l  Control 

The  Ministry  of  Public  Welfare  is  the  federal  agency  to  which  locaPgovern- 
merits  report  Local  governments  supervise  charitable  activities*,  as  follows. .  ' 

Social  welfare  corporations.  The  designated  accounting  period  for  social 
welfare  corporations  is  the  fiscal  year  ended  March  31.  Prior  to  June  30,  the 
'  foUowing^repor^s  must  be  submitteclto  the  Minister  of  Public  Welfare  through 
the  local  government  summary  of  operations,  list  of  properties,  statement  of 
receipts  and  expenditures  for  the  current  year,  estimated  statement  of  receipts 
and  expenditures  for  the  coming  year,  sumnjary  of  collateral  held  for  loans. 

An  internal  audit  is  performed  by  an  inspector  elected  by  the  corporation. 
An  audit  performed  by  local  government  is  reported  to  the  Ministry  of  Public 

*  Welfare.  Thi6»yearly  audit  covets  operations  and  accounting". 

The  initial  establishment  of  the  corporation  must  be  approved  by  the  local 
government.  Registration  with  thi^Nationil  Registration  Office  at  the  time  of 
establishment  of  the  charrty  is  required. 

Public  welfare  corporations.  The  establishment  of  the  corporation  must  be 
approved  by  the  Minister  of  Public  Welfare.  Registration  with  the  National 
Registration  Office*at  the  time  of  establishment  is  required.  Public  welfare 
"corporatlonsmay  also  be  required  to  submit  to  the  Minister  of  Public  Welfare, 
witnirr three  months  of  the  end  of  the  fiscal  ye^r,  a  listing  of  properties  owned 
jand  members.      '  '       ,  * 

■  .1 

,  Special -Rules  Applicable  to  Religious  Groups  ^ 

'Religious  corporations  engaged  in  public  interest-activities  are  treated  in  a  . 
similar  manner  for  tax  purposes  as  other  charitable  entities.  •    ^  ^ 
'  As  notecf  ^il^ove,  a  religious  corporation  engaged  in  charitable  activities  may 
borrow  func^s  from  the  Social  Welfare  Improvement  Society.  Generally, 
religious  corporations  are  npt  required  to  submit  financial  statements  to  any 
•governing  bfljdy. 
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VIII 

SWEETEN  '  /       .  • 

S?ope  of  Actfvitles  of  Private  Philanthropiq  Organizations 

Private' charitable  activities  m  Sweden  are  very  limited  because  of  the 
l;iighlv  developed  social  securttv  program^^of  the  government,  which  in 
principle  guarantees  everyone  acceptable  livm*^  conditions  The  view  that  the 
governm^eat  takes  care  of  everyone  is  one  of  the  basic  theses  of  the  Swedish 
Social  Democratic  Government  Theclimate  for  private  charity  is  consequent- 
ly  not  very  good  and  the  incentives  are  few  .  ^' 

However,  several  charitable  organizations"  do  exist  and  supplement  with 
theiractivities  the  government  in  areas  where  it  has  failed  or  where  additional 
help  IS  considered  necessary,  fpr  example,  criminals,  alcoholics;  drug  addicts, 
jnternational  aid  to  underdeveloped  countries,  and  areas  of  catastropbies 

•       '        Tax  Incentives        .  ^"^"^  ^ 

The  legislators  have  shown  a  rather  restrictive  attitude  when  granting  ibx 
incentives  to  contributors  to  *  charitable  organizations  for  the  reasons 
explained  above  The  general  rule  is  that  donations  or  contributions  to 
charitable  organizations  are  not  tax  deductible  Consequently,  charitable 
organizations  do  not  pay .  anv  incopne' tax  on  .such  contributions  ^from 
individuals  or  businesses  Neither  do  they  pay  fax  on  charitable  iDeques'ts 
Income  from  property  or  a  business  owned  by  a  charitable  organization  is 
taxed  at  reduced  cates 

It  IS  also  possible  to  direct  charitable  bequests  to  a  special  foundation 
existing  or  formed  by  the  donbr  with  a  recognized  purpose^  Such  charitable 
bequests  are  tax  free  ^    ^  '  . 

W  the  donor  is  an  individual  person  or  a  company  and  the  donee  is  .an 
individual  person,  the  donbr  can  get  an  expense  deduction  within  certain 
limitations  m  arriving  at  ta5<feble  income,  if  the  payment  is  classified  as  c^"" 
periodic  charity    The  payments  must  then  be  given  to  the  same  donee^ 
Fegularly  and  at  short  intervals  The  donee  is  required  to  pay  income  tax  on' 
the  same  amOurJl^  ^  , 

Matching  Grant  Programs  ♦ 

The  government  does  not  have  a  matching  grant  program  for  matching* 
private  contributions  to  charitable  organizations  • 

)  # 
Financing  of  Charities  '  . 

» Charitable  organizations  may  obtain  subsidies  from  the  government  to 
cover  costs  that  they  have  incurred  in  connection  with  charitable  activities 
They  can  also  receive  grants  and  contributions  from  the  government'to  cover 
charitable  a^ivities    Such  subsidies  and  grants  are  not  taxable  to  the 
organization.      ,  .  '  ;  , 
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Taxation  of  Charitable  Organizations  '  /P^ 

Chiritable  organizations  pay  local  income  ta5^  on  real  esfate^Sfjd  business 
income';  Business  income  i^  also  subject  to  national  taxes.  Certain  types  of 
income,  such  as  membership  fees'and  subsidies  from  the  government,  are 
exempt  froni  all  income  taxes.  ,  ^  ' 

Taxes  on  income  of  charitable  organizations  are  computed  at  l&wer  rates 
than  taxes  on  income  of  corporations  The  charitable  prganiza*tions  are 
subject  -to  added  value  tax  but  are  not  subject  to  property  tax  ■ 

Administrative  and  Governmental  Control 

Charitable  organizations  are  required  to  jile  tax  returns  applicable  to  , 
income  from  real  estate  and  business  In  order  1o  otita^n  grants, ^subsidies,  and 
contributions,  charitable  oij^anizations  rft^  submit  fmanciafstatements  tp 
the  government.     '  '^^^Us*-  *      i  ' 

Special  Rules  Applicable  16  Religious  Groupr 

/  * 

Religious  groufJs^  are  subject  to  the  same  tax  rules  as  olher  charitable  or-, 
ganizations  They  pay  local  tax, on  income  from  real  estate  and  national  and- 
local  tax  on  business  income,  based  on  the  same  determ-mations  as  for  other 
char^table  organizations.^ Religious  groups  finance  most  of  Jth^ir  activities 
from  membership  iees^  w.hich  are  not  taxable  The.  Swedish  Lutherar^  Church 
(the  nati9nal  churchj  is  financed  ^through  a  spe-cial  tax  paid  by  all  taxpayers. 


/ 

.    ,         taxation' AND  PHILANTHROPY  IN  CANADA 

•R.M.  BirdUnd  M.WrBucovet^ky+-\ 

•     •     •  *,  '  ♦ 

'    "  .  Introduction 

I  The  tax  scene  in  Canada  over  the  last  few 'years  has  beep  a  tumultous  one" 
Royal  Commissions  have  come  and  gone,  official  White  Papers  bn  taxation 
have  been  launched  and  sunk,  hearings  have  been  held,  countless  "articles 
written,  and,  not  so  finally,  a  good  deal  of  new  tax  legislation  has  in  fact  been 
enacted  While  in  many  respects  the  oiftcome  of  all  this  activity  has  been 
much  less  fundamental  change  than  was  mitiBlly  expected,  1  ^there  have 
nevertheless  been  a  number  of  significant  revisions  in  the  structure  of  both 
federal  and  provinc^ial  taxes  The  present  paper  focuses  on  the  implications  of 
several  of  these  recent  developments  for  private  philanthropy 

One  point  which  must  be  borne  in  mind,  particularly  by  American  readers, 
in  as^essing^his  recent  Capadian  experience  is  that  there  is  tittle  evidence  that 
concern  with  the  effects  of  taxation  oh  private  philanthropy  has  weighed  very 
heavily  on  anyone's  mind  during  the  past  decade  of  intensive  concern  with  t^x 
reform  That  few  appear  to  be  C9ncerned  with  such  effects,  however,  does  not 
mean  that  they  are  nonexistent  On  the  contrary,  it  seems  highly  prgbable  that 
several  of  the  recent  tax  changes  have  affected  charitable  giving  and  be^quests 
to  a  significant  degree  -Three  changes  stand  out  in  this  respect  the  increase  m 

""the  limit  for  charitable  contributions  as  a  deduction  from  income,  the  intro- 
cfuction  of  a  capitargains  tax  with  deemed. (or  constructive)  realization  at 
death  ot  gift,  and  the  closely  related  phenomenon  of  the  abolition  of  the 
lederal  estate  tax  and  the  consequent  peregrinations  of  the  various  provincial 
succession  duties  The  bulk  of  the  present  paper  is  therefore  concerned  with 

describing  and  evaluating  these  measures.        /    ^  .  "  _ 

^  It  is  important  to  emphasize  from  the  beginj^g  that  deemeQ  reafization 
cannotbe  considered  without  simultaneously  considering  the  recent  startling 
changes  in  Canadian  death  taxes.  In  turn,  this 'point  brings  out  the  much 
greater  significance  of  the  provinces  rnCanada  than  of  the  states  in  the  United 
States  only  in  terms  o{*the  dominance  of  the  federal-provincial  issue  in  all 
Canadian  pub[ic  finance  can  oile  hope  to  grasp  exactly  wtiat  has  happened  in 
Canada  and  why.       .  ,  , 

Chapter  I  of  this  paper  sketches  brijefly  the  dimensions  of  private  charity  in 
Canada  Relative  to  the  public  sector*  philantfjropy  is  much  less  important  in 
Canada  than  in  th^  United  States  One  reason  why  there  has  not  been  much 
concern  with  the  effects  of  taxation  on  pjrivate  philanthropy  in  Canada  may 
thus  simply  be  because  private  philanthropy  is,  on  th^  whol^^  correctly,,  not 
<;onsidered  to  be  vpry  important.  Against  this  general  background^  Chapter  II 

Summarizes  the  course  of  tax  reform  in  Canada  since  the  mid-1960s  with 
respect  to  tho^e  tax  changes  that  can  be  explicitiv  related  to  charitable  giving.. 
This  review  of  the  facts  includes  a  brief  look  at  the  attittide^?^  tojc^ards 

^ ^philanthropy— and  to  ^me  extent  towards  private  wealth— revealed  in  the 
course  of  tax  reform  CHapter  III  then  discusses  in  some  detail  the  debate  on 
the  federal  capital  gams  tax,  particularly  the  deemed  realisation  provisions, 
^nd  its^close  connection.with  the  death  tax  field.  Some  aspects  of  the  imple- 
mentation of  deemed  realization  are  then  sketched  in  Chapter  IV.  The  final 
chapter  appraises  briefly  the  probable  effects  of  these  measures  on  private 
philanthropy.  \n  view  of  the  very  short  time  that  most  of  the  relevant  leg^isla- 
tion  has  been  on  the  books,  this  appraisal  is  largely  qualitative  rather  than 

^  Insti^tefor  Policy  Analysis,  University  of  Toronto. 
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quantitative  A  few  reflectipni*  on  possible  implications  of  th^  Canadian  ex- 
peri(|nce  for  the  United  Sta(tes  conclude  the  paper  -  / 

*■         '  ^  ^  ^ 

/  .  *  ^ 

THE  DIMENSIOPjis  OF  PRIVATE  PHILANTHROPY  IN  CANADA 

-One  ot  the  most  striking  differences  between  Canada  and  the  United  States 
i>  the  relatively  larger  role  that  the  government  sector  has  long  played  in 
Canada  ^  In  1972.  tor  example,  total  government  expenditure  In  the  United 
States  came  to  32  2  percent  Of  C  N  P  compared  with  38  5  percent  m  Canada 
(see  Table  1)  A  significant  part  of  this  difference  is  attributable  to  the  greater 
importance  ot  transfer  payments  to  per^ns  and  of  government  expenditures 
on  hospitals  in  Canada  As  shown  below,  this  larger  public  sector .rs  mli-rored 
by  the  much  smaller  role  of  private  philanthropy  in  Canada  This  relationship 
IS  not  accidental,  rather,  it  reflects  a  fundamentally  different  division  in  the 
two  countri^^etween  the  public  and  private  shares  in  those  activities  that 
may  be  broadly  cori^idered  to  have  philanthropic"  attributes  The  voluntar- 
istic  tradition  in  Canada  has  always  been  less  ^significant  than  in  the  United 
States,  anxl  the  tendency  to  turn  to  government  correspondingly  greater  As 
one  perceptive  American  observer  Jias  noted  "Canada,  with  its  greater  stress 
on  ehtLsm  and  particularism  than.the  United  States,  would  be  somewhat  more 
collectivity-orient^d  than  this  country  Jhe  course  of  recent  political 
events,  and  the  statistics,  both  lend  support  to  this  Observation 


^                            Table  1  ' 
United  States  and  Canada:  Selected  Comparisons,  1972 

7         V  ■  •  ^ 

/  States  Canada 

Total  ojv^rnment  e>cpenditure  as  percent  of  G,  N.  P.  32.2  3a«5 

Gover/imeKt  transfer  payments  to  persons  as  percent  *  > 

\  of  G.N,  P.  ^^'5          9,5  , 

Total/ personal  e;?ptindjture  on  goods  and  services 

,  As  percent  ot  G,  N.  P.  62.9      '58.3  _ 

Per  capjta                       ,  $3,479  $2,761 

Personal  expenditures  on  "Medical  Care"     ^  , 

As  perctsn;  of  (i,.N.  P.            .  5.0  l.T 

As  percent  of  total  personal  spending  7*9  2i8^ 

Per  capita           •     ,   '  $    27^      3  79 


Government  purcha^e3"\f  goods  and  services  for 
"hospitals ' 

As  percent  of  G.N.  P.  ^  1.4  2.8 

As  percent  of  total  ^vernment  expenditure  4.5  7.3 

(? 

a.  The  t".  S.  figure  refers  to  ail  purchases  for  "health  and  hospitals"  and  is  thus 
more  inclusivo  than  the  Canadian  figure,  which  is  for  hospitals  alone.  *- 

Sources.   Canada  -  Statistics  Canada,  Revised  National  Inconie  and  Expenditure 
*  ^     Accounts  (cohiputer  printout). 

t.S,  -U.S.  Department  of  Commerce,  Survey  of  Current  Btutnesi, 
Vol.  53  (July  1973). 
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Although  the  proportion  of  total  government  expenditufe  (mctuding 
transfer  pa\ments)  accounted  for  bv  health,  social  welfare,  education,  recrea- 
tipn,  afnd  housing— assuming  these  categories  to  embrace  tVie  relevant 
activities  —  is  about  the  same  in  Canada  as  m  the  United  States,  the  large?  si^e 
of  the  governmerU"&6€4:of  as  a-Vi'hole  enstires  t^hat  -the  pub  I  re  share  in  these 
activities  is  substantially  more  significant  .in  Canada  ^  The  comparison  'is 
particularly  striking  with  regard  to  iamiLv  allowances,  health  and  welfare 
expenditures,  and,  to  ^  lesser.ext^rit,  education.  Since  1945,  for  example,  the 
Canadian  federal  government  has  paid  a  moatbl>  allowance  to  the  mother  of 
every  resicfent  child,  at  present  this  grant  averages  $20^00  per  month,  subject 
to  cost-of-living  escalation,  for  every  child  under  18.  In'' addition,  comprehen- 
sive govemment-c^lministered'insurance  covers  most  hospital  and  medicaJ 
care  in  Canada.  The  result  is  that  while  total  per  iepita  exp^diture  on  heafth 
in  197^  was  $306,5  private  medical  expenditure  came  to  only  $Z3,  compared 
with  $251  in  the  United  States  in  the  same-^ear.       •  .     ,  ?, 

So  far  as  education  is  concerned,  m  1970-71  only  2  percent  of  elementary 
and  secondary  school  pupils  in  Canada  were  enrolled  m  private  schools, 6  This 
low  proportion  in  a  country  with  such  .a  high  proportion  of  children  in 
religious  schools  is,  of  course,  due  to  the  fact  that  th<e  "public''  schools,  which 
are^  paid  for  out  of  tax  revenues,  include  most  of  ^the  numerous  Roman 
Catholic  separate  schools7  Even  at  the  university  levels  less  than  10  percent 
of  total  spending  m  the  most  recent  year  fqr  which, data  are  available  came 
from  private  sources  (other  than  fees)       ^       ^  ^  „^ 

I'n  short,  there  is  a  much  stronger  erirtphasis  On  public  sector  spending  in  the 
traditional  philanthropic  fields  in  Canada  than  jn  the  United  States  Another 
statistic' reflecting  this  difference  is  that  personal  expenditure  on  goods  and 
services  amounted  to  only  58  percentof  G.N.P  in  Canada  fn  1972,  compared 
with  63  percent  in  the  United  States  in  the  sarhe  year  (Table  1}  Canadians,  thus 
have  Jess  ilicom^  at  their  disposal  tp^spend  on  charity  or  anything  else.  They 
also,  as  we  have  seen,  have  less  need  to  depend  bn  private  sources  for 
financing  many  of  the  activities  in  which  phvate  philanthropy  traditionally 
.plays  a  significant  roje  Whichever  way  the  causality  runs,  however,  it  Remains 
that  the  relatively  larger,  tax  burden  and  size  of  th.e  goveoiment  sector  on  the 
one  hand  isLmatched  by  ,a  lower  level  of  private  giving  and  philanthropic 
activity  on  the  other.  /  •  \  , 

Although  the  lesser  importance  of  private  philanthropy  m  Canada' appears 
to'be  neatly  matched  by  tbe  lesser  availability. of  information  on  the  subject; 
the  available  data  suggest  that  annual  private  giving  in  the  United  States  is 
likely  to  be  close  to  three. times'that  m  Canada,  whether  measured  in  terms  of 
shares  of  CN.P.  or  pec  capita.  The  remainder  of  this  section  provides  the 
evidence  leading,  to  this  cbnclusion. 

Individual  Donations  . 

Four  separate. estimates  l)ave  been  made,  covering  respectively  annual 
giving  bv  individuals,  annual. corporate  giving,  bequests,  and  foundations. 
Table  2  contains  the  basic  data  avaitable  with  respect  to  individual  charitable 
contributions  in  Canada.  As  ^hown  in  that  table,  the  amount  of  itemized 
charitable>deduetions  claimed  for  income  tax  purposes  in  1971  (the  year  for 
which  a  global  estimate  has  been  made)  was  $281  million,  or  an  average  of 
$319  p^  return  making  a  specijf,ic  claim  for  the  charitable  ded'uction  Only  9.2 
'p'ercenf  of  those  filing  income  tax  returns,  claimed  this  deduction  in  1971, 
down  from  12.2  percent  in  1968.  Donations  made  by  those  claiming  the 
standard  deduction  are^not^  of  course,  r/flected  in  these  figures. 'In  1956,  for 
€  the  year  before  the  stand)ardude(;)uction  cafne  into  effect,  the  total 
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donations  claimed  for  $284  million,  or  more  than  the  itemized  donations  m 
any  year  fro4^(w&6  to  19*71  8 

The  magnitude ,of  the  adjustment  required  is  ^suggested  by  some  mtorma- 
tipn  available  tor  l967„v\TiePi  a  sample  studv  'of  expenditures  by  urban  families 
-fuirrrcftba^^feantable  contributions  averaged  $75,20  per  family,  or  1  1  percent 


"bt  expenditure  ^  If  one  makes  the  heroic  assumption  that  this  ratio  can  be 
extended  to  total  personal  expenditure  as  shown  in  the  national  accdunts,  the 
implied  estimate  of  personal  charitable  contributions  in  1967  is  $454  nvHton, 
or  about  87  percent  more  than  that  shown  in  Table  2  as  itemized  for  inx:ome 
tax?  purposes  in  that  year 

*  « 

fable  2  .       .  * 

'  Individual  Charitable  Contributions,  Canada,  1961-.1972 


\ mount  of 

N'uniber  ul 

\mouni  ot 

Specified 

,{  • 

X'umber  of 

Returns  v,iih^ 

SUindard 

Charitable 

FoLil  "dumber 

Reiurps  wuh 
^pecifil' 

•  bpecitic 

Deduouons 

Donations 

t)f  Return:!) 

Chai  liable 

Claimed  (in 

Claimed  (in 

1  Jvhun 

( I  txahlc  And 

Medicii 

Donation 

nuilions  <}i 

millions  of 

Year 

\on-  Lixable; 

CUinib 

donar;»J 

•  dollar^)' 

VJhl 

\.  \. 

V  ^312.2 

iy»>2 

\.  \. 

\..\. 

'}9»).9 

307,'3 

\.  \. 

N.  \.  - 

jri7.3 

h,:vj.  ill 

\/  \. 

\.  \. 

-   333. ft 

7.  i*)3,-l«)t)  ' 

\.  \. 

■ 

")»»2.  1 

30 ).  0 

VJ*)U 

7  73 J.  12', 

\.  \. 

\.  V. 

223.  7 

1J5J)**'> 

.\.  \ 

♦)&').  4 

*  242.? 

19»o 

^2s, 7)0 

1.039  ^9'> 

71').') 

231.1 

10»>U 

^.  ^isJ.OOb 

*t)i>&,  <>40 

,  9.^f>/Jl<) 

»  703.4 

259. &  , 

I'JTi) 

y. 153,407 

yiy,i3s 

ao5.6 

20  S.  5 

1971 

<)r  ")33  2«J2 

b  79 .  <)3 ") 

mi 

1U.352^U()") 

,  2s9,3  34 

93b. 211 

933.3 

.  C  34  5:4 
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,  It  IS  not  possible,  however,  to  blow  up  the  figures  for  other  years  by  the 
same  proportion  because  of  the  interrelation  between  th§  charitable  and, 
.medical  deductions  and  the  standard  deduction  Table  2  indicates  clearly  that 
the  rapid  spread  of  government-provided  health  care  m  the  late*1%0s  resulted 
m  an  equally  rapid  decline, in  the  number  of  returns  with  itemized  medical 

/  claims  It  follows  that  the  amount  of  charitable  donations  which  is  not 
sef^arately  itemized  has  probabFv  been  increasing  in  recent  years,  that  is,  more 
taxpayers  are  finding  that  tlf^  cofnbined  total  of  allowable  medical  and 
charitable  deductions  — and,  Tn  sharp  contrast  to  the  United  States,  these  are 

■'  the  only  personal  expense  deductions  allowed  in  Canada— is  less'thdn  the 
standard  deduction,  the  amount  of  which  ($100)  was  not  change'd  over  this 
period  T'his  phenomenon  would  also  explain  ihe  otherwise  puzzling 
decline  in  both  the  number  of  returns  claiming  the  itehriized  charitably  deduc- 
tion and  the  amount  of  deductions  30  claimed 

A  simple  way  of  getting  around  this  problem  is  to  note  that  if  the  1967  esti- 
mate for  total  personal  contribution's  based  on  the  above-mentioned  survey  is 
accepted,  then  the  average  charitable  contribution  made  by  each  taxpayer 
^^V^claiming'thje  standard  deduction  m  that  year  would  have  been  just  under  $31 


(assuming  no* contributions  were  made  by  non-taxfiJer^).  If  this  /eve/  of 
contrtbut'ion  IS  assumed  tb  have  b^en  maintained  in  subsequent  years,  given 
the' number  of  returns  claiming  the -standard  jJeduction,  total  individual 
donations  in  1971  rpay  be  estifnated  at  $543.0  rfiilhon,  Irtper  capita  teems,  this 
amounts'to  $25,  a  figure  vvmch  can  be  compared  to  estimated  per  capita 
ihdividual  giving  in  tHfe  Untiea Nutates  in  1971  of  about  $74.11 

The  assumption  that  the  absolute  amount  of  giving  remained  constant  from 
1967  to  1971  may  be  thought  to  lead  to  an  understatement,  just,  as  the 
assumption  t^hat  ruraJ  families  give  as  much  as  urban  families  may  perhaps 
Jead  tosomeqv^rst^tement.  On  the  other  handr  the  assumption  of  constancy 
is  supported  by  the  results  of  the  only'  expenditure  surveys  reporting  roughly 
comparable  data  on  gix^jng,  which  shovVed,  for  example^  that  average 
contributions  to  charitable  organizations  by  urbaii  families  of  two  or  m(Jre 
persons  werp  $76  in  1959,  $81  in  1964,  and  $79  in  1967,  with  about  the  same 
proportion  of  families  reporting  ^uch  contributions  in  each  year,  Fo^  all 
families,  the -figures  were  $75  in  1%4  and  $73  in  1967;  this  figure  is  not 
available  for  1959.  * ' 

The  surprising  constancy  of  tl^ese  figures  over  time  may  perhaps  suggest 
that  for'marty  people  charitable  donation^  are  reajly  in  the  nature  of  "social 
dues."  Th^t  is,  there  is  a  socially  acceptable  minimdm  coniribution"  level 
•whjcb  is  (defined  largely  in  absolute  nominal  terms  rather  than  as  a  proportion 
of  incdnje  or  in  "real'^t^rmi.  The  fact  that  most  donations  by  most  people  go 
to  eithef  relig'^us  organizations  or  "general  welfare"  appeals,  such  as  the 
United  fund  of  the  heart  fund  strengthens  this  argument.  The  family  that  puts 
$1  in  the  weekly  church  collection^'or^gives  $5  to  the  annual  appeal  for  this  or 
that  \k  unlikely  to  adjust  its  jcoQt[ibutioh  level  to  take  .account  af*  either 
gradual  changes  in  its  income  levw  or  the  value  of  money.  Although  irfegular 
jumps  from  time  to  Jime  can  be  ejcpected  — who  puts  a  quarter  in  the 
colJection  plate  these  days?— It  therefore  seems^  quite  reasonable  to  expect 
that  the  low  level  of  contributions  which  make  up  the  b^lk  of  individual  giving^ 
will  remain  fixed  in  absolute  terms  pver  periods  of  a  few  years.  (Incidentally,  it 
yshould  perhaps  be  noted  that  this  argument  ia  no  way  depends  pn  "money 
elusion",  what  the  donor  i§  btiying  is  ngt^less  of  a  rea)  good  or  service  but  the 
same  am<3unf  of  self-respect,  social  pres*tige,  or  however.else  one  wishes  to 
eha^cterize  it.  Only  when  the  pCirchase  price  of  this  "good"  goes  up  for  him 
^vilt  he  pay  more  ior  tt*- unless,  indeed,  helfcruly  does^suffer  from  "money 
illusion".  At  any  rate,  this  assumption  has  been  made  for  purposes  of  the 
present  estimates.)    '  *  ,  '     '      ,     '  ' 


CorporateDonalions 

Corp^ate  charitable  donations  give  rise  to  fewer  problems.  Both  claims  for 
tax  purposes  and  "Sonations  recorded  in  Compaq  books  are  available  for 
recent  years,  as  shown  in  Table  3^  the  two  series  are  not  very  far  apart. 
Although  the  ratio  of  these  donations  to  corporate  book  profit  (before  direct 
taxes  and 'non-recurring  items)  is  not  very  high  — being,  only  0.74  percent  in 
19^9  and  0.81 percent  in  1970— it  is  not  much  lower  than  the  similar  ratio  in 
the  United  States  (1.08  percent  in  1970). 12  Corporate  xharity  in  the  United 
States  w^s  thus  only  mode6tly  higher  than  in  Canada,  In  sharp  contrast  to  the 
much  hig.her'level  of  individual  giving  in  the  former  country.  ,  ' 
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/  ^  Corporate  Charitable  Donatjons,  Canada,  1956-1970  •  * 

•  ,  *            .  ,  .              (ii^  millions  of  dollars) 

\  '        '  Chtiruable  Donations        /          Charitable  Donations 


Fiscai  Year 

Reported  To?  Tax  Purposes 

1956" 

t 

'  ~   $32  .-0^ 

'  iN.A\ 

N.A. 

1958 

*'  3S,3/^ 

N.A. 

1959*  * 

42,4 

"  N.A. 

I960" 

/ 

38.6  ' 

* 

1961 

38.1 

'i   1  N*.A, 

1962 

39.8 

X.A. 

1963  ' 

•  41.7 

*  X.A. 

1964  • 

46.2  \ 

x.a/ 

1965 

.  NiA. 

64.7  • 

1966 

X.A. 

64.3  . 

1967 

74.4 

196d 

68.4 

73.2 

62  .'7  . 

>969 

1970 

59-.  7 

^  68.5 

Source:  Data  prior  to  1965*from  Department  of  National  Revenue:  Taxation 
Statistics  Part  2,  annual;  Data  for  1965  and  later  years  from  Sta-  ^ 
^tistics  Canada:  Corporation  Fmaru^l  Statistics,  annual.  ' 


/   ^  '  -    Charitable  Bequests 

Curiously;  there  are  no  published  figures  on  the  amount  of  charitaBle* 
bequests  in  Canada  It  appears,  however,  that  the  "exempt  property"  category 
tabulated  in  the  annual  federal  estate  tax  statistics  (until  1971)  is  approxi- 
mately coterminous  with  bequests  to  •charitable  institutions.  These  figures  are 
therefore  us^d  in  Table  4  as  the  basis  for  an  ^stim^te  of  the  amount  of 
charitably- bequests  This  estimate  is  unquestionably  un(;lerstated,  however, 
both  because  these  figures  do  not  include  estates  under *$50,00Oand  because 
they  do  not  include"  bequests  to  nopexempt  organizations,  which  can  be 
considered  phijianthropic  in  character.  The  federal  data  have  therefore  been' 
adjvsted  on  the  basis  of  data  available  for  one  province  (Ontario)  in  one  year 
X1963-64)J"3  Crude  as  this  adjustment  inevitably  [s/  it. is  not  as  bad  as  one 
might  think  both  becauseOntario  residents  constitute  such  a  large  fraction  of 
the  wealthy  who  die  in  Canada— in  1971,  for  example,  Ontario  estates  paid  45^ 
percent  pf^he  total  federal  estate  tax— and^because  the  relative  composition 
of  thejotal  estate  base  in  terms  erf  both  size  and  donations  to  nonexempt 
philanthropies  is  unlikely  to  change  very  rapidly  over  a  period  of  a  fe>v  years., 
In  any  ^ent,  np  other  procedure  is  available  on  the  basis  of  exktipg  data. 


Table*il  " 

Estiinates  of  Charitable  Bequests^  Can^ 
(in  millions  of  dollars) 

JaN960-1971 

Fiscal  Year 
/» 

Amount  of  Property  "Exempt 
from  Federal  Estate  Tax" 

Estimate  of  Total 
Charit^le  Bequests 

1960 

k  ^ 

*             $  17.4 

1961 
1962 

14.7  * 
*            '  f 

^50.0 
21«  5  , 

1963 

22. 5  • 

•  32«9 

1964 

33.  5 

49.,1 

1965 

29/9 

43i8 

<*        1966  * 

103.  7  »* 

151.1 

1967^ 

^    ,  37.9 

55.4 

'  1968 

«              43. 5 

63.  7 

\  1Q(M 

73. 5  f 

107.6  * 

1970  'J 

V  41.4 

60.6  1 

1971, 

50.  5  '            ,  V 

•  73.9 

Sources: 

Column  1;  Department  ot  Nationat^  Revenue.  Taxation  Statiitics,  annual. 
Entry \inde<^  "less^exempt  property"  of  Assessed  Estates. 

Column  2;  Column  1,  blown  up  on  the  ba^is  of  daU  for  1 96^-64  from  k7 
*     '  Cheng,  'J.A.G.  Grant  and  H.M.  Plocger,  Ontario  Bttates,  in 

1  19$3'64.  A  study  prepared  for  the  Ontario  Committee'on  Taxa-, 
\  tion  (Toronto:  Queen's  Printer.  1968).  (See  note  13  vn  text  on 

.    *  th e.ptecise ^nature of  the  adjust m^t  made.)  «. 
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,  D^ite  the  age  and  restricted  scopo^pf  the  Ontario  study  cited  above,  there 
is  no  other  ,corppar.able  source  available  in  Canada.  Tables  5  and  6  have 
therefore  been  included  herf  jn  part  to  illustrate  that  while  the  /eve/  of 
'^charitable  bequfsts.may  be  different  in  Canada  than  in  the  United  States,  the 
pattern  is  very  similar.  The  dominance  of  educational  antfKfeligious  purposes 
in  ^charitqble  bequests  (41  and  28  percertt^^spectiyely),  for  example,  is  cl^ar* 
from  T^l^  6  Also  as*  in  the' United  States,  the  larger  estates  gave  relatively 
friore  to  education  and  relatively^ much  less  to  religion  than  the^maller  (under 
'$100,(XX))  estates  ^4  Becuase  thj^  very  largest  ^states  left  much  mpre  to  charity 
than  th^  smaller  estates  (see  Table  5),-education£il  institutions  were  the  largest 
single  recipients' of  bequest^  in  JI963-64.  In  view  of  tKe  rapid  expansion  of 
government  funding  of  higher  education  during  the  subsequent  decade/i*^  is 
not  clear  whether  this  pattern  still  exists  today.  .  '  , 


Fogi|)dations , 


The  most  speculative^  of  all  the  spectulative  estimates  in  this  section 
concerns  the  foundation  sector,  which  is  clearly  a  particularly  under- 
developed region  in  Canada  Although  a  beginning*has  recently. been  made  in 
this  area,  with  the  issuance  of  a  foundation  directory  and  the  es^ablishnr)ent  of 
a  hewoerigdical  concerned  with  foundations  J5  data  <»n  foundation  "activities 
..-.^Y^-^ery  hard  to  come  by.  The  situation  is  indicated  by  the  recent  report 


Table  S 


Summary  by  Size  Cbss  of  All  Ontario-Domiciled  Estate*  Assessed  for  Pr^viticiai"*Succession  Duties  in  Fiscal  Year  1963-64' 


piov4nti|l%&  Net  Value  of  Estate 

SuGoekstox^^^^  *     Bequeathed  to  Charity 

Duties  Paid   — — "--^  

iixi,  thousands  Dutyr  Exempt  Nonexempt 

of  dollars)  Donations          .  Donations 


Size<:)f  Estate  . 

Vndei  $25,000 

325,000-49.999 

$50,4)00-^9,999 

$100,000-199,999 

$200,000*499,999' 

$500,000-p99,999 

$rto  $7  million 

*  Total 


Source    K.  Ch*< 
TaxatlSI 


Number  of 
Estates  ^ 

1, 173 

754 
1, 189^ 

554 
235 


\  3,983 


Total  Net  * 
Value  (in 
thousands 
of  dollars) 

Z  ^ 

$'  18,312,3 

*26,505;7  ' 

S4,2»7.3 

74, Bl7, b 

70,310.«* 

3_5,715.r> 

55.292^.  1 

5365.307. 4 


,  S  1,225.9 

5,380k2 
»i,>ibS.9 
8,418. 1 
5,364.7 
0,985.3 

$39,679,2 


1.8% 

l.G 
3.5 

:^o 

2.9 
16.7' 

5.2 


0-4% 

0.6 

0.2 

6.1 

0.3 

0.9 

0.1 

0.2 


I 

Percent  *of 
Estates  ^ 
MaWng  ^ 
Exemi^t 

Donations 

1*9.6%' 

26.2 

16.6 

22.0 

33.2 

54.9 

59.2 

2U8 


^  GREnfiSrd  H.M.  Ploeger,  Ontono  Estates  if»  1963-64,  A  study  prepared  for  the  O'ntarip  Con»mitte«  on 
ronto:  Queen's  Printer,  1968).  ,  ,    *  * 
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Table  6  / 

< 

Duty-Exempt  Charitable  Bequests  by  Beneficiary  Class 
(Ail' Ontario  Estates  Assessed  for  Provincial  Succession  Duties 
in  Fiscal  Year  1963-64) 
'  %  r 

Amount  of                          ,  * 
CKjty-Exempt       Percent  of       Percent  of 
•        Donations  (in          Total           Total  Net 
,  '              ^                            ^  thousands  of    .Duty- Exempt       Value  of 
Calegon  of  Recipient                 dollars)           Donations  Estates 

Universities 

s  2, uir-i 

11. *K 

Other  educatioivil  institutions 

5.b77,7 

^9.9 

l.t> 

Religious  pur^ses  within  Ontarit) 

5.019,7  ' 

*  *  2b.  4 

1.4 

Hehi^iousvlHirposcs  in^Canada, 
outside  Ontario  , 

22^,9 

1,2 

0.1 

Religious  purposes  outside  Canada 

)5.  5 

0.0 

Hospitals,  general  medical 

1.014.5 

0.3 

^         Government  ariU  government 
hospitals  ' 

138.2  f 
* 

0.  7^ 

*  0.0 

Ott^er  medical 

1,800.7 

*),:> 

0.5 

()(her  donations       /  * 

2.s<J3.1 

n.2 

0,8 

Total 

$1)5.077.2 

100.0  f 

5.2 

♦  ,  S<jurce:  See  Table  5,   .  • 

that  oaly  three  of  the  ten  provinces. pCvhich  are  responsible  for  supervision  of 
foundations)  op^ld  even  identify  with  anv  degree  of  certainty  the  foundations 
located  withlntheir  boundaries  1^  Canadian  foundations  seem  extremely 
reluctant  to  divulge  tnf6fmation  on  their  finances  and  activities  The  only 
frnahciar  information  vyhich  couW  be  located  consists  of  isolated  references; 
such  as  the'fact  that  the  "largest"  of  .Canada's  estimated  1.400  foundations 
hqld  ovjer  $700  million  in  assets^7  or  (same  author)  that  the  largest  15  founda- 
tions accoftnt  for  $400  million  in  assets/'^^  The  largest  single  private 
foundation  in  Canada,  the  J  W  McConnell  Foundation,  distributed  $5.1 
million  m  1%9.  There  are  also  a  few  community  foundations,  with  $43  nJ(llion 
'  in  assets  and^grahts  of  $3  million  in  1971/1^  Unlil^e  the  pattern  iq  the  United 
StaW,  corporate  fouadatfons  are  sm^ll  in  number  and  ev^n  ^mailer  in 
impertance/according  to  the  scanty  available  informatfon.  In  total,  it  would 
appeaj  that  a  very  generous  estimate  would  be  that  aH'foundationsun  Canadla 
have  tota<  assets  of  about  $.1  billior],  with  annuaj  grants  on  the  oroer  of  $75 
mitlion  or  so.'20  ^ 

\  The  results  of  the^^  four  separate  estinrrates  may  now  be  pcit  together  for  the 
1971  calendar  year  (which  requires*  a  few  further  adjustments),  as  follows 
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Individual  donations^  j 
Corporate  donations 

(excluding  corporate  foundations) 
B^oqu^sts 
Foundations 

Total  ch^rit^le  giving 

:i.    ''•  .  492 


$543  million 
71  million 

64  million 
75  million 

'$753million'i 


IC 
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.  For  whatever^  IS  worth,  the  only  similar  estimate  which  has  been  located  is 
roughly  comparable  in  magnitude,  although  therews  no  information  on  how  it 
\vas  derived  21  Annual  charitable  giving  in  Canada,  according  td  these 
figures,  thus  amounts  to  about  8/10ths  of  one  percent  of  C  N.P  or  $35  per 
capita.  These  figures  maysbe  compared  with  the  1971  U  $  figures  of  ibout  2 
percent  of  C,N  P  and  $103  per  capita. 22  No  matter  how  rough  the  estimated 
m  thts  sectiorr,  it  is  thuJ'cleahthat^the  level  of  private  philanthropic  activity  i?i 
Canada  is  well  bek>w  that  in  the  United  States^  As  noted  before  with  respect  to 
charitable  bepuests,  however,  the  pattern  is  very  similar,  with  individual 
donations  accourUing  for  72  percent  of  the  total^71  percept  m  the  US), 
corporate  cio?Tatro?is  9  percent  (4  percent),  bequeJ^s  8  percent  (14  percent^ 
and  foundations  10  percent  (14  percent)  The  major  difference  from  the  U  S 
pattern  is  that  bequests .  are  relatively  less  fmportant  and  corporate 
donations— though,  as  seen  above,  less  as  a  proportion  of  profits  than  in  the 
U,S  —are  relatively  larger  ^  'I 

TAX  MEASURfiS  EXPLICITLY  RELA^D  TO  PHILANTHROPY 

In  the  mid-1%0s  the  mam  characteristics  of  the  Car^adlan  tax  system  so  far^ 
as  its  effects  onphilanthropy  are  concerned  consisted  of  a  limited  income  tax 
deduction  for  cjiarttable  donations,  no  tax  at  all  on  capital  gains, 23  and 
significant  death  taxation  at  both'  th^eder^l  and  provincial  levels,  with  more 
or  less  general  exemptions  for  c+iafitab]e  bequests  Ten  years  lateV,  the  incorae 
tax  deduction  was  larger,  the  death  taxes- were,much  smaller,  and  capital  gains 
were  taxed  not  onl>  on  realization  but  also  on  death  or  gift  Jhe  central 
concern  of  this  paper  is  the  evolution  of  these  measures  over  this  period,  with 
.speciaLattention  to  the  attitudes  towards  private  philanthropy  (and  the  role  of 
public  policy  towards  private  philanthropy)yevealed  in  the  course  of  the 
extenyve  debate  or  tax  refomi  which  has  taken  pface  in  Canada  The  present 
section  deals  with  those  tax  changes  that  can  be  related  specifically  to 
charitable  givtfi^,  thapter  III  then  deals  mor-e  broadly  with  the  capital  g^fns 
.tax  and  death  taxes  While  much  .of  the  discussion  may  appear  to  bear  down 
,  rather  heavily  on  minor  details,  it  is,  after  all,  m  the, details  that  basic  issues 
'  find  their  resolution.  Moreover,  since  the  basic  issues  have  not  really  been  dis- 
cussed in  Can6d0,  one  must  in  any^case  tnf?r  the  prevalent  attitudes  toward 
them  from  an  exarrrtnation  of  the  details     -  ' 

'  •  .  ' '  *     ►      *  *       ^  '        *     f    •      '  ' 

The^Charitable  Deduction 

The  deduction  for  charitablg-contrjbutionj  first  appealed  in  the  Canadian 
income  tax  in  1930  It  has  changed  little  sinCe.  As\vas  the  case  when  a  similar 
deduction  was  introduced  in  the  Ui^e^  States  ih  1917,  the  parliamentary 
discussion  of  this  measure  mad^Jittle  explicit  reference  to  its  rationale  or 
DL/tpose  Indeed,  one  reason  for  this  lack  of  discussion  was  apparently 
fiecause  the  previous  U.S.  example  was  taken  to  prove  the  case  24  jhe  Prime 
Minister,  Mr.  Bennett,  made  it  clear,  however,  that  the  intetit  of  the 
de^Juction  was  to  Encourage  wealthy  taxpayers  to  contribute'  to  "useful, 
philanthropic  and  religious  purposes.^25  As  in  the  United  Sfates,  the  purpose 
of  the  exemption  for  charitable  donations  was  thus  "  -  to  promote 
munifrcence  or  at  least  to^protect  chanties  against  the  indirect  consecfuen'ce 
oihigh  rates  of  irfcome  t^x  on  those  who  sustain  them/'2D 
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Despite  the  apparent  intention  to  favour  the  wealfhy  most,,  from  the 
beginning  the  size  of  the  charitable  deduction  which  could  be  claimed  was 
limited,  for  many  years  to  10  percen^t  of  income.  Although  no  clear  reason  was 
given  for  introducing  such  a  ceiling,  it  seems  highly  prgbable  that  this  limita- 
tion was  motivated  by  the  desire  to  reduce  the  possibility  of  abuse  of  i\\e 
deduction  for  purposes  of  tax  avoidance  Unlike  the  case  in  the  United  States, 
the  same  ceiting  has  aho  been  appfied  from  the  beginning  to  individual  and 
corpo1-ate  taxpayers  ankfe  As  noted  in  the  previojus  chapter,  corporate 
donations  have  customarily  been  far  below  this  ceiling— less  than  1  percent  in 
1970,  for  example  Table  7  shows  clearlv  that  individual  taxpayers  too  have,  as 
a^group,  been  in  little  xianger  of  exceeding  this  limit. 27  ^ 

A  particutarly  interesting  feature  of  Tabje  7  is  t!hat  taxpay;ers  with  the  lowest 
income  appear  to  be  the  group  most  likely  to  approach  any  ceiling. 28  Jhis 
result  may  well  reflect  the  strong  "Social  dues"  aspect  of  many -charitable 
donations  which  was  iioted  earlier  in  connection  with  the  estimates  of 
individual  giving  If  it  is  correct  that  the  socially  acceptable  n^inimum 
contpibution  level  is  defined  to  a-|arge  extent  in  absglute  rather  than  relative 
termi,  it  will  form  a  relatively  larger  proportion  of  the  income  of  lower  than  of 
highel'  income  grdups  This  is  exactly  what  one  sees  in  Table  7*  with  the 
important  exception  of  the  upward  turn  of  the  ratio  for  the  highest  income 
group  (though  ei^en  then  it  remains  well  below  that  for  those  under  $10,000). 
In  these  rather  aggregative /lata,  it  thus  appears  that  the  "price  effect"  of 
higher  tax  rates  is  no-^  very  strong,  especially  if  one  recalls  that  marginal  rates 
are  much  higher  in  the  middle  income  ranges  in  Canada  than  in  the  United 
States  (for  example,  the  rate  is  55  percent  on  taxable  income  of  $24,0(X)).29 
Very  similar  results  emerge  in  the  survey  data  referred  to  earlier,  that  is,  as  . 
incomes' rise,  a.larger  proportion  of  people  give,  but  they  give  less  in  relation 
to  incoroe.  Neither  this  argurpent  nor  the  statistics  in' Table  7,  however, 
should  be  laken  to  deny  the  possibility  that  6ome  individual  contributors,  ^ 
particularly  at  the  highej  income  levels,  may  indeed  have  approached  and  ^ 
even  exceeded  th^ei^g.  ■         ,  ' 

This  possibility  n^fm'any  case  clearly  been  ofterj  in  the  mind  oi  policy 
makers,  as  is  evidenced  by  the  V5^y  in  which  the  limit  of  deductibility  has  in 
fact  been  extended  over  time.  First,  the  income  base  with  reference  tb  which 
the  limit  is  calciilate.ci  was  altered  from  the  original  "net  taxable  jpcome"  to 
Just  "income,"  which  presumably  meant  assessed  income. ^0  Second,  a 
one-year  carryfbrward  for  contributions  which  exceeded  the  limit  in  arty  one 
ye*arwas  introduced  in  1957  Third,  unlimited  contributions  to  certain  institu- 
tions—at first  just  federal  government  museums  and  certain  other  federal 
institutions,  but 'after  1968  also  similar  provincial '  institutions—were 
^permitted.  In  view  of  the  extensive  role  of  the  pubKc  sector  in  the  cultural 
ifiejd  in  Canada,  the  potential  scope  of  this  extensie)n  ^ould  appear  to  be  quite 
wide,  although  it  appears  not^f^ihave  yet  be^  tested  much  in  practice. 

The  Royal  Conrifnission  on  Taxation  (Carter  Commission)  which  reported  in 
-1967  did  not  recommend  any  slibstantial  change  in  this  system,,  nor  did  it 
discuss  the  rationale  pf  the  deduction  except  to  note  that  charitable  giving 
was  "a  socially  desirable  objective  The  possibility  of  substituting  a  credit 
approach  for  the  deductior^^^vhile  said  to  be  more  equitable,  was  dismissed 
v^thouf  discussion  as  tending  "  \. .  to  stifle  charitable  giving,  by  upper 
income  individuals  and  families. "^2  a  flojor  of,  say,  «1  percent  on  charitable 
contributions,  with  only  the  excess  b^ing  deductible  was  also  rejected  on  the 
"  reasoning  (?)  that".  .  a  limit  of  this  nature  might  tend  to  restrain  charitable 
giving  by  upper  income  taxpayers  that^the  allowance  is  designed  to 
encourage."33  ,  <  ^  ' 

I  *  '    •  k 


Table? 


Giaritable  Donati^  Itemized  on  Income  Tax  Returns,  1972 


<• 

Income  Class 

Number  of 
Returns 

Donations 
(in  thousands 
of  dollars) 

Estimated 
"Assess^^ 
Income 
(in  thousands 
of  dollars) 

Percent  of 
Estimated 
Income 

Average 
Donatlbn 
per  lleturn  . 

'  Returns  with 
Itemized 
Donations 

Jo-5, 00^0 

211,745 

$  42,365 

$  542,491 

7,8% 

$   200  . 

4.3% 

$5,000-10,000  * 

33a, 161  • 

100,234 

2,421, 747 

301 

9.5 

$10,000-20,000 

"284,307 

106, 196 

'  3,663,296 

2.9 

374 

17.6 

$20,000-50,000 

92,111  » 

60,025 

2,533,697 

a^4 

652 

46.0 

$50,000-100, 000 

14,137 

21,705^ 

923,302  ' 

2,4 

1,535 

66,6 

$100,000  and  over 

2,750 

''14, 843 

416,672 

3.6 

5,397 

78.0 

Total 

938,211 

$345,368* 

$10,501,203 

3.3 

368. 

9.0 

a.  The  average  assessed  inpome  on  all  retui^ns  Itemizing  charitadfe^nation^  is  assumed  to  be  the  «ame  as  the  average  for  all 
returns  in  the  same  Income  class.  *  / 

Source:  Revenue  Canada,  Taxation.  Taxation  Statiitictt  1974  EdiUon  (Ottawa,  1974). 
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In  the  end,  all  the  commission  recommended  vyas  that  the  existmg  10 
percent  limit  be  raised  to  15  percent,  for  individuals  only. 34  No  reason  was 
given  for  introduting  this  first  differentiation  between  individuals  and  cor- 
.porations  in  Canadian  jaw,  though  one  may  perhaps  surmise  that  the  authors 
of  the/eport  may  h-ave  had  the  U  S,  precedent  in  mind,  oMhat,  in  line  with 
their  view  of  the  corporation  as  simply  a  conduit  for  incor«  they  sjmply  saw 
no  real  rationale  for* any  corporate  contributions  othe^han  as  business 
expenses  All  in  all,  as  was  noted  at  the  time,35  the  Royal  Commission's 
discussion  of  the  charitable  deduction  left  much  to  be  desired  and  fell  Well 
below  the  standard  of  analysis  set  m  the  report  as  a  whole.  Unfortunately,. the 
*  scattered,  later  discussion  of  this  provision  seldo*n  rose  even  to  this  height. 

The  major, documents  in  the  tax  reform  debate  which  appeared  between  the 
R^ffOrVoi  the  Royal  Commission  and  the  1971  Tax  Reform  Act— the  govern- 
ymeni's  White  Paper  in  1969  and  the  reports  of  the  Senate  and  Commons 
Committees  in  1970— made  no  mention  of. the  Umit  on  the  charitable^ijeduc- 
tion  at  all  Instead,  these  documents  confined  themselves  to  adding  certain 
kinds  of  organizations  (amateur  athletic  associations,  civic  iniprovement 
clubs)  to  the  list  of  eligible  organizations  (see  below)  and  also  to  suggesting 
that  donations  to  privately  owned  museums  open  to  the  public  be  exempted 
from' the  limit,  as  was  already  the  case  for  similar  publicly  owned  facilities. 36 
Not  too  surprisingly,  the  only  one  of  thes^  suggestions  that  carried  through  tp 
the  act  was  the  federal  government's  own  White  Paper  proposal  to  include 
national  amateur  athletic  associations  as  eligible  organizations.  In  addition, 
hoWfever,  the  Royal  Commission's  proposal  to  extend  the  limit  generally  was 
taken  up  and  made  more  generous,  with  the  new  limit  being  set  at  20  t^ercent. 
The  commission's  Suggestion  to  leave  the  limit  at  10  percerft  for  corporations 
was  ignored/  however,  again  without  any  reasorvbeing  given,  so  the  e)^anded 
limit  applies  to  all  taxpayers  whether  corporate  or  individual. 

DespUethe  failure  of  the  Senate  and  House  reports  to  mention  the  questiph^ 
-  of  the  limit,  severaLwitnesses  who  appeared  before  these  committees  dicTso.' 
Two  witnesses  noted,  for  example,  that  in  effect  the  standard  deduction 
discriminated  against  'those  low-income  taxpayers  who  actually  did  make 
contributions^  because  everyone  got  the  bertefit ^f  the  deduction  whether  he 
contributed  or  not. 37  (No.  one  went  on  to  draw  the  logical  conclusion, 
howeyer,  that  the  introduction  of  a  floor  on  charitable  contributions  eligible 
Jor  deduction  would  provide  a  suitabJe  occasion  for  the  elimination  of  tHe 
trivial  standard  deduction  existing  m  Canada  or  its  explicit  incorporation  into 
the  personal  exemption.)  One  of  the  same  witnesses  also  expVessed  some 
doubts  about  the  possibility  of  increasing  the  limit  because,  he  said,  it  might 
act  as  an  "inducement  to  abuse. "38  it  is  perhaps  worth  noting  that  this  witness 
was  one  of  the  very  few  (which  means  three  or  four  opt  of  several  hundred) 
heard  by  the  comnriittees  who  did  not  represent  a  special  interest  business 
group.  A  more  common  sentiment  would  appear  to  be  that  noted  abov,^,wlth 
respect  to  the  museums,  that  is,  ^the  desire  to  raise  the  limit,  even  above  the  20 
percent  Jliis  point  was  brought  out  strongly  In  the  later  debate  in  the  House 
of  Commons  on  the  tax  refofi^lll  by  one  of  the  very  few  rtiembers  to  mention 
the  implications  of  the  tax  reform  for  charity,  Mr.  R.N.  Thompson,  who  made 
a  special  point  of  comparing  the  new  20  percent  limit  unfavourably  to  the 
recentJy  increased  (larger)  (J  S  limits  39  Once  again,  the  inveterate  Canadicln 
habit  of  looking  abroad,  and  especially  to  the  south,  for  guidance  appears  to 
'  have  been  at  work,  for  Mr.  Thompson  provided  no  other  basis  for  his 
comment/  f    '    \        "  <  ^  .  ^ 

Turrwng  to  a  more  important  point,  as  discussed  in  the  next  chapter,  one  of 
the  most  important  innovations  in  the  i4ew  act  was  the  provision  for  taxing 
most  capital  gains  at  death  (other  than\)n  assets  trajisferred  to. spouses  or 
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spoube  trusts)  This  provision  imm'ediately  gaye  rise  to  an  obvious  difficulty 
with  regard  lu  charitable  bequests  Capital  gams  on  property  ^bequeathed  to 
charity  v\ould  be  brought  into  income  in  the  year  of  death',  but  it  was  not  at  all 
clear  whether  the  value  of  such  b&iuests\\ould  bg  deductible  from  tjie  same 
year's  income  pof,  if^they  were,  whether  the  ^percent  limit  woi]Id^|dply  The 
nevv  Minister  of  Finance,  Mr  Turner,, therefore  hachto  rectify  t|ie  raw  in  this 
respect  in  his  first  budget  in  1972,  by  rfiakmg  it  clear  that  the  value  of 
charitable  bequests  was  indeed  tu  be  deducted  from  the  taxpayer's  income  m 
the  year  of  death,  subject*to  the  normal  limit  40      \  \  ^  ' 

The  government  thus  rejected  the  representations  which  had  reportedly 
been  made  to  it  in  favour  of  permitting  deduction  without  limit  of  such 
bequests  on  the  grounds  that  it  was  not  in  tact  uncommon  for  a  testator  to 
leave  much  more  than  20  f5ercent  of  his  .estate  to  charities. 41  The  govern- 
ment's decision  may  perhaps  have  been  influenced  by* the  sca-nty  available 
evidence  — see,  for  example.  Table  5  — whith  suggested  that  even  the 
wealthiest  of  dei[:edents  seldom  left  as  much  as  20*"  percent  of  their  estates 
beyond  the  confines  of  their  family  circle  Of  course,  20  percent  of  the  estate 
IS  by  no  means  the  ^ame  thing  as  20  percent  of  the  I.ast  year's  income,,  and  in 
fact  some  large  donors  would  seem  likely  to-exceed  the  Iimjt.  Furthermore,  it 
deserves  notice  that  the  20  percent  limit  imposed  in  the  year  of  death in  fact^ 
more  stringent  than  the  usual  limit  as  the  taxpayer  cannot,  Jor  obvipas 
reasons,^ carry  forward  any  excess  contributions  to  future  years  Nonet|>efess, 
the  spirit  of  the  amendment  accepts  the  broad  "logic"  of  repres&matipns 
made  to  the  government  to  the  ^ftect  thataloolition  of  a  tax  (the  federal  estate 
tax)  should  not  precfude  continuation  in  s^ome  form  of  deductions  ^ornjerly 
permit-ted* against  the  base  of  that  ta^ 

As'  mc^jcated  earlier,  there  has  froni  the  beginning^  of  the  charitable 
^dedwcti(5r>  in  Canada  been  a  good  deal  of^corlcern  wit|jthe  possibility  of  abuse 
"of  Srie  system  Most  of  this  concern  has  been  directed  at  the  most  obvrous 
kind  of  abuse,  namely,  the  claiming  of  false  deductions  The  approach'which 
has  been  taken  to  control  this  practice  is  to  require  that  all  specific  claims  for, 
charitable  deductions  must  be  supported  by  receipts  issued  by  registered 
Canadian  charitable  organizations  The  administrative  focus  has  tligs  shifted 
frorfi  the  control  of  donations  per  se  to  the  control  qi  the  organisations  that 
receive  the  donations  The  new  income  tax  law  carries  forward  and 
strengthens  this  emphasis  on  the  registration  of  charitable  organizations  and 
on  the  requirements  which  must  be  satisfied  for  registration, 

•there  were  34,682  such'rqgistered  &haritable  organizations  (plus  38  amateur 
athletic  associations)  m  $eptem,ber  T973,  v^ith  abbut  2,^0  new  organizations 
applying  for  registration  each  V^^r  ^nd  about  1,300 ipi'them  attaining  the 
desired  stjjtus  4^  Despite  this  eagerness  tp  register,  it  apfiears  that  these  or- 
ganizations maintain  the  general  Canadian  tradition  — noted  earlier  with 
respect  to  foundations  — of  being  reluctant  to  divulge  any  information  about 
their  arirwjal  operations.  At  any  rate,  only  a  little  more  than  half  of  the 
registered  organizations  fjle  the  reqi^ired  annual  return  on  time,  and  some 
2,500  of  them  had  their  registration  revoked  in  1971  for  persistent  delinquency 
in  this  regard.  Despite  the  considerable^emphasis  in^e  law  on  the  need  for 
these  organizations  to  have  certain  characteristics  (For  instance,  90  percent  of 
th^ir  income  must  be  spent  on  charitable  activities),  no  information  on  them 
'Other  than Jthat  noted  above  has  been  released  by  th^  government,  perhaps  in 
'illustration  of  another  honored  Canadian  tradition  of  official  se'crecy  in  as 
•many  areas  as  can  be  gotten  away^  with  (It  is  o/ily  fair  to  add  thatjhis  latter 
tradition,  if  it  can  be  called  such,  is  bolstered  by  the  general  lack  of  TrTterest  in 
such  matters,  m  Canada,  a^ountry  long  noted  for  its  lack  of  indigegouS 
muckrakers  cind  "public  interest"  advocates  43)  ^  ^  ' 
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In  any  event,  a  recent  review  pf  the  S!tuatior\  in  Canada  with  respect  td^the 
taxation  of  charitable  organizations  does  not  seem  to  have  been  far  off  th 
mark  when  it  stressed  .  .  the  obsession  of  the  legislation  vyith  t^e 
charitabPe  character  pf  the  recipient  organization"  and  concluded  that  .  . 
the  tax  administration  system  is  more  concerned  about  policing  th$  oreapiza- 
I  tion^  than  they  [sic]  are  about  the  charitable, character  of  the  gift."^^  The 
generalthrust  of  this  conclusion  is  reinforced  by  statements  such^s  th^made 
by  the  Minister  o^  Finance  (Mr.  Benson)  in  1971  when  he  announced  a 
reexamination  of  the  charitable  deduction  "to  determine  whether^  the  tradi- , 
tiopal  definition  of  charitable  organizations  is  broad  enough  to/eflect  real 
need  in  the  igZO's/'^^  An  interdepartmental  committee  was  in  fap  ^apparently 
s.^t  up  for  this  purpose  and  was  reported  to  be  still  functioning  in  November 
1973.46  it  Kas  as  yet  made  no  report;  however,  or  at  least  na  public  report. 


^  Tax  Treatment  of  Gifts  of  Appreciated  Protierty 

Mqre  subtle  possibilities  of  abuse  of  the  charitable  deduction  than  outright 
fraud,  of  the  sort  which  have  long  given  risje  to  concern  in  the  United  States, 
were,of  Uttje  importance  in  Canada  until  recently,yprincipally  because  there 
was/'on  the  one  hand,  no  tax  on  capital  gams  and,  on  the  other,  judicial 
interpretation  appeared  to  render  giftS-in-kindygenerally  ineligible" for  the 
deductitJ'n  anyway. 47 \^  sharp  contrast  to  the  Unfited  States,  where  since  1917 
there  has  been  clear  legal  provision  for  t^e  cleductibn  of  gifts-in-kind 
(generally' at  "fair  market  value"X  there  was^o  specifi&^rhentjoa  of  such  gifts 
in  Canadian  income  tax  law  before  1972. /^hile  the  Income  Tax  Act  did  not 
require  deductions  tp  be  in  cash,  in  the  early ^  1960s  the  Department  of 
National  Revenue,  with  the  support  of  tne  courts,  did, not  "except  in  special 
cases  of  substantial  gtfts  with  art  accqrately  ascertainable  value"  allow  gifts- 
in-kind  to.qualify. 48  when  sucKgifts  were  permitted,  however,  they  could  be 
deducted  at  fair  rnarket  value.  By  the  time  of  the  Carter  Report,  practices  had  * 
apparently  become  somewhat  rn9re  liberal  although  certain  types  of  gfft^T 
(inventory  that  had  beejl  expi&nSed  and  second-hand  goods,  fbr  example)  were 
clearly  prohibited  by  regulpitton,'^9  Nevertheless,  gifts-in-kind  wer^  still  very 
rare  indeed,  as  was  evidenced  by  the  stir  caused  by  a  case  in  which  a  ta:5:payer  . 
donated  a  yacht  to  a  univ^ersity  4fr  research  purposes  and^^s  granted  a 
deduction. 50  jhe  introduction  of  a  tax, on, capital  g^ijisjo  1972  hasi)rought 
"this  whole  area  into>,much  greater  i9ronf)|nence. 

The  Royal-CpiTimission.  which  had  recommended  a  much  ^stronger  form  of 
capital  gains  tax  than  tnat  finally  exacted, 'had  made  if  very  clear  tha^t 
dispositions  of  capital  assets  by  gift  or  pequest  should  be  brought  into  income 
as  though  the  assets  had  bqen  sold  a^^ their  appreciated  value. 51  It  was  also 
made  clear  in  the  Reporf:  that  donatitons-rn-kind  exceedrlrig  $500  in  value  in 
any  year  (to  avoid  the,  "old  clothirilg"  probleitii  ^houldT)e  deductible  for 
purposes  of  the  income  tax  at  the  ^ame  value,  as  they  were  brought  into 
income,  namely,  tHefr /^ppref  iated  value. 

^  .  The  1971  act  brpaply.  accepted  this  position.  Gifts-in-kinci  >Jyere  made 
clearly  eligibleJor  thynor|y?r20  percent  deduction,  while  property  passed  b^y 
gift  or  bequest  to  anyone  other  than  a  s^pouse  was  deemed  tp  be  disposed  of  at 
fair  market  value  52  the  only  exceptiori  was  that  depreciable  property  passed 
,5y  bequest. was  to  be  valued  at  ah  atnount  midway  between  the  fair  market 

^  value  of  the  property  and  its  undepreciated  capkaj^  cost.53  jhe  result  of  this 
provision  could  be  a  recapture  of  capital  cost  allovvaficfes— which  would 
taxable  at  ordffiary  rates  under  the  new  act— a  capital  gain,  both  the  fore- 
going, or  a  claimable  losSr  These  provisions  were  to  apply  to  all  gifts  and 
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bequests  (except  mterspousal  transters)  regardless  of  wKether  the  bene'ficiary 
was  a  charitable  organization  or  not 
The  earlier  discussion  of  the  White*  Paper  proposals  had  made  it  plain, 
•  however,  that  there  was  v\hat  the  Minister  of  Finance  later  called  "a  general 
tea/  that  gifts  and  bequests  of  appreciated  property  will  be  discouraged  if 
there  is  a  deemed  realization  of  the  capital  gam  "54  Both  the  House  and  the 
'Senate  committees  m  their  reports  on  tax  reform  had  been  influenced  by  rep- 
resentations to  this  effect  and  had  suggested  more  favourable  treatment  of 
gifts-in-kiod  In  both  cases,  the  parliamentary  bodies  appear  to  have  favoured 
complete  exemption  of  some  (Commons)  or  all  (Senate)  charitable  bequests 
and  gifts  from  the  tax  on  capital  gains. 55 

There  was  also  in  the  heanngs  before  these  committees  some  degree  of 
acceptance  of  the  position  put  forward  by  several  participants  in  the  tax 
reform  discussion,  notably  the  representatives  of  the  private  museums,  that 
not  only  should  the  donor  not  be  taxed  on  the  gains,^  but  he  should  also  be 
able  to  deduct  the  fair  market  value  of  the  gift  for  income  tax  purposes. 56  A 
principal  reason  for  the  stance  taken  by  the  museum  representatives  inrfavour 
of  permitting  deductions  for  "appropriate"  gifts-in-kind  at  fair  market  value  — 
preterably  not  subject  to  the  20  percent  limit— as  well  as  no  capital  gams  tax 
^  was  that  the  "competition,"  that  is,  the  United  States,  offered  such  induce- 
ments and  that  Canadian  museums,  which  were  m  competition  with  American 
museums  for  gifts  of  art  vVere  falling  behind  because  of  their  inability  to  offer 
similar  tax  incentives  57  Jq  quote  the  brief  of  the  Canadian  Art  Museum 
Directors'  Organization,  in  this  matter  of  the  comparative  quality  of  world's 
museums,  our  competition  gives  no  quarter  .  "58  Jo  the  constraints  on 
tax  reform  in  Canada  imposed  by  the  relatively  unified  capital  market  of  North 
America  it  thus  appears  that  one  must  add  the  constraint  imposed  by  a  unified 
art  marketl        ^         •  .  ^ 

Whatever Jhe  merits  of  this  argument  — which,  it  should  be  noted,  affecte'd 
>  less  th^n  1  percent  of  Canadian  philanthropy  even  according  to  its  pro- 
ponents59— the  government  was  clearly  persuaded  of  the  need  to  at  lea§t 
appear  to  make  some  response  to  such  pressures,  even  though  the  Senate 
Report  explicitly  and^jtbe  Commons  Report  irnplicitly  favoured  allowing 
deduction  of  the  cost  basis  opJy,  as  had  been  recommended  by  several  other 
witnesses  ^Ojhe  original  1971  provision  requiring  taxation  at  market  value  of 
gifts  and  bequests.Trand  permitting:  deduction  at.  the  same  value— was 
therefore  amended  m  1973  "m  those  cases  where  the  property  to  be  gifted  is 
not  a  Substitute  for  moaeyr-that  is,  where  the  property  gifted  to  the 
charitable  organization  is  suitable  for  actual  use  in  its,  charitable  activities," 
such!as  the  bequest  of  an  art  collection  to  an  art  gallery. 61  The  donor  of 
qualifying  tangible  capital  property  was  by  this  amendment  given  the  option 
to  claim  as  a  deduction  any  amount  not  greater  than  the  fair  market  value  of 
the  property  and  not  less  th^n  its  adjusted  cost  basis  to+iim,  provided  that  he 
would  alsoebe  treated  for  purposes  of  capital  gams  tax  as  having  disposed  of 
'  the  property  at  the  same  value/^  '  ^  ,*  • 


Although  no  one  in  the  discussion  appears  to  have  explicitly 

referred  to  the  almost  oontetriporaneous  U.S.  discussion  of  the  Tax  Reform 
Act  of  1969,  the  system  that  was  adopted  in  Canacla  was  in  fact  really  the  same 
as  that  proposed  for  all  tangible  personal  property  in  the  House  version  of  that 
act,  apparently  largely  m  an  attempt  |^ reduce  the  valuation  problems  which 
had  long  afflicted  the  world  of  art  Sjfts.62  A,fter  the  Senate  rejected)  this 
proposaj  (in  part  or)  the  grounds  that  tne  valuation  problems  would  still  exist 
^  even  jf  the  gams  ,w^re,  taxed),^Jhe  Conference  Comrpittee  adopted  the 
^    sp-caHfd  "unrelated  use"  rule  as  a  compromise.  This  rule  permits  the  market 


the  property  is  "related/'  yvhicHappears  to  m^arf  something\ery  dose  to  what 
is  intended  ia  the  present  Canadian  law.  (Whereas  only  50  percent  of  the 
appreciation  on  "unrelated"  gifts  may  be  deducted  in  the'Umted  States,  their 
full  value  can  be  deducted  in  Canada,  although  the  gain  is  also  fully  taxable.) 
There  has  as^yet  apparently  been  no  pressure  to  extend  the  "use"  option  m 
Can^^a^  although  sopie  American  observers  have  labeled  the  failure  to  grant  a 
brpad  exemption  for  charitable  transfers' "the  most  striking  feature"  of  the 
^^-^nadian  deemed  realization  rule.63  /       ^  ,  -  • 

\'  How  one  views  this  option  depends  very  much-upbn  what  is  compared  with 
what.  It  is  clear  that  by  electing  the  adjusteji  cost  basis,  the  dpnor  can  avoid 
capital  gains  tax,  on  the  other  hand,  'he  loses  the  b^n^f  it  of  the  deduction.  At 
a  general  rule,  itivoutd  appear  advantageous  for  a  taxpayer  to  opt  for  the 
"highest  value  even  though  he  ha^to  pay  thS  capital  gains  tax,  provided  he  can 
"deduct  the  full  ampuntbf  the  gift  from  taxable  income.  The  reason  is.simply 
that  hegainsa$1.00indeductionior^ach  $0,50  added  to  his  income  because 
of  the  half-ir>clusion  rule  on  capital  gains.64  On  the'^^other  hand^  if  the 
taxpayer  ciannot  make  any  use  pf  the  increased  deduction  he  would  obtain  by 
choosing  the  high  option  because  his  other  gifts'have  put-him  up  to  the 
deduction  limit  already,  he  should  choose  the  co^t  basis  (ignoring  the  carry- 
over possitjility).  If  the  gift  will  bring  hjm  upt9  the  limit,  thfe  appropriate  value 
to  choose  will  lie  between  these  extremes.  '  ] 

This  argument  assumes,  however,  ,that  the*taxpayer  is  fpr  some  recison 
determined  to  give  the  appreciated  property  away.  ^  rnore  interesting 
question  is  whether  the  existence  of  this  option  has  arfected  the  inx:entive  to 
give  appreciated  property  rather  than  cash  (^or  asset6  that  can  be  sold  by  the 
donee  for  cash).  Actually,  one  can  think  of  the  donor  as  having  several 
altertiatives:  1,  .  '      "  ^ 

1.  He  can  give  cash  (6ut  of  taxed  income)  equal  to  the  value  of  the  appre- 
ciated asset. 

\2.  He  can  give  the  appreciated  asset  to  charity  at  cost. 
'  ,  3.  He  can  give  the  asset  to  (Thar'ity  at  market  value. 

4.  He  can  keep  bis  asset  and  his.  cash.  ^ 
•  5.  He  can  sell  the  asset  and  give  the  net  proceeds. 

§.'He  can  sell  the  asset  and  keep  the  net  proceeds.  -  ^ 

7.  He  can  give  the  asset  to  a  non-charity  other  than  his  spouse. 

8.  He  can  sell  the  asset  and  give  the  charity  tha  equivalent  of  its  market 
value  (that  is,  the  proceeds  before  tax,  making  up  the  difference  out  of 
other  income).  ,  .  . 

Table  Q  illustrates  the  relative  positions  of  the  donor  and  the  charity  for  a 
particular  hypothetical  situation,  the,possibility  of  a  carryforward  of  unused, 
charitable  contributions  is  ^ored.  As  the  table  indicates,  the  best  option  for 
the  donor  who  can  claitn  a  full  deduction  is  always  to  giv^  the  appreciated 
asset  to  the  charity  at  fair  market  value  and  pay  the  tax.  If  he  can  not  claim  any 
deduction  at  all  he— though  not  the  charity!  — should  be  indifferent  to  giving 
the  asset  at  cos^  and  not  giving  it  at  all.  If  his  position  is  between  these  ex- 
tremes, he  may  in  some  circumstapcies  be  indifferent  between  selling  the  asset 
and  giving  full  sales  proceeds  to  the  charity.  In  the  general  case,  however,  it 
seems  clear  that  the  new  tax  situation  should  encourage  the  gifting  of  appre- 
^^Medl^ssets  to  charities,  simpl^  because  lorrly  half'of  t+ie  gain  is  ta^ed  at" 
ordinary  income  tax  rates  while  the  entire  value  of  the  gift  can  be  deducted 
from  income^(subject  to  the  percentage  limitation).  The  option  is  in  effect  a 
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Illustration  of  the  Effects  of  Taxing  Appreciated  Property  Gifts^ 


Tax  Saving; 

to  Donor^ 

(A) 

(B) 

Value  Received 
by  Chari^' 

V 

Case  1 

$  0 

$-5, 500 

$11,000 

Case  2 

500  ' 

t 

11,000 

Case  3 

3,000 

-2,550 

11,000 

Case  4 

0 

0 

Case  5 

1,750 

-2,500 

8,500 

Case  6 

-2,500 

-2,500 

Case  7 

-2,500  . 

-2,500  ♦ 

Case  $ 

1,750  /P" 

-3,750  ' 

*     *  11,000 

a.  Assumptions,  marginal  t^jr^ate  of  50  percent,  in  column  (A)  ^1  contribu-  \ 
tions  ate  fully  deducti|ile  while  in  column  {B)  none  are,  adjusted  cost  basis  ^of 
asset  $1,006;  fair  marV^  value  of  asset  $11,000.  . 

b.  The  tax  saving  is  catAilated  as  the  value  of  the  deduction  (50  percent  of/the  * 
amount  received  b>  tSfe  chanty)  less  the  taxes  oaid  by  the  donor  (either  25 

•  percent  on  capital  gains  or  50  percent  ^^Lardimtry  income). 

device  to  mamtam  this  relative  incentive  for  those  close  to  the  (decduction 
limit,  at  least  up  to  the  poii:it  at 'which  the  gift  becomes  completely  non- 
(deductible  While  the  introduction  of  the  capitalisms  tax  on  such-  gifts  Would 
clearly  deter-them  relavtive  to  a  situation  in  whwftliere  was  no  Such  tax  as  in 
the  United  States,  the  combination  of  introducthg  the  tax  arid  making  such 
gifts  eligible  for  the  charitable  deductidn  as jji  Canada  has^tilted  the  balance 
the  other. way.  * 

There  are,  of  course,  many  other  problei^s  in  the  tax  treatment  ofa^/e-» 
ciated  property  gifts  which  are  well  known  ii^e  United  States  and  still  for  the 
most  part  lurk  in  the  future  for  Canadiarr^ax'administrators,  such  as  the 
possibility  of  clairning  deduCtiolts  while  retaining  lifetime  control  oyer  the 
pr<:)perty.  It  appears,  despite  a  warning  by  the  Royal  Comniission  on  this 
point,  65  that  remainder  interests  can  stilj  be  given  in  this  way. 66  Ingenious  t^x 
practitioners  can  no  doubt  coatinue  to  be  counted, on  iCx  stay  one  step  (at 
least)  ahead  of  the  Revenue. 67  por  this  and  the  other  reasons  noted  abov^, 
one  might^herefore  expect  increased  exploitation  in  ine  future  of^the  various 
avoidance  possibilities  connected  with  gifting  appreciated  property  to  charir 
table  institutions.  Oncf  again,  it  appears  th^t  Candida  has  little  to  teaqh  the. 
United  States  except  the  possibly  important  lesson  that  Uxing  gains  on  sucH 
property  simply  reduces,^  but  does  not  abolish,  these  problems.  A 

.  The  Exemption  of  Charitable  Bequests 

^  a 

Since  the  inC,eption  of  the  provincial  succession  duties  in  the*rrineteenth 
century,  charitable  bequests  have  generally  been  exempted  from  death  taxes 
in  Canada.  of  1974  the  treatment  of  charitable  bequests  in  those  provinces 
in  wf>ich  death  taxes  survived  (3ee  Chaptec  III)  ,was  as  follows.68  Quebec's 
provrsior^s  ai^  the  most  liberal,  granting  exemption  to  all  legacies  for  religious^ 


charftabJe,  or  educational  purposes  without  limitation.  'A\\  the  other 
provincial  statutes  limit  the  exemption  in  5ome  way.  Ontario,  for  ex^nriple, 
grants  exemption  only  to  the  extent  that  the  organizaticMi  concerned .carried 
pn  its  work  ,in  Canada  While  Saskatchewan  -and  Manitob^a  both  exenftiSt 
bequests  to  registered  Canadaian  charitable  organizations  {that  is,  those  ?^gis- 
Aered  fbr  federal  incorrre  tax  purposes,  yvhich  does  not  mean  they'^  need  to 
carry  on  their  work  in  Canada),  the  latter  further  limits  thT  exemptioj^  of 
charitable  bequests  (not  inter  vivos  gifts)  to  the  greater  of  20  percent  of  the 
aggregate  net  value  oftK^  estate  or  $150,000  less  the  total  value  "of  all  succes- 
sions by  preferred  successors. The  strictest  limitations  by  far,  however,  are 
.  found  In  British  Columbia,  where  bequests  and  gifts  to  registered  charitable 
organizations  are  restricted  to  10  percent  of  net  value  and  then  only  if  the 
property  is  devoted  exclusively  to  charitable  activtties  within  British 
Columbia.  The  restrictions  on  the  amount  of  charitable  exemptions  in  both. 
Manitoba  and  British  Columbia  have^  been  attributed  to  the  fact  that  ''the 
prevailing  political  philosophy  would  seem  to  attribute  relatively  less  imi 
portance  to  private  enterprise. "70  Why .  Saskatchewan,  which  also  has  a 
socialist  government,  does  not  similarly  indulge  its  prejudices  is  not  explained 
by  this  approach  Presumably,  the  territorial  limitations  in  most  of  the  statutes* 
reflect  the  belief  that  charity  not  only  begins  at  home  but  should  stop  there 
too. 

The  narrow  definition  of  the  scope  oi  charityKin  British  Columbia  is 
somewhat  alleviated  by  the. fact  that  artistic  wprks  and  artifacts  passing  to 
public  institution^  Hn  British  Cotumbia  are  exempt  from  duty  and  valued 
nominally  at  one  dollar  for  all  purposes  of  the  act.  Ontario  in  effect  piJ6vides 
similar  treatment  to  all  charitable  bequests  since  they  are  excluded  4|pm  the 
estate  for  purposes  of  calculating  the  appropriate  rate  of  duty  applicable  to 
taxable  bequests  The  result,  as  the  Ontario  Committee  pn  Taxation  noted  in 
1967,  is  that  by  making  a  charity  the  residuary  legatee  it  is  possible  to  reduce 
the  duties  paid, by  other  suc<;essors.71  The  committee  considered' this  result 
fneCluitable  and  unneutral  arid  therefore  recommended  the  introduction  of 
the  ^ystem  used  in  the  then  fegeral  estate  tax,  ujnder  which  property  going  to, a 
charitable  body  was  exemp{ec|  only  after  taxes  were  paid 72  Although  the  daW 
in  Table  5  suggest  that  few  estates  in  Ontario  made  charitable  donations  for 
any  reasorf,  good  or  bad,  this  same  point  was  taken  up  by  the  later  Ontarjo 
Advisory  Committee  on  Succession  Duties,  which  recommended  in  contrast 
'  that  the  existing  system  be  continued  andeven  that  the  practice  of  charitable 
remainders  be  encouraged,  while  takfng'som^  measures  to  reduce  the  cfcvious 
tax  avoidance"  possibilities  73  indeed,  in  its  cpncern  for  "things  of  loeauty, 
symbols  or  artifacts  of  our  history"  which  are  "capable  of  uplifting  and 
inspiring  generations  of  Canadians/'  the  committee  went  quite  a  bit  further  .iYi 
its  efforts  to  persuade  the  wealthy  to  leave  their  possessions  foKthe  public,  by 
proposing'^hat  the  owner  be  permitted  to  get.the  tax  exemption  even  though 
the  gift  (or  bequest)  was  subject  ui^^er  certain  conditions  to  up  Jto  twafolbw- 
in& life  interests 74  Apart  from  the  stipulation  that  the  remainderman  must  be 
an  institution  of  the  federal  or  provincial  government,  the  system  envisaged 
^by  the  committee  would  apparently  work  very  much  like  that  which  exists  in 
the  United  States>/and  has  been  so  often  criticized. 75 


Attitudes  towards  Philanthropy  \ 

It  was  noted  at  the  beginning  of  this  chapter  thatthere  has  in  general  been 
rerftarkably  little  discussion  or  justification  6f  the  various^  changes  that  have 
been  made  over  the  years  in  tne  ♦tax  measures  affecting  philanthropy.  The 
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attitudes  reported  above  are  not  a  summary  of  what  has,been  $aid  on  this 
subject  in  Canada  in  the  course  of  the  tax  debate  they  are  more  or  less  what 
has  been  said.  A  mildlv  favourable  but  very  vague  official  attitude  towards 
phflanthropv,  coupled  with  some  concern  about  the  possibility  of  abuse, 
emerges  from  the  preceding  discussion,  as  doe^  the  expected  concern  about 
the  possiblv  adverse  effects  of  the  tax  reforms  on  giving  on  the  part  of  repre- 
.sentatives  of  recipient  groups  such  as  museums  and  universities.^^  These 
attitudes  are  ngt  surprising,  nor  are  those  of  other  grout)S  mare  critical  of  the 
role  6f  the  private  p^lanthropic  sector,  which  characterize  corporate 
philanthropy,  formstawee,  as  morally  decept^ve"^^  or  which  suggest  that  an 
unlimited  charitable  deduction  might  be  misused  "  for  the  adoration  of 
the  individual  in  establishing  memorials  to  himself  which  might  well  have 
limited  social  valCt^  for  the  broad  number  of  Canadians  '^^ 

It  IS  perhaps  more  surprising,  and  for  that  reason  more  interesting,  to  find 
even'experienced  tax  practitioners  making  statements  such  as  the  following 
from  a  vy^ll-Known  accountant  A  lifelong  attachment  to  their  wealth  seem^ 
characteristic  of  Canadians  Those,  few.  who  do  give,,  often  create  the 
impression  that  their  real  motive^  is  to  do  Revenue  in  the  eye  "^^  This  note  of 
skepticism  a5but,the  significance  and  propriety  of  the  whole  charitable  game 
IS  even  mur^  marked^  in  a  remark  attributed  to  "a-n  experienced  Toronto 
lawyer  *  In  the  first  place*  one  has  to  realize  that  there  is  no  element  of  virtqe 
in  creating a\harit^le  trustlDy  a  testamentary  instrument  Since  no  on^  . 
claims  to  have.discovered  a  method  by  which  the  advantages  of  wealth  can  be 
carried  over  7n  the  next  world,  it  is  clear  that  anyo/ie  who  is  being  charitable 
by  will,  IS  bein^«3o  w  ith  somebody. else's  money  and  is  fiotuated  by  vanity,  that 
IS  by  a  belief  that  he  knows  better  than  future  living  persons  what  will  be  good 
for  the  community  "^^  "     ,  * 

That  the  attitudes  expressed  in  these  last  quotations  go- well' beyond  the 
official  view  is  suggested  6y  some  remarks  made  some  years  ago  by  Louis  St  ^ 
Laurent,  then  Prime  Minister  of  Canada,  m  a  debate -concerning  the  reasons 
underlyirfg  the  creation  of  the  Canada  Council  (a  J^ody  approximately 
equivalent  to  the  National  Science  Foundation,  although  it[ooms  much  larger 
in  th&  Canadian  grant  scene  because  of  the  absence  of  priyate  ccirnpetitor^)./ 
with  an  endoyvment  of  $50  miJIion  for  the  "encouragement  of  the  arts" 
humanities  and  social  sciences  "  Because  Mr  St  Laurent's  remarks  con^in, 
despite  their*meandertng  nature,  the  fullest  discussion  afhis  p6litical  level  of 
the  relation  between  private  philanthrop^y,  public  largesse,  and  estate  taxes 
'V^hich  appears  tp  exist,  they  warrant  quotation  here" 

I  might  say  that  one  of  the  considerations  which  I  had  in  mind  — it  was 
not  the  governing  consider artion  — was  the  fact  that  there  had  been  at  the 
time  we  were  preparing  this  recommendation  for  parliament  two  very 
unusually  large  estates  [those  of '4saak  Walton  Killam  and  Sir  James  Dunn]  ' 
from  which  the  ^coll^tions  of  succession  duties  had  , been  made  in.  , 
amounts  that  could  not  be  considered  to  be  recurring  amdUnts.  In  corr* 
nection  with  one  estate  the  statement  had  been  m^ade  more  than  once  by 
the  (*ceased  during  his  lifetime  that  he  was  not  making  any  provisfon 
during  his  lifetime  or  apt  to  make  any  under  his  will  for  benefactions  to 
public  institutions  because  the'succession  duties  were  so  high,  the  pro-  - 
portion  of  hisestate  which  would  be  taken  in  succession  duties,  if  if  were 
thought  fit,  could  be^  employed  on  the  recoipijiendation '  of  the 
government  by  parliament  for  like  purposes.  In  the  case  of  the  other 
estati  i(  IS  aot  to  my  knowledge  that  the  deceased^had  made  a  similar 
declaration,  but  it  is  to  my  knowledge  that  he  ma3e  modest  contribu- 
tions  to^institutrons  of  the  character  of  those  envisaged  by  the  legisla- 
tion 61  '     ^  '    ,  ^        .  • 
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Surely  it  isfarejor  the^lected  leadef  of  a  country  thus  to  publicly  i|flphi^ 
government's  use  of  the  taxes  collected  frorr^  particular  ^staf^r  for 
"charitable"  purpbs^^  in  part  on  the  grounds  tliatjne  deceased  would  have 
Kked  if  that  way!  If  nothing  else,  this  quotation  Verves  th  renriind  us  that 
Canada  is>  after  all,  a  sh^alUcountry  in  many  ways— a.  fact  which  comes  ^up 
again  in  connection  with  the  current  state  of  death^taxes  in  the  Atlantic 
provinces,  as  seen  in  the  next  section;     ^  ^  .  ^ 

•  Jhe  Prim^  Minister's  staterfient  also  conveys  ^something  of  the  f lavor  "of ^ 
Canacfian  attitudes  to  wealth  As  Seympur  Lipset  put  it  some  years  ago  in 
fascinating  comparative  study' of  the  value  systems  in  the  English-speal^ing 
democracies,  "Canadians. have  always  been  less  intolerant  of  economic  in- 
equality" than  Ame^i^ans.S^This  attitude  showed  up  clearly  in  the  recent 
9eath  tax  "reform"  (see  below)  when  no  official  voFce  or  significant  public 
outcry  was^  raised*  while  death  taxes  were  substantially  reduced.  Even  in 
prdvinces  such  as  Manitoba,  where  the^f5rev»ous  Conservative  government's 
stated  intem'to  abolish  the  death  tax  was  a  (minor)  election  issue,  the  newly 
etepted  socialist  govemnient  quietly  acquigsced  rn  the  effective  lowering  of 
taxes  at  death,  as  did  its  sister  socialist  governments  in  Saskatc-hewan  and 
British  Columbia  No  voice  of  racfical  principle  or  even  mild  egalitarianism 
was  heard  in  the  land,  nor  should  one  have  been  expected  in  view  of -the  calm 
'^acceptance  of^  inequality  by  most  citizens  which  has  iQijg  characterized 
'Canadian  socfety.S3       ^  ^  . 
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CAPITAL  GAINS  TAXES  AND  DEATH  TAXES 
The  Debate  on  Capital  Gains 

5 

tapital  gams  were  not^taxed  in  Canada  until  1972*  Prior  to  that  time,  the 
pros  and  cons  of  faxing  capital  gains  under  the  income  tax  hadfof  course,  long 
been  discussed  But  the  first  full-fledged  ^nd  at  least  semi-officwrproposal  to 
tav gains  was  that  made  in  the  Report  of  the*Royal  Commission  on  Taxation,' 
whrch»appeared  m  early  1967.^4  fhe  commission  more  than  made  op  for  fhe 
past  neglect  of  capital  gams  taxation  by  proposing  as  one  key  part  of  its 
comprehensive  reform  of  income  taxation  to  tax  gains  at  the  ordinary  income 
tax  r^tes  noj  onlyVhen  they  were  realized  butiilso  when  appreciated  assets 
were  given  or  bequeathed  butside  the  proposed  family  unit  (or  the  taxpayer 
gave  up  Canadian  residence).  ^ 

As  might  be  expected,  these  proposals  gave  rise  to  a  tremendous  public 
discussion,  with  academics  for  tnVrhost  part  favoring  them  and  "taxpayers"— 
oi  at  least  that  select  group  of  taxpayers  which  gets  heard  on  such  occasions— 
beinfe  against  them.  (Interestmgly,  much  of  th^ai^ck  on  capital  gains  was  in 
fact  disguised  as  an  attack  on  the  closely  related  pt-oposal  for  the  integration 
of  personal  and  corporate  taxes,  a  proposal  which  in  itself  woulpl  have  favored 
many  of  itf  most  vociferous  jjpponents.oS)  |n  view  of  th,e  relative  weight 
which  appears  customarily  to  be  given  the  opinions  of  these  two  groups  in  the 
^Canadian  political  process,Jt  is  somewhat  surprising  that  the  Carter  proposals 
for  taxing  capital  gains  at  realization  like  any  other  form  or  mcome 
reappeared,  relatively  unscathed,  in  the  government's  White  Paper'on*  tax- 
:rifprm  Jn  J^^5^urthermore.  deemed  realization  at  gift  and  on  givir>g  up 
.  Canadian  residence  also  reappeared,  although  the  family  unit  concept  had 
\  been  dropped,  peemed  realization^t  death,  however,,  was  dropped  in  the 
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White  Paper,  instead,  there  was  to  be  a  carryover  of  basi5  (plus  death  duties 
appli^Sble  to  any  accrued  gam)  at  death  The  stated  reason  for  this  change 
was  to  avoid  the  possibihty  of  two* taxes— the  capital  gains  tax  and  the  estate 
tax— applying  at  the  same  "most  inconvenient  time  '^^ 

This  White  Paper  variant  on  Carter  was,  of  course,  immediately  attacked  b/* 
knowledgeable  observers,  who  pointed  to  the  various  problems  (notably  the 
increased  lock-m)  to  which  such,  a  caryover  of  bajis  woulj^  give  rtse^nd 
advocated  a  return  to  ^he^deemed .realization  at  death  proposed  by  the  Royal, 
Commission      During  the  hearings  on  the  White  Paper  proposals  it  quickly 
became  apparent  that, most  witnesses  had  either  been  convinced  by  such 
arguments  or  thought  fur  som^  other  reason  that  the  White  Paper's  deferral  of 
accrued  capital  gams  at  death  would  not  in  fac^ be  enacted  Even  a  number  ot. 
busmess-oriented  witnesses  therefore  suggiested  that^the  carryover  should  be 
replaced  by  deemed  realization  at  death   This  suggestion,  however,  was 
almost  invariably  accompanied  h\  some  proposal  to  reduce  t?he  burden  of  the 
estate  fax,  either  bv  lowering  its  rates  or --the  favorite  of  most— by  elipiina- 
ting  It  completely. 88  It  thus  became  apparent  that  ^  key  issue  in  the  debate 
was  the  level  of  taxes  levied  at  death.  • 

This  theme— the  linking  of  the.laxation  of  capital  gams  at  death  and  the 
death  tax  per  ^e— wKich  was,  as  seen  above,  presaged  in  the  Whit^  Paper 
rtself,' earned  through  to  the  reports  of  the  Hous^  and  Senate  conunittees, 
with  the  former  recommending  the 'reduction  of  the  estate  ^tax  a^nd  the  latter 
Its  eventual  abolition  (even  though  they  also  recommen^d  against  deemed 
realization  too).  The  other  recurrent  iheme"  in  the  testimony  of  the  business 
and  investment  community —lor  favorably  rates  on  capital  gains  tax  in  any^ 
case  (usually  at  balf  the  ordinary  rates)-also  emerged  in  both  comfnittee 
reports  All  in  all,  as-a  leading  tax  accountant  noted  in  1970,  "theionly  way  in 
which  large  secti^n^  of  our  business  ccTnimunity  seem  prepared  to  adopt  any 
change  is  if  the  change  proposed  is  either  so  heavily  watgjjgd^down  as  to  niake 
It  completely  ineffectual,  or  els^'the  chanee  can  be  shdmf  to  be  something 
that  the  United  Spates  did  2d  years  ago  "89        *       ^  * 

The  capital  gams  tax  which  finally  emerged  out  of  all  this  discussion  bears 
witness  to  the 'truth  pf  this  observation,  for  it  resembles  nothing  so  much  as 
the  tax  which  h^s  long  been  in  existence  in  the  United  States  Certairtly,  it 
much  closer  to  the  U  S  model  than  to  that  set  forth  in  the  Carter  Report  ^ 
One  notable  difference,  however,  is  that'  nine  of  the  provinces  share  in  th 
proceeds  of  the  capital  gains-tax  (as  they  do  in  all  personal  incorne\taxes 
while  the.tenth  (Quebec)  has  enacted  a  very  similar  tax  on  capital  gairis  asrpa 
*  of  its  own  mcpme  tax  '1*  j 

In  general  the  1971  act  provides  that  half  of  realized  gains  are  to  be  reported 
as  income  and  taxed  at  the  applicable  .personal  or  corporate  rate  Half  of 
realized  capital  losses  may  be  offset  against  the  half  of  gams  currently  taxable 
In  addition,  individuals  are  permittedJto  deduct  up  to  $1,000  of  any.  exces 
allowable  loss  against  other  income^ the  same  yeAr'  (The  $1,000  limited  ^ 
not  apply  in  the  year  of  death  )  Any  unabsorbed  losses  may  be  earned  back 
one  year  and  then  forward  indefinitely  in  the  same  mannef  The  general  rules 
also  provide  for  deemed  realization'of  accrued  gains  to  occur  at  death,9l 
when -an  asset  is  gifted,  and  when  the  owner  gives  up  Canadian  residence 
CapitaJ  gams  on  gifts  and  bequests  passirrg  to  a  spouse  are  deferred,  however, 
and  thfe  basis  Is  carried  over  until  the  Spouse  disposes-  of  the  asset;  or  is 
deemed  to  do  so.         ^     -  .     '  \  / 

\n  addition  to  the  ge^neral  interspousal  exemption,  capital  gain>  realized  on 
a  taxpayer's  principal  re^id&nce  and  up  to  one  acre  of  surrounding  land  are  not 
-taxable., Farmers  have  the  option  of  deducting  $1,000  for  each  year^after  1971 


t'heV  |)ave  owned  the  farm  and  during  i^hichJtheir  principal  residence  was  On* 
"It, ^g^inst  gains  realized  fronn  th^'sale  of  farm  property  Fmallv,  a  gams 
realized  on  personal-use  property  are  taxed  only  if  the  proceeds  exceed 
$1,000/if'fhevdo,  the  cost  basis  of  the  asset  is  presunned  to  l*e  not  less  than 
$1,000'*  *     .      ^   •  / 

At  Qo  point  in  the  entire  Canadian  discussion  was  it  seriously  proposed  to 
tax  retroactive  gams.  Assets  are  therefore  valued  as  of  a  "Valuation  Day"  of 
December  22,,  1971,  for  shares  traded  on  Canadian  markets,  and  December 
31,  1971,  ifor  all  other  assets.  Individual  taxpayers  have  the  choice  of  two 
methods  for  determining  the  base  value  of  assets  owned  on  January  1,  1972, 
>  Avith  reference  to  which  gams  and  losses  are  determined,  with  the  restrictiqn 
that  the  election  made  the  first  time  gains  or  losses  are  reported  is  binding  for 
,  ill!  fjjture  dispositions  The  first  alternative  base  for  determining  gams  and 
losses  is  the  fair  markiet  value  on  Valuation  Day  The  second,  which  most  tax* 
payers^woLjd  probably  use  (and  which  corporations  must  use),  is  the  "tax-  free 
zon6"  method  under  which  gams  ai-e  based  on  the  greater  of  historic  cost  or 
Valv^tion  Day  value,  while  losses  are  based  on  the  lesser  of  the  two. 

Apart  from  theJmportant  provision  for  deemed  realization  at  death,  this 
system  resemblestFtespr^sent  U^S  system  more  than  it  does  that  envisaged  in 
the  Carter  Report.  Mbreover,  a  substantial  price  was  paid  for  this  advance  (if  it  - 
be  considered  as  such)  m  that  a  concomitant  of^deOmed  realizatipn  at  death 
was  the  abolition  of  the  federal  estate  and  'gift  taxes,  with  the  further  result 
'that  death  tax^s  are  well  on  their  wa^  to  vanishing  inTnuch  of  Canada.      '  * 

Two  factors  appear  to  account  foV  this  una'pticipa(ted  result  The^first  is  that, 
a$  sugges'ted  earlier  and  developed  in  the  next  chapter,  there  haS'^never  been 
much  force  behind  the  egalitarian  argtinaent  for  death  taxes  in  Canada.  The 
Second  IS  that,  as  indicated  above,  deemed  realization  at  death  was  seen  by 
many,  including  the  government  itself,  .as  in*effect  a  substitfite  for  death 
taxes.  Few  were  as  logical  about  the  relation  betw*e.en  the  two  as  R^D.  Brown, 
who  argued  that  estate  taxes  should  be  reduced  when  capitaf^gains  wer»taxed 
at  death,  but  went  on  to  note  that  the  estate  tax  should  certainly  not^De 
eliminated  on  this  accpunt  because  it  was  really  quite  a  different  tax,  "In  any 
event/'  Mr  Brown  said,  "<he  government  will  be  quick  to\isualize  the 
horrible  prospect  of  a  multi  millionaire  putting  all  his  funds  into  government 
bonds  so  that  he  will  never  realize  any  further  capital  gains,  3nd  then  , 
transmitting  his  property  from  generation  to  generatfOn,  and  it  will  likely 
argue  that  some^  toll  on  the  transmission  .of  wealth  between  generations 
should  be  retained,.  .  .  ."^2  As  it  turned  out,  the,  gpvernment  was  not  so 
quick  as  all  that,  or  at  least  was  .not  unduly  concerned  ^xh  the  sort  of  probl^mi 
Mr.  Brown  envisaged       *  . 


^  I  •  D.eath  Taxes:  A  Casualty  of  Tax  Reform 

The  first  death  taxes  levied  in  Canada  took  the  forFfTof  succession  duties 
impcfeed  by  four  provinces  in  1892  Subsequently,  ^Jl  .other  provinces 
iritroduCed  similar  duties.  As  a  rule,  these  taxes,  while  modeled  after  the 
inheritance  taxes  Enacted  earlier  jn  New  York  and  Pennsylvania,  imposed 
rates  in  accordg^jce  with  the  aggregate  value  of  the  estate,  with  the  rat^s 
-varying  b^  c^ss  of  beneficiary  as  well  as  by  the  size  of  the  individual 
legacy. 9^'  Wheh ^sfates  ^ei-e  subject  to  tax  in  different  pr6vinces  the 
application  oHhis  complex  structure  gave  Vise  to  considerable  difficulty,  and 
jga^a  cause/TQ^concern  in  the  1930s  Most  problems  in  this  area,  howevef, 
*  wer.e^.resolve^)j§ffter  the  federal  government  imposed  a  death  tax  in  1^^4*hA 
federal  gift  tax"^|iad  been  imposed  earlier^  in  1935  J  The  federal  tattoo  took"  the 
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form  of  a  succe^Mon  dutv  tint  J  (t  vvas  changed  to  an  estate  tax  mri959  In 
exchange  for  a  rental"  pavnient  from  the  federal  government  equal  to  the 
revenue^  thev  had  collected  m  1940,^311  provinces  renounced  their  succession 
(Juties  for  the  wartime  period  After  the  war,  onlv  Quebec  and  Ontario  again 
levied  their  own  inheritance  taxes,  in  much  the  same  form  as  before,  with 
credit  being  given  for  these  taxes  against  the  ffderaf  tax  up  to  a  maximum  of 
one  half  the  latter  The  other  provinLe>  continued  to  receive.a  share  Cfor  many 
years,  50  percent)  of  the  federal  estate  tax  collections  which  were  allocated  to 
them  94  trv  1963,  however,  British  Columbia  withdrew  from  this  agreement 
and  remtroduce.d  its  own  succession  duty,  largely  on  the  grounds  that  the" 
province  had  been  losing  revenue  owing  to  the  particular  way  m  which  the 
situs  rules  of  t^e  federal  act  operated  95  The  next  year,  when  the  federal 
government  increased  to  75  percent  theshare  of  thie^ estate  tax  yield  gbing  to 
the  provinces,  both  Ontario  and  Quebec  accepted  25  percent  of  .estate  tax 
collections  on  a  direct  federaipaVTTTent  British  Columbia,  however,  increased; 
its  succession  duty  rates  to  pick  upjhe  full  75  percervt.,  abatement  and  also 
took  the  occasion  to  introduce  a  considerably  simplified,  rate  schedule  96  : 

The  situation  at  the  time  of  the  Carter  Report  in  1967  was  therefore  that  the 
federal  government, levied  an  estate  tax  but  paid  25  percent  of  the  yield  from 
provincially  domiciled  estates  to  all  provinces  except  BrUish  Columbia  and  an 
additional  50  percent  to  all  other  provinces^  except  Ontario  and  Quebec. 
These  three  provinces  levied  their  own  succession  duties,,  with  the  duty  being 
credited  against  the  federal  tax  up  to  a  maximum  of  5^  percent  (C^tario  and 
Quebec)  or  75  percent  (British  Columbia)  This  structure  is  depicted  in  Table 
9,  which  shjlows  that  total  death  taxes  collected  in  1966,  for  example,  w6re 
$219  million,  with  $118  million  being  collected  directly  by  the  three  taxing 
provinces  ($.58  million  by  Ontario  alone)  and  the  balance  by  the  federal 
^government,  with  the  latter  transferring.olose  to  half  the  proceeds  to  the. 
provinces  (for  example,'  $20  million  to  Ontario).  • '  .  -  : 

Against  this  background,  the  Carter  Commission  Report  recommended  in 
early  1967  that  gifts  and  bequests  be  henceforth  treated  like  any  other  form  of 
income  Ao  the  recipient  — and,  incidentally,  that  {he  separate  taxes  on  gifts 
and  estates  be  dropped  ^'^  Shortly  after  the  Royal  Commission  reported,  two 
significant  events  took  place  in  the  death  tax  field  The  first  was  Ihdt  the 
Province  of  Alber.ta  (which  has  sometimes  been  called  "the  Texas  of  Canada")' 
introduced  m  1967  an  Estate  Tax  Abatement  Act,' by  which,  in  effect,  that 
portion  of  the  federal  estate  tax  ori  Alberta  estates  which  was  transferred  to 
the  province  by  the  federal  government  was  to  be  rpbated  to  the  estates  by  the 
province  Death  taxes  in  Alberta  thus  became  at  most  25  percent  of  those 
levied  elsewhere 'm  the  country  A  similar  step  was  taken  by  Alberta's 
neighbor,,  Saskatchewan,  in  1969  Furthermore,  the  third  prairie  province, 
Manitoba,  also  announced  its  intention  to  rebate  estate  taxes  in  that  year 
unless  the  federal  governjrient  resolved  this  .i'competltion  for  economic 
.  advantage  '  sati5factorily98~  although *in  fact  Manitoba  did  not  do  so,  mainly 
becau'>e  a  socialist  governnrient  came  to  power;^fn  that  province  in  the  interirn. 

The  second  event,  which  appeared  even  more  significant  at  the  time,  was 
that  the  federal  .government  ^substantially  revised  its  transfer  tax  system  in 
1968  by  exempting  interspousal  transfers,  raising  rates  on  other  transfers  to 
maintain  revenues,  and  integrating^e$|ate  and  gift  taxes  into  a  cumulative 
progressive  tax  In  taking  this  stpp,  the  government  appeared,  to  have 
decisively  rejected  tKe  Roy,al  Commission's  argument  for  taxing  bequests  and 
gifts  as  income  Nevertheless^  though  far  less  radiCal  than  the  Carter  proposal, 
the  changes,  particularly  the  rate  increases,  gave  rise  to  considerable  public 
ogtcry,,  to  the  point  ivhere  it  appears  the  whole  experience  may  have  made  the 
government  particularly  sensitive  to  this  area  when  designing*  its  major  tax 
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Revenues  from  Ddath  Taxes,  1956-1973 
(in  m&ons  of  dollars) 


Year 

Federal  - 
Estate 
Tatx 
Collected 

Amounts 
Transferred 
to 

Provinces 

Provincial 
Death 
Taxes 

Collected 

Total 

Death  ' 
"  T[axes 
Collected 

Proport^n  of 
Revenues 
Going  to 
Federal 
Government 
*  (percent) 

1956 

§  79.7 

^  64.6 

$^4.3 

1957 

71«G 

•  52,6 

124.2  . 

1958 

72.5 

55.8 

128.3 

19S9 

• 

88.4 

•    *56. 2 

144.6 

f 

1960 
1961 

^  1962 

84.9 
84*.  6 
87.1 

\ 

,  S1G;6 

60. 5 
65.9 
72.0 

145.4 
150.5 
f59. 1 

44.3% 

1963 

90.  7 

/  10.5 

85. 7  " 

176.4 

45.5  - 

1964 
1965 

88.6 
108. 4 

40.9 
42.7 

92.2 
•  * 

117.6 

180.8 
216.3 

26.5 

* 

*30.4  . 

1966 

\oy,  1 

48.1  -  ^ 

*  218.6 

24.2 

"1967 

102:.  2 

55.4 

109^3 

211.5 

22.1 

1968  ■ 

112.4 

55,5 

121.9 

234.3 

24.^ 

1969  . 

100. 

59.19 

140.5 

241.1 

16.9 

1979 

119.8 

60.4 

158.1 

277.9 

21.4  -* 

1971 

132.0 

G5.9 

137.9 

269.9. 

^  24.5 
^  22.0 

1972 

.  .60.9 

12.4 

160.0 

920.9 

1973 

133.9  ^ 

196.0 

N.A. 

Sources  and  notes.  All  columns  are  bisetf  on  Statistics  Canada  data  on  the 
donsolidated  Government  Finance  basis  and  refer  to  the  fiscal  year  staxtlng  in  * 
the  calendar  year  indicated.  The  figure  for  "provincial  death  taxes  collected" 
.      ,  ^  —  .  iit  1973  IS  an  estintate  from  official  souirces;  It  appears  to  be  too  low  according 

to  the  partial  actuals  now  available.  After  1967,  some  of  the  i[gdej'al  taxes  ^ 
transferred  to  the  provinces  were  in  f&ct  rebated  to  thetcstates  concerned  so 
that  the  net  tax  collections  were  sightly  less  than  those  shown. 

Worm  over  the  next  few  yelrs'  Be  that  as  it  may,  in  1969  the  federal  govern- 
ment once  again  made  a  strong  statement  on  the  need  for  a4trong  federaf  rol^ 
in  the  death  tax  field. Six  reasons  were  given  in  support  df  this  case.  (1) 
^Parliament  must  retain  its  (Constitutional,  right  to  impose  such  taxes/ which 
_  were^  besides,  "a  reasonable  and  an  equitably  way  to  raise  , ^public 
rev^nues'^JO^  (2)  death  taxes  had  to  be  \\nked  to  gift  taxes  to  avoid  evasion 
and  opjy  the  federal  government  could  really  do  this,  (3)  death  taxes  also 
.acted  as  a  cheeky  on  income  tax  avoidance,  (4rthe  federal  (death  tax  limited 
the  cha^cfes  of  avoiding  the  death  taxes  of^  those  provinces  that  .imposed 
^  them,  (5)  it  also  enabled  the  collection  of  the'tax  for  those  provinc^that  did 
not  want^he  complications  of  levying  their  own,  and  •(61  only  {ffe  federaL 
.   governmecrt  could  deal  with  the  international  aspects  of  death  taxation.  ^ 
. .  * ,  In  light  of  this  position,  it  was  j^us  a  coniplete  surprise  to  everyone  when 
l^.Jhe  federal  government  announced^in  1971  its  decision  to  vacate  the  estate 
^  and  gift  tax  field  completely  at  the  enS  of  the  year.  Three  reasons  were  offered 
l-Jpf       decision' the  abatement  movement  1n  the  prairie  provinces,  the  low 
,^^|evenues  received  by  the  federaF  government  from  estate  taxes  (see  Table  9), 
'\  artH^ost  important,  the  desirei©  avoid  "substantial  tax  impact  arising  on  the 
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death  uf  a  taxpayer  as  a  result  of  the  new  capital  gams  tax  on  de^ed 
reali/ations  at  death  ^01  The  first  of  these  factors  was  said  to  make  national 
unifofm^tv  innpossible  anyway,  while  the  6ec©nd  factor  was  considered  to, 
— ^  make  It  impossible  to  adequately  allow  for  the  third,  shdfjt  of  abolishing  the 
whole  tax  \\  hile  the  federal  government  subsequently  offered  to  continue  t'6 
collect  succession  duties  .for  those  provinces  which  decicjfetl  to  re-eriter^he 
lieid  fur  a  period  of  thr^  years,  provided  at  least  four  pVHv)n<^es.  irn|30^ed 

.    more  ur  less  uniform  taxes,  the  nature  and  firmness  of  ,it^,  decision  toT^^^^e-tfee* 
deatl^tax  field  completely  v\as  made  crystal  clear  by/one  condition  imposed 
on  those  who  would  take  advantage  of  this  offer  "tha^t''  the  presentation  to  the 
,    public  would  make  clear  that  it  is  a  provincial  not  aYederal  tax  "^^^ 

The  academic-feactioatP.this  action  was,  as  might  be  expected,  generally 
one  of  surprise  and  ot  demal  oif  the  postulated  connection  between  death 
taxes  and  capital  gains^taxes  levjed  at  d^ath  Yet  ih  the  ligfit  of  hindsight, 
there  was  already  a  good  deal  of  evidence  pn  hand  demonstrating  that 
Canadian  taxpayers  .and  politicians  alike  do  irf^fStt  see  a  cl^ar  connection 
between  the^e  levies,  whatever  the  econormst  .might  say  In  addition  to  .the 
various  references  cited  earlier,  ev^'n -a^mmprttV'  report  to  the  Royal  Commis- 

'   "  sion  Report  had  labeled  the  situatiQrt  '^xiloutSle  taxafion  "lO"^  Although  made 
little  of  at  the  time,  Mr    BeauTvais's  attitude  tucned*  out  to  be  more 

-    , representative  uf  that  of  the  bulk  of.  mfprmed  Canadians"  (to  use  one  of  the 
'commission  s  favorite  terms]  than  thj^  cavalier  disregard  of  this  position  in^the 
,  ^     majority  report,  _  '       .  ^ 

Orr^  re^sun  fur  this  pulitically  potent  reaction  appears  to  be  that  the  only 
accepted  rationale  fur. death' taxes  in  Canada  has  always  be^n  simply  revenue 
While  more  far  reaching  sucial  purposes  fiave  occasionally  been  mentioned  — 
once  in  a  while  even  by  official  sources  —  on  the  whole  it  is  clear  that  revenue 
IS  the  mam  purpose  ot  death'  taxes  so  far  as  most  Canadians  and  Canadian 
,  governments  are  concerned  Another  reason  for  this  reaction  appears  to  have 
been  that  another  accepted  rationale  for  taxing  at  death  was  simply  to  make 

^  up  for  some  of  th^inadequacies  of  the  income  tax  which  had  been  levied 
^luring  lij^  this  point  of  view  was  expressed,  for  example,  in  the  1969  federal 
defense  of  the  federal  death  tax  cited  above  In  an  earlier  discussion  in  1940, 
the  Royal  Commission  on  Dominion-Provincial  Relations  had  put  the  position 
very  simply  '  capital  gajns  are  best  taxed  through  the  succession  duties  "l^^  |t 
follows  from  these  arguments  that  when  capital  gams  were  taxed  directly,  as 
•  in  the  1971  act,  there  was  much  less  need  for  death  taxes  for  eit!}fer,reveb4e  or 
catch-up  reasons  "106  Whatever  1>he  explanation,  it  is  clear  thatJione-  c5f  Jtfie 
Canadian  academic  proponents  of  taxing  capital  gams  at  death  gave  sufflc/erit 
weight  to  the  strong  political  pressures  which  quickly  emerged  to  offs<et  this 
"new"  tax  by  getting  nd  of  thg  ancie>it  death  tax  ,  \ 

Thaf  these  pressures  dVd  not  stop  at  the  federal  level  was  clearly  demon- 
strated by  the  subsequent  peregrinatiot3s  of  the  provincial  succession  duties^ 
Tne  immediate  reaction  of  most  provinces  was  one  of  great  uncertainty,  even^ 
though  some  of  them  — notably  Quebecl07_had  long,  urged  the  federal 
government  to  lea.ve  taxation  to  the  provinces  Ontario's  reaction  to  the 
Federal  move  was'  paffticularly  interesting  and  is  discussed  at-'more  length 
■  below.  Alberta  havfng  already  in  effect  opted  out  of  the  estate  tax,  was 
Indifferent  to  the^R6le  issue  and  decided  to' stay  out  of  the  death  tax  field 
compfetely  Saskatchewan,  however,  wh^e  a  "  socialist  government  had 
recently  come  to  power,  decide'd  to  jom  Manitoba  and  the  four  Atlantic 
provinces  in  imposing^va  new,  mqre  or  less  unifoVm  death  tax,  which  the 
federal  government  had,  as  noted  abov^e,  offered  to  collect  for  them,  under 
certain  conditions,  for  three. years  It  1s  worth  noting  that,  according  to  an 
authoritative  account  rather  than  social  philosophy,  "revenue  considerations 
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were  of  prirrrary  concern  to  these  six  provinces,  they  concluded  that  they 
sirnply  could  not  afford  to  give  up  this  source  of  revenue. "108  This  was 
particularly  true  in  the  ca$e  of  the  poor  Atlantic  provinces,  which  were  very 
apprehensive  about  getting  into  the  death  tax  field  in  the  first  place  and  which 
•imposed  the  new  tax  only  as  a  transitional  rpeasure  "until  capital  gains  talce 
full  effecft."109  » 

In  1972,  then,  the  federal  government  was  collecting  ^  new  "unifprm" 
succession  duty  for  six  provinces,  three  continued  to  levy\their  own  duties, 
and  one  (Alberta)  had  no  death  tax  at  all.  Although  in  all  cases  except  that  of 
Ontario,  where,  the  provincial  rates  were  raised  to  make  up  for  the  federal 
withdrawal,  fhe  new^death  tax  rates  were  generally  ^ower  than  those  before 
1972  (see  Table  9),  it  appeared  that  what  had  happened  was  not  too  important 
^after  all  because  in  effect  the  provinces  had  made  up  for  the  federal  lapse  in 
this  fietd.  The  situation  was  by  no-means  static,  however.  Since  1972,  for 
/  instancy,  all  four  Atlantic  provinces,  terrified,  it  appears,  by  the  prospect  of 
^capital  flight,  110  have  withdrawn  from  the  death  tax  field.  In  fact.  Prince* 
Edward  island  never  even  collected  the  tax  in  1972,  and  Its  early  withdrawal 
Jed  directlyto  thatof  the  three  neighbouring  provinces,  apparently  largely  for 
competitive  reasons,,  for  fear  of.  loss  of  investment  to  the  island  "tax 
haven. "Ill  Several  of  the  other  taxing  provinces  have  substaptrally  reduced 
the  rates  of  their  succession  duties  or  raised  the  exemptions.  British  Colu/nbia, 
for  example,  raised  exemptions  in  1972,  as  did  Quebec  in  1972  and  1973, 
,  Saskatcbevyan  in  1^4,  and  Cqfai-io  in  1973  and  1974.  Quebec  also  reduced 
rates  by  20  percent  fn  1973  and  by  another  20  percent  in  1974.112        '  ,  ♦ 

the  situation  at  present  Ts  thus  that  there ,are'  succession  duties  in  only^  five 
,  of  the  ten  provinces,  although  admittedly  these  are  the  five  of  the  largest 
provinces  Even  fcfr  these  provinces  the  situatipn  is  far  from  certain  since *at 
vahous  times  Quebec,  Ontario,  and  British  Columbia  have  all  announced 
their  intention  to  vacate  the  succession  duty  field  in  the  future^^although 
Ontario  has  recently  changed  its  tiJne  in  this  regard  and  the  recent  election  gf 
a^socialist  government  in  British  Columbia  has  presumably  rendered  the. 
previous  announcement  inoperative"tRere  also.  What  will  happen  over  the 
next  few  years  thus  remains  quite  uncertain,  but  it  seems  highlyjmprobable 
.  thafthe  general  downward  trend  in  death  taxes  will  be  reversed.  It  is  thus  cle^r 
that  th^  resul^of  the  federal  abandonment  of  the  estate  tax  has  been  con- 
siderably increased  national  disparity  in  death  taxes,  on  the  one  hand,  and  a 
substantially  low^r  levehof  death  taxes,  even  in  tjiose  provinces  that  retain 
them,  on  the  ojher  (see  Table  9).  r 
A  few  years  ago,  a  U  S,  Treasury  paper  argued  that  "the  failure  to  see  clearfy-^ 
that  the  estate  ^nd  gift  taxes  are  not^substituteS  for  income  taxes  has  led  to 
adoption  qf  rules  with  regard  to  property  transferred  at  death  whfch  subverts 
the  fioal  of  income  taxation. "113  Ironically^  it  seems  that  precisely  the. 
^X)ppa$ite  criticism-that  fhe  failure ,ta see  clearly  that  the  irttdme  tBxk  no^ 
substitute  for  the  estate  tax  has  led  to  policies  which  have  subverted  the  entire" 
Canadian  death  tax  system —  may  be  made  in  Canada,  not  only  with  regard  to 
what  has  in  fact  happened,  but  even  with  regard  to  the  august  aod  impeccably 
academic^XIarter  Report  which- followed,  albeft  for  very  different  reasons,  a 
long-standing  Canadian  traditit)n  in  failing  to  recognize  any  separate  role  for 
death  and  gift  taxes  apart  from  that  of  the  income  tax. 114  It^seems  unlikely 
.that either  the  Royal  Colmmission  or  any  other  proponent  of  improving  the^ 
.  jncdm'e  tax  by  taxing  capital  gains  at  death  thought  that  a  death  blow  to  death ' 
taxes  would  be  the  prjce  that  would  have  to  be  paid  for  this  reform.  Indeed, 
mbst  of  those  who^have  argued  for  taxation  of  deemed  realizations  seem  t6 
think  it  would  be  a  'Jcostless"  improvement .115  in  Canada  at  least,  those  who 
'  thought  this  way  have  clearly  been  proved  wrong.       *  ' 
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A>  waii  noted  about  the  furewre  aroused  m  1969  by  ttie  relatively'^minor 
-  federal  death  tax  revisions  which  took  place  then,  the  .reaction  to  such 
measures  cannot,  it  appears,  be  understood  in  narrowly  "rational"  terms 
^  alone  Much  of  the  emphasis  in  the  discussion  on  deemed  realization  (see 
Chapter  IV)  \y\  the^  particular  problems  of  family  business  ai}id  farms*- for  ' 
example,  may  have  reflected  the  fact  that  manv  Canadians  really  have  a 
dyfiastic  ra'ther  than  nuclear  concept  of  the  famil\  the\  dp  not,  that  is,  agree^ 
with  the  traditional  wealth-redistrihutmg  objective  of  death  taxes  AltRudes 

 along  thci^G  lmo;>,. .which- wore  certaml\  expressed  at  least  implicitly  many 

tinies  in  the  course.of  the  tax  reform  debates,  could  well  explain  the  very  „ 
strong  observed  resistance  to  increasing  the  taxes  levied  on  the  occasion  of 
death  The  fact  that  the  reaction  went  so  far  as  actuall\  to  /ower the  taxes  paid 
at  death  for  most  estates  can  perhaps  similarl\  be  explained  in  part  by  the  * 
considerable  sensitivit\  to  the  whole  issue  of  death  and  taxes  which  had  teen 
stimulated  m  Canada  bv  the  verv  recent  federal  changes  the  wounds  caused 
in  1968  had  not  had  time*to  heal  before  the  "double  whammy'\ot  1969"' 
opened  them  up  again  — and  the  continual  discussion  of  thi^  point  through 
i,    1970  and.  1971  exacerbated  the  fdt  hurt   All  in  all,  the  whole  epispde 
—tf     illustrates  the  importance  of  fiscal  ps\cholog\  as  well  as  economic  ^ct  in  the 
design,  presentation,  and  implementation  of  tax  reforms  Tho*©-Who  would - 
introduce  a  tax  on  deemed  realizations  should,  it  appears,  <^'e^ly  be  aware  of 
the  '  psychological  distaste  for  a  capital  g^ins  tax  at  death"''1o  which  was  so 
clearly  reyealed  in  the  Canadian  e^f^erience  ,  ^ 

The  Case  of  Ontario 

Ontario  is  Canacl^'s  most  populous  and  wealthv  province,  accounting,  for 
.    example,  for*45  percent  of  the  total  federal  estate  tax  assessed  on*Canadian- 
\    domiciled  estates  in  1971       Both  because  of  its  dominant  role  In  the  country 
I    and  because  the  province  has  long  been  governed  by  the  Conservative  party, 
relations  between  the  federal  Liberal  government  and  Ontario  have  often 
been  somewhat  strained  m  recerit  years  One  arena  in  whfch  some  of  this 
strain  was  revealed  was  that  in  which  the  question  of  the  relation  between  the 
'    ^capital  gams  tax  and  the  death  tax  was  fought  out  Ontario's  shifting  attltfjdes 
on  death  taxes  m  relation  to- .capital  -gams  taxes  therefore  make  particularly^ 
interesting  ,  if'somewj^t  baffling,  reading-  The  story  Is  spelled  out  here  in 
some  deUil'both  l^ee^J^e  it  is  fairly  well  documented  and  because  it  reveals 
concretely,  mapt^fif^tne  attitudes  discussed  in  more  general  terms  In  the 
I-     '    preceding  sec tifo ft .'^    ,       ^' ' 

More  or  less  contemporaneously  with  the  federal  Royal  Commission  cm 
Taxation^  the  Ontario  gc^yernment  appointed  its  own  taxation  committee, 
'     "     which  also  reported  in  1967  "This  report,  a  generally  reasonable  and 
welUarg^ged  document  in  most  respects,  contained  an  interesting*analysis  of 
wealth'  taxes  It  was  noted,  for  example,  that  a  reasonable  taxation  of  wealth 
in  ger/eral,  and  death  taxes  m  oarticular,  had.a  significant  role  to  play  in  con- 
trolling extremes  of  wealth  120  while  unexceptionable,  this  passage  is  never- 
t.       .    thel^ss  noteworthy  as,  being  perhaps  the  most  explicit  non-reveniie  rationale 
'    ever  put  forward  under  official  auspices  m  Canada  for  taxing  wealth  at 
'^death.121  The  report  went  on  to  make  detailed  proposalsjoc  the  revision  of 
tile  Succession  Duty  Act  (which,  it  will  be  remembered,  was  in  form  very 
similar  to  that  first  introduced  In  1892),  and  to  suggest  that  the  federal 
.   government  should  withdraw  from  the  death  tax  field  completely,  basically 
because  it  got  little  revenue  froni  this  source  anyway       The  recommenda- 
tions of  this  committee  were  (S>nsidered  in  detail  in  1968  by  a  Select 
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^ogjmrttee^  which  generally  agreed  with  this^part  of  the 

rrepofT^as/d  turned  put fater,  did  the  federal  government  itself,  at  least  so  far  - 
'^as  its  vyithdrawa!  was  concerned.  ^ 
,;;^/NeverthelessJa  1969,  following  the: revisior^  of  the  federal  estate  taxf  the, 
«^|€wme4p«5^^5e^^  the  opposite  path  to  that  recommended  by  the, 

*  cpmmitee  and^to  relinquish  its  own  succession  duty  in  exchange  for  75 
.  percent  of  the  revenues  from  the  federal  tax.  At  the  sarrte  time,  however,  the 

provincial  government  noted. that  all  death  taxes  should  be  eliminated  "as 
^capital  gains  taxation  becornes  fully  mature  in  the  years  ahead. "123  The 
; .capital  gains  taxes  referred  to  here  were  tfiose  which  the  province  had  . 
'  ^nbouhc^.  rts  intention  of  imposing  as^part  of  its  (Wh  income  tax.  Shortly 
.  thereafter,  the  federal  government  came  out  with  its  own  capital "^gains 

proposal,  which  initialfy  inclurfecj  periodic  accrual  taxation  of  share  gains. 

Ontario  immediately  criticized  these  proposals  as  not  involving  "cotnpensa- 
1  tirig' changes  in  estates  (sic)  fai^tion,  which  we  believe  is  in  critical  heed  of 
7iefo(m  in  terms^of  the  total  taxafkni  of  wealth. "124  "Our  principle  is  simple]^' 

said  the  Ontario  Treasurer,  "if  capital  accumulation  is  taxed  on  a  pay-as-you- 
_gb.basls  it  should  not  be  taxe"d  again^.iieavily  at  death. "125  As  "immeaiate  ^  ^ 
Cj[e|ief'~froni  the  debilitating  effects  of  C^iQtemplating  a  capital  gains  tax?— 
'Vtlje  province  in  V)70  tlierefore  increased  exeniptions  for  spouses  to  $12S,0(Xr 
>ffr:6hi  the  previous  $75,000.  .  •  .  '  ^  / 

.  ^  By  the  following  yearTwhen  the  federal  withdr^al  from  the  death  tax  field 
;  had  b^en  announced,  the  province  continued  to  be  concerned  with  the  need 
''to  establish  a~  connection  between  estate  taxation  and  capital  gains 
■^  taxation."  It  therefore  announced  its  intention  to  stay  in  the  death  tax  field  ia 
J; , order  to  make  its  weight  felt  witrr  regard  to  this  connection  and  also  to  get  a 
;  fair  share  of  the.revenue.  126  Although  the  intention  to  eliminate  the  succes- 
sion duties  within  five  years  in  order  to  avoid  "co'nfiscatory  taxation  of 
;  wealth"  *as  J'eaffirmed,  the  reduction  was  to  be  gradual  and  progressive.* 
Later,  in  1971,  the  spousal  exemption  was  doubled  (to  $250,000)  and  several 
.^cither  changes  were  made  presilmabfy  m  furtherance  of  this  goal —and  also  to 
^  benefit  small  firms  and  family  farms, 12/  fiy  the  end  of  1971,  the  pj-ovinciaT 
^^gpvernment  had  .decided  to  mal^e  up  for  the  federal  withdrawal  by  doubling 
[  its  own  t^x  rates  in  order  to  make  up  for  the  lostrevenue  and  also.  Interestingly 
'  enough,  "for  equity  reasons,"  namely  that  the'ca^fial  gains  tax  was  not  yet 
fdly  in  operation.      jhe  anomaly  of  a  Conservative  government  being^the 
Ipmyc  one  ip  Canada  not  to  lower  death  taxes— as  all  the  socialist  provincial 
/*gQv^raments  in  Effect  did  by  not^rafsing  the  rates  to  offset  the  federal 
withdrawal appears  to  have  struck  no  one.  To  soften  the  blow,  however,  the 
general  exemption  was  raised  to  $100,000  arid' the  spousal  exemption  to 
$500,000,  reducing  the  number  of^. dutiable  estates  to  about  2^000  a  year, 
,  Ontario's  reactions  continued  to  b^  somey^hat  guarded  in  1972.  although>the 
poHcy  of  f^eductng  the  level  of  sijccession  duties  as  the  capital  gains  talx    '  ' 
matured  was  restated^ no  changes  were  actually  made  and  a  special  advisory 
,  committee  was  set  up  to  examine  the, succession  duty  field.^29 

This  advisory  comtpittee  reported  early  in  1973.  Its  repprt  can  best  be 
..described  as  a  curious  one  To  begin  with,  the  committee— which  consisted 
almost  entirely  of  lawyers  and  accountants— simply  4ccet>ted  that  the  cafjital 
'  gains  tax  plus  the  succession  dufy  aonstituted  a  "double  tax  burden. "130  the 
Best  way  to  alleviate  this  problem,  it  was  seriously  suggested,  was  for  the' 
^  federal  government  simply  to  eliminate^l^emed  realization  at  death  and  allow 
^,!ejtT^.^^  3  tax-free  transfer  at  death  or  the  carryover  of  basis.  131  A  less  desirable, 
;^.,but  presumably  more  feasible,  solution  was  to  allow  a  credit  against  the*«uc-^ 
^cession  duty  for  taxes  pa4|U)n  deemed  realizations  (and  recaptured  deprecia-" 
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tion)  Interestingly,  the  opposite  solution  — the  crediting  of  death  taxes 
against  capital  gaTrMaxei)  — had  been  considered  by  the  Commons  Committee 
and  rejected  on  the'  grounds  that  it  v\ouId  make  the  deemed  realization 
proposal  pointless  "^32  One  may  perhaps  inf^r  that  the  advisory  commiUee 
had  a  similar  "  end  result  of  duty  and  liberalization  of  the  exemptio\i5, 
especially  for  farms,  as  v\ell  as  an  extension  of  the  payment  period  to  10  yeai^ 
'(with  interest  at  the  general  borrowing  rate) 

In  short,  the  entire  report  was  overwhelmingly  concerned  with  solving  "the 
problenn  of  the  deeply  i'elt  burden  of  two,  separate,  unintegrated,  different 
death  taxes  "'^^3  what  makes  this  line  of  argument  particularly  hard  to  follow 
IS  thai  the  report  itself  makes  it  clear  that  at  most  very  few  estates  were  likely 
to  encounter  a^y  substantial  tax  or  liquidity  difficulties  Appendix  C  of  the 
report,  for  exartiple,  which  reports  on  a  study  of  all  estates  in  1970  and  1971 
(when  many  more  estates  were  taxed  than  in  later  .years),  fpund  almost  no 
evidence  at  all  of  the  oft-alleged  tax-induced  sales  of  family' businesses  and 
firms  "^^^  But  this  evidence  i^  not  cited  in  the  body  of  the  report  itself,  which 
instead  appears  to  be  concerned  entirely  with  the  (totally  undembnstrated)^ 
possible  deterrents  to  "active  risk-taking  enterpreneurs,"  of  whom  there  are 
said  to  b/  only  a  few."  Yet  these^^re  cleadv  the  vital  few  in  the  committee's 
eyes,  for  whose  benefit  and  nurture  the  erfffre  death  tax  system  needed  to  be 
.restructured  In  thus  ignoring  its  pwn  evidence,  the  Advisory  Committee 
followed  the  precedent  set  by  other  conrimentators  on  this  subject  facts,  it 
appears,  can  never  shake  beliefs. 

Without  responding  explicitly  to  this  report,  the  government  felt  it 
necessary  to  restate  yet  again  in  its  1973  budget  the  policy  of  decreasing  death 
taxes  both  because  ot  the  "undesirable  impact  on  small  businesses,  faijiily 
farms  and  Canadian  ownership'\and  because  other  provinces  were  already 
vacatmg  the  field ''^^  In  addition,  sei^eral  fUrther  '  alleviations  were 
introduced,  some  of  which  followed  lines  suggested  by  tHe  Advisory 
*  - Committee'  In  the  first  place,  complete  Nnterspousal  exemption— as  in  the 
federal  capital  g^ins  tax— was  introduced  Secpnd,  a  system^  of  gradual 
forgiveness  sufccession  duties  on  farm  assets  over  a  25-year  npriod  was 
^  initiated,  provided  th^t  the  farm  .continues  ta  operate  as  a  working  family 
farm.  Third, -farmers  were  also  perffiitted  to  make  a  once-inVlifetime  gift  of 
up  to  $50,000  of  an  interest  in  a  family  farm  to  their  chi,ldren,^e  of  gift  tax 
Finally,  family  firms  were  given  six  years  to  pay  the  duty,  with  the  option  of 
paying  in  shares  at  the  fair  market  value  (the  shares  to  go  to  the  Ontario 
Hentage  Foundation)  '  •  . 

By  1974,  although  there  was  a  complete  (and  cofnpletely  unexplained) 
reversal  of  the  stated  goal  of  policv  in  tliii  arecf-~"we  intend  to  continue  to  tax 
large  accumulations  of  vvealth"138-m  fact  the  direction  of  change  continued 
to  be  liberalization,  with  estate^  of  less  than  $150,000  (compared  witji  the 
^previous  ^100,000)  being  exempted  and  varrcrus  exemptionsjoj-  depenjjent§ 
being  increased,  as  was  the  scope  of  the  forgiveable  farm  duty  introduced  in 
the  previous  year  In  short,  after  five  years  of  saying  the  opposite,  Ontario  has 
'  apparently  completely  reversed  its  general  position  on  the  independent  role  of 
death  taxes,  at  least  m>Drinctple' In  practice,  however,  it  has  continued  to 
hghfen  the  burden  of  suc^  taxes  m  response,  on  the  one  hand,  to  the  usual 
family  farm  and  |irm  arguments,  and  on  the  other,  to  its  long-held  belief  that 
capital  gams  taxes  and  death  taxes  are  at  least  partial  substitutes.  While  only  a 
fool  would  predict  the  future,  it  seems  fairly  safe  to  say  that  whatever  the 
changes  in  the  political  rhetoric,  Ontario  seenlf  unlikely  to  increase  its'  death 
taxes  m  the  near  future.  In  this^  as  we  have  seen,  it  seems  not  atypical  of  the 
oth^r  provinces  which  still  have  such  taxes. 
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^         THE  IMPLEMENTATION  OF  DEEMED  REALIZATION  ' 

The  taxation  of  capital  gains  at  death  has  long  been  colnsidered  by  many  in 
.   the  United  States  to  be  either  inlpractic^l  or  undesirable.  The  arguments 
which  have  been  put  forth  in  suppqrt  of  this'^position  have  r^ecently  beer\  con- 
veniently summanzed  under  seven  headings.  (1)  constitutionality,  (2)  no 
.   traditional  realization  event,  13)  liquidity,  (4)  deterrent  to  wealth  accumula- 
tion and  investment,  (5)  compounding  the  tax  oq  inflation,  (6)  regressiyity, 
and  (7)  basis  problems. 139  This  .framework  is\  used  jiere  to  review  the 
Canadian  experience  with  the  innplementation  of  deenied  realization  both 
because  all  the  arguments  Ahat  have  been  raised  (ji  Canada  can^  be 
accomodated  within  it  and  because  doing  so  mak^s  plain  some  of  the  relevant 
differences  between  Canada  apd  the  United  States.-      1  ^ 
The  constitutional  issue,  considered  "the  most  innportant  attack  on  a 
^   proposed  gains  tax  at  death"  in  the  United  States,  140  js  pi  course  one  of  th6 
\  pririclpal  differences  since  there  simply  is  no  such  issue  in  Canada.  Indeed, 
the  only  mention  of  the  constitution  encountered  in  |the  entirejiterature 
reviewed  here  came  in  a  1969  statement  by  the  federal  ^ytinister  of  finance  in 
which  he  putiorward  as  an  argument  for  the  federal  pres^ence  in  the  death  tax  * 
field  the  notion  that  "Parliament's  power  under  the  Constitution  toMmpose 
taxes  ought  not  to  be  reduced  unless  powerful  reasons  a^e  advanced  fot  doin^ 
so. "141  Two  years  later,  as  seen  above,  the  same  Mirjister  appeared^  to  be 
convinced  that  these  "powerful  reasons"  had  indeed  been  found.  ^ 
,  ^    The  second  argument  put  forvyard  against  deemed  r'ealizatiort  a^death  is 
"  thatde^th  is  not  a  traditional  realization  event.  Fundamentally,  the  pojnt  here 
appears  to  be  that  "Americans  afe  accustomed  to  viewing*income  from  this 
/liquid-ability-to-pay  perspective. "142  As  suggested  earlier,  the  same  appears 
to  be  true  of  many  Canadians,  Not  the  Haig-Simons  concept  of  proad 
Jncome— the  comprehensive  tax  base  of  the  Carter  Commission  — but  the 
simple  flow-of-money  concept  as  the  appropriate  tax  base  appeared  to  )De  in 
.  the  minds,  if.  hot  on  the  tongues,  of  many  of,  those  who  testified  or 
-comrnented  on  the  tax  proppsals  at  various  stages.  As  the  Commons  Com- 
»  n?iUtee'put  the  point,  albeit  with  reference  to  the  Whitfe  Paper  proposal  for  a 
,  quft\l|Uennial  revaluation  of  shares  father  than  .deemed  realization  at  death; 
'Theiax  system  is  based.on  the  realization  principle  so  that  this  is  an  excep- 
tion"TO  a  generally  accepted  rule,  and  there  should  be  stronger  reasons  for 
adbptirtg  it  than  have  so  far  been  presented."143  Nevertheless,  except  in  the 
^ — form  of  the  constajifly  reiterated  concern  with  liquidity  (see  below),  this 
*  argument  received  little  explicit  attention  in  Canada,  perhaps  because  -the 
long  discussion  in  tKe  United,  States  appeared. to  have  corxvinced  aln^ost 
everyone  that  a  ca|5iial  gaihi  tax  which  aljowed  tavfree  transfers  at  death  was 
so  undesirable  that  some  recognition  of  gains  at  deatfi  was  an  essential  part  of 
.    any  capital  gains'tax. 

JThe  third  problem,  liquidity,  undoubtedly  caused  the  greatest  concern  both 
bJrore  and  after  the  passage  of  the  tax  reform  act,  even  though  the  exemption 
,  pf  all  gains  accrued  before  the  end  of  1971  presumably  gave  ample  time  to 
taxpayers  to  plan  for  any  forthcoming  liquidity  squeeze.  This  concern  was 
.^/particularly  marked  with  respect  to  family  firms  and,  especially,  farms,  both 
.   because  of  the  almost  mythological  value  attributed  to  these  components  of 
.  society  and  because  of  the  considerable  valuation  problems  in  these  arecis.144 
*The  immediate  reaction  of  the  Ontario  government  jn  1971,  for  example, 
,  was,  as  shown  above,  to  relieve  theJiquidity  strain  allegedly  caused  by  levying  * 
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two 'taxes- the  capitafgains  ta^and  the  succession  duty  — at  the  same  time 
tven  further  measures  jn  this  respect  were  urged  by  the  special  advisory  com- 
mittee whjch  .reported  in  1973,  eveR>though  its  own  report  clearly  show^  the 
relative  unimp'ortance  of  the  liquidity  problem  on  which  so  much  emphasis 
wa<s^ being  placed  Similar  recogntlion  of  the  practical  urfimportahce  of  the 
proble<?i  similarly  had  no  connection  with  the  conclusions  drawn  vby  other 
commentiitors  as  to  the  "need"  to  modify  the  implementation  of  the  new  law 
.because  of  its  li^^uidity  effects  One  and  all  appeared  to  agree  that,  for  some' 
t  6     unexplained  reason,  the  fact  that  the  occasional  family  firm,  or  even  worse, 
farm^^might  be  forc*ed  to  sell  to  pd\;)taxes  — even  though  in  most  cases  the 
combined  burden  of  the  two  taxes  would  at  least  for  some  years  be  lesi  thcin 
that.of  the  former  death  t^xes  alone  — was  quite  enough  reason  to  modify  the 
legislation,  or  even  to  get  rid  ofone  of  the  taxes  in  quertion.  Curiously,  whije 
.  most  of  those  who  argued  this  way  were  quick  to  recognize  that  the  carry- 

over  of  basis  under  the  interspousal  exemption  would  accentuate  the  liquidity, 
problem  in  the  long  run,  few  noted  that  in  most  cases  the  taxes  levied  at  death 
after  the  1971  reform  were  in  fact  less  than  those  before  the  refbrms  {see 
below)  ^  •  \ 

Whatever  the  merits  of  the  case,  it  is  clear,  as  shown  in  the  previous 
section,  that  concern  for  the  liquidity  effect  was  a  prmcipaf  reason  und^r- 
Jyingthe  federal  abandonment  of^the  estate  tax  It  was  also  one  important 
behind  the  subsequent  i-^duc-tion  and,  iji  half  the  country*  al^andon- 
*     ment  of  the  provincial  succession  duties  as  well  The  fact  that  th-§>e  were 
apparently  few  "hard  cases"  of  the  sort  envisaged  in  the  usual  horror  tales 
weighted  less  heavily  in  th'e  political  balance  than  the  fact  that  there  were 
any— or  even  could  be  any  The  precise'reason  for  this  great  emphasis  on  a 
relatively  minor  component  of  the  tax  base  is  hard  to  discern.  It  could  be,  of 
course,  that  "small  business"  is  simply  code  for  the  quite  understandable 
opposition  of  the  wealthy   But  this  does  hot  explain  the  obvious  widespread 
support  for  this  position  .from  a  broad  segment  of  the  population,  most  of  , 
whom  would  never  be  lucky  enough  tq  have  the  chapce  to  pay  death  taxes. 
This  broader  support  appears  in  papt  to  be  closely  related  to  some  mystique 
(generally  nfet  very  clearly  articulated,  but  none  the  less  real)  of  "smalL 
busi/iess"  and  the  "family  farm"  as  the  backbone  of  the  country  in  some  sense. 
^  Once  again  a  logical  approach  to  this  ^ssue,  whether  in  the  United  States146 
or  Canada, ^47  does  not  appear  to  turn  the  psychological  key  which  is » 
apparently  locked  m  the  minds' of  many  by  the  mention  of  these  magical 
terms  The  fact  thatj?oth  the  political  left^nd  the  political  right  agree  gn  the  * 
Lmportance  of  these  institutions  to  the  coifntry  as  a^^whole  reinforces  the 
point  ^48  Anything  that  can  be  shown  to  impinge  in  some  way  on. these.- 
^    fundamentals  is,  for  that  reason  alone,  bad  and  needs  to  be  changed. 

And  changes  there  were,  both  in  the  capital  gams  tax  itself  and  in  the 
reni^ming  death  taxe?  The  federal  government,  for  in${^ihce,.  Tntroduced  ipi_ 

r  '      t973  an  amendment  to  permit  gams  taxes  assessed  at  d^eath  to  be  paid 'in  sixi 
annual  installpnents— although  it  should  be  ndted  that  this  treatment  was  still  \ 
less  generous  than  that  afforded  to  capital  gams  realized  during  U/e,  for  which 
It  IS  possible  through  the  device  of  "forward  averaging"  to'^ostpone  the  fu^ 
payment  of  tax  for  upjo  15  year^  149  |n  addition,^  a  special  system  was  intro- 

j  '  duced  with  respect  to  farms  Basically,  this  system  amounts  to  a  rojiover  at 
death  if  certain  farm  assets. were  used  by  the  deceased,  his  wife,  or  children 
and  are  bequeathed  to  his  chHdren  or  grandchildren  Quebec  introduced  a 
similar  system 'for  its  capital  gams  tax  in  1973  As  noted  earlier,  the  Ontario 
government  also  created  in  1973  a  special  death  tax  regime  for  farms  as  well  as 
the  option  of  paying  tax  in  shares  rather  than  cash  for  fan^ily'  businesses  more 
.   generally  \r\  additiom,^  Ontario  permits  installment  payments  over  a  six-year 
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pei^^od,  wl|iile  Quebec  has  had  a  four-year  period  since  1969,  and  British 
Columbia  provides  for  ten  installments  for  both  farms  and  family  businesses, 
asjA/efl  as  permittitig  a  deferral  similar  to  that  m  the  federal  act  for  farm  takes. 
The  most  sophisticated  of  these  systems  appears  to  be'that  in  Ontario,  which 
r^uires,  for  example,  that  the  annual  deferral  of  1/25t>i  of  the  duty  9therwise 
due'oD  farm  assets  will  be  continued  (until  exhausted)  ai* long  as  tti^se  assets 
continue  to  be  used  as  such  by  members  of  the  family.  In  contrast,  the  federal 
rallbver  ddes.not  contain  a  similar  restriction. T50  ^, 

'V^meliorative  measures  of  this*kind  coiild  certainly  be  expanded  in  s^iope 
and  nature  if  there  Were  rndeed  serious,  liquidity  problems  as  a  result  oF  the 

.  deemed  realization  provision  (in  combination  with  death  taxes). ^51  Yet  what 
has  been  done  to  date  in  Canada  in  this  respect  has  not,  apparently,,  satisfied 
marW  of  those  who  are  worried  ab.out  these  problems.  "52  jsior  have  U.S. 
oppiDn^Bnts  of  deemed  realization  shown  themselves  to  be  easily  satisfied  by 
suc^  liqui.c|ity-oriented  solutions  ''53  indeed,  as  ^tjggested  at  several  earlier 
points,  it  is  not  clear  that  anything  short  of  abolition  of  the  taxes  at  death  will 
ever  satisfy, some  of  those  who  voice  such  objections.  More  generally,  jt  may 
again  be  suggested  that  the  difficulty  m  deyising  politically  satisfactory 
solutions  to  the  liquidity  problem  in  large  part  reflects  the  fact  that  the 
problems  are  not  really  those  of  liquidity  at  all,  but  rather  are  of  a  ppfcre 
deep-seated  psychological  nature.  One  can  on  s,elfish  grounds  alone  explain 
whV  tRe  rich  do  not  want  to  b^  ta:jced,  for  example,  but  without  appeal  to  some 
such  fundamentally  irrational  notion  as  the  mystique  of  th^  small  business 
yedfhanry  one  cannot  easfly  explain  the  apparent  breadth  and  depth  of  the 
politically  pot^t  support  which  they  can  so  easily  arouse  on  the  capital  gains 
artjd  death  tax  issue.  *  -  , 

The  other  arguments  against  taxing  deemed  realizations  at  death  listed  at 
the  beginning  of  this  section  niay  be  dealt  with  more  briefly  since  thev  have, 
for  the  most  part,  not. received  mt^ph  attention  in  the  Canadian  discijssion. 
J\}e  argument  jthat  this  proposal  acts  as  a  dete^ent  to  wealth  accumulation, 
and  investment  has,  of  course,  often  come  up  in  the  form  qf  the  family  farm 

^  and  firm  diatribes  mentioned  above,  as  well  as  it)  a  more  general  "taxing 
capital"  context  The  conventional  economic  rebuttals  to  this  position— 
"From.an -economic  point  of  view  it  is  difficult  to  think  of  a  less  efficient  way 
of  encouraging  savings  and  risk-taking  investment  than  eliminating  thfe  death 

'  tax, "154  for  example— have  proved  to  be  as  unconvincing  to  thef  pubjic  mind 
for  the  most  part  as  have  the  simi^lar  rebuttajs  of  the  common  notion  that  the 
capital  gains  tax  at  death  and  the  death  tax  per  se  really  amount  to  the  same 
thing  No  matter  hoiv  often  it  is  repeated  that  taxes  cannot  directly  destroy' 
real  capital,  the  news  that  some  prominent  local  capitalist  is  thinking  of  taking 

.up  residence  in  the  Bahamas  inevitably  brings  to  mind  visions  of  closed 
factories  apd  unemployed  workers  — or  at  least  such  seemed  to  be  ttie  case  in_ 
the  Atlantic  Provinces,  where  some  well-publicized  insinuations  along  these 
lines  Uoh  some  prominent  local  interest^  appear  to  have  been'a  major  factor 
leading  to  the  ^eedy  abandonment  of  the  succession  ^duties- which  had 
initially  been  introduced  after  federal  withdrawal  from  the  death  tax  field. 

Somewhat  curiously  in  vTi^w  of  the  subsequent  actions  in  Canada  with* 
respect  to  inflation  (notably  the  partial  indexing  of  the  personal  income  tax), 
there  appears  to  have  been  no  re^l  consideration  at  any  time  in  the  tax  reform 
debate  of 'the  alleged  compounding  of  the  tax  by  irtflation  which  has  been 
sometimes  offered  as  an  argument  against  deemed  realization  in  the  United 
States.  Similarly,  the  rather  odd  notion  of  "regressivity,'*  in  the  sense  that  the 
actual  cost  of  tne  gains  tax  is  less  to  the  taxpayer  the  nigher  the  marginal  rate 
of  the  death  tax  to  which  he  is  subject,  came  up  only  once  in  Canad^,  in  the 
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Report  of  the  Ontario  Advisorv  Comn?r%tee  on  Succession  Duties,  where  it 
received  only  passir>g  mention' 1^5 

The  final  point  m  the  list  at  the  head  of  this  section -basis  problems- 
received  somev\hat  more  attention,  however/as  was  only  natural  given  that 
Canada  hac(  no  prev ipus  experience  with  a  capital  gains  tax  of  any  variety  All 
m  all,  the  various  valuation  problems  connected  with  the  introduction  of 
capital  gains  taxation  have  occupied  a  good  deal  of  space  in  the  professional 
journals  over  the  last  few  years  'J  56  They  also  led  to  an  expansion  of  the 
valuation  sectio)i  of  the  Department  of  National  Revenue '5/  and  resulted  in 
the  foundation  of  a  new  Canadian  Associ^on  of  Business^Valuators  Never- 
^'    theles?;  wHfleM<  is  no  doubt  true  that  valuation  problems  'oCcuf)^  a  larger  role 
^in  the  work  of. professional  tax  advisers  than  before  the  1971, tax  apt,  there  do 
not  appear  to/have  been  anv  special  difficulties  encountered^'Sn  tl^i5  account 
m  implementing  either  the  capifal  gams  tax  in^general  or  the  deemed  realiza- 
.  tion  provisions  in  particular  ''58  ~  ^  , 

A  Qumber  of  reasons  mav  be  suggesteld  for  this  apparently  easy  birth  vvh^re 
once  a  lojig  and  Arduous  -delivery  was  expected  In  the  first  place,,  iheFe 
appears  to  be  no  doubt  that  the  use  of  an  end-1971  valuation  day  to  establish 
the  basis  for  k^alculating  capital  gains  and  losses  facilitated  the  process, 
^  •  despite  the  fact  that  this  technique  has  been  characterized  by  some  as 
'  cumbersome  and  inequitable  ''59  Inequitable  in  a  way  it  certainly  is;  but  in 
practice  it  seems  to  have  worked  fairlv  well  The  Department  of  National 
Revenue  issued  an  official  list  of  publicly  quoted  V-day  share  prices;  private 
sources  have  issued  a  similar  (unofficial)  manual  on  building  costs  The  major 
areas  of  difficulty  thus  are  the  traditional  ones  of  closely,  held  companies, 
controlling  blocks  of  shares,  and  the  like  The  fact  that  the  valuation  problems 
in  these  aceas  ^e  vfery  similar  to  those  long  faced  in  the  estate  tax,  and  that 
the  valuers  trairod  m  the  latter^ield  were  now  generally  available  for  the 
capital  gams  tax,  appears  to  have  enabled ..fet>th  the  governme^it  and  the 
private  sector  to  cope  with  these  problem^'as  well  as  could  be  expected, 
although  repottediv  the  government  is  takin^a  tough  line  on  V-day  prices  (the 
basis).  Finally,  although  there  was  a  good  deal  of  talk  about  the  increased 
valuation  problems  as  a  result  of  the  tax,  it  is  ^uite  possible  that  the  Itghter 
burden  of  taxes  on  many  estates  after  the  reform  in  fact  alleviated  the  pressure 
;  iri^  this  area,  as  it  did  with  respect  to  liquidity  *  '  / 

Whatever  the  reasons,  it  appears  that  the  introduction  of  the  deemed 
realisation  provisions  of  the  capital  gains  tax  has  so  far  given  rise  to  no  serious 
problems  in  Canada  with  respect  to  either  valuation  or  liquidity,  or  apy  of  the 
other  arguments-^ ustomarily  made  against  this  measure  in  the  United  States 
I  nstead,  what  tn  the  Canadian  experience  turned  out  to  be  the  most  important 
problem  in  the  introduction  of  de^ed  fealiiation  is  that  there  appears  to  be 
an  inextricable  connection  in  the  popular  mind  between  death  taxes  aRd  taxes 
at  death  To  repeat  an  earlier  point,  it  is  ironic  that  one  of  the  principal  results 
of  successfully  introducing  a  measure  long  lauded  ^s  a  necessary 
component  of  a  truly  fair  income  tax— the  taxation^of  capital  gains  at  death- 
has  come  close  in  Canada  to  putting  an  end  to  one  of  the  oldest  and,  most 
economists -would  ^ay,  fairest  and  econorarcally  least  harmful*  forms  of 
taxation  — th^  death  tax  *'  ^  >  « 

Quantitative  Aspects  of  the  Capital  Gains  Tax 

Tables  10  and  11  contain  the  first  publicly  available  information,  on  the 
capital  gams  tax  assessed  on  individuals  ip  Canada  (No  information  is  yet 
available^on  corporate  gains.)  The  pattern  shown  in  the5e  data  is  more  or  less 


\vhat  was  expected  on  the  Basis  of  United  States  experience  and  the  mfornia- 
,^  tiO'n  avarilabje  jn  Canada  beiore  the  fliax  was  introduced  ^  gairls  are  most 
"VwnpCH^tant  in  tlie  upper-inconr))?  classes  and  shares  are  by  far  the  largest  source 
]  .^of  gain^-  Incremental  taxes  attributable  to  capital  gams  in  1972  and  collected* 
biy  the,federa[I  governjnent  may  be  estimated  at  $61.1  million  (or  Jess  thap  1 
percent  of  total  incpme  taxes  as^ess^ed  in  that,year).160  in  addition,  Quebec, 
Vhich  levies  jts  own  income  tax,  may  have  collected  another  $5.5  rwillion,  for 
a  national  totafof  $66.6  million  in  capital  gains  taxes  in  19/2^."161  The  other 
,  nine  provinces  may  be  estimated  to  get  $12.4  million  as  their  share,  of  the 
.  federal  capital  gains  t^x.  Qf  the  total  capital  ^ains  tax  collected  by  Ottawa, 
some  24  percent  was  paid  by  those^with  incomes  ov^  $100,000 ^compared 
y/it\\  only  2  percent ^f  total  taxes  pajd  by  this  group,  while  52, percent  of  the 
capital  gains  ^ax  (compared'with  9  pjprc^nt^f  total  taxes)  came  from  the  over 
$40,000  groi^p.  It  is  very  clear  that  gajfis  (and^  to  a  lesser  extent,  losses), are 
♦  highly  skewed  towards  the  higher  r^t/ge  of  the  igcome  scale.  ^  ^ 
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Table  10 

Capital  Gains  Reported  ih  1972,  by  Income  Class 
(in  thousands  of 'dollars)  '  ' 

Income  Class 

f 

Number  of 
Returas 
Showing 
Capital 
Gains  . 

Returns 
Showing 
r  Capital 
Gains  As 
percent  of 
Total 
Returns 

Net  Capital 

Gains 
Reported 

Capital  Gains 
as  Percent  of 

Assessed 

Income 

$0-5,000 

44,463 

0.9J 

$  29,184  ^ 

0.0%  ^ 

$S,  000-10,  ODD 

59, 862 

1.7 

*  44,670 

0.0 

$10,000-20,000 

►  79,516^ 

4.9  * 

76,081 

0.0*  ^ 

$1^0, 000-50, 000 

31,994 

19.0 

9^,  236 

1.7  : 

$SQ« 000-100, 000 

7,324  • 

34.5  . 

53, 8$5 

3.9 

$100, 000  and  over 

1,703 

»48.3 

52,831 

9.9 

230.862 

2.2% 

$051,897 

0.5% 

Notes:  •  r 

t 

In  addition,  75,098  returns  reported  a  total  capital  loss  of  $162.^  million,  of 
which  $26»9  million  was  alloW^le  in  1972.  ^  Total  net  taxable  gain  was  there- 
^  fore  U49. 0  milli(fti  (50  percent  of  $351.  d  million  less  $26. 9  million). 

THe  assess^  ii^ome  figures  include  only  net  taxable  gains  in  assessed  incom| 
^  so  that  the  pefcentages  showain  the  last  figure  of  the  table,  which  ignore  losses/ 
and  the  SO^percent  inclusion  rule,  are  overstated  in  this  regard.  f 

Source?  National  ^ev«nue,  Taxationr  f  574  Tdxof ton  SfofWic*.  ^  - 


These^ffgures  may  also  be  used  as  a  basis  for  estim§|ing  the  yield  of  the  tax 
levied       deemed  realizations  at  death.  The  only  previously  published 
, estimates  .on  this  matter  (by  Kul  Bhatia162)  assumed'bn  the  basis  of  U.S. 
„  evidence  that  half  of  reported  net  gains  could  be  attributed  to  the  dead  (of 
whom 55,32? f lied jncome  tax  returns.in  1972J.  This  ratio  is  certainly  too  high'' 
.for.  Canada  J  n  1972^  however,  and  a  more  plausible  estimate  for  that  year 
would  Ifjpear  to-be  in  the  range  of  10-20  percent. 
:  ./y-  .  -      '     \  '  .  '    .  ^ 


Tabl«  11   '  ' 

Capital  Gains  Reported  in  1972,  bAxype  of  Asset  • 
(in  millwTi|s  of  ^^^^^  ' 

*        Type  ol  Asset  "'wjmber  reporiit^j^-         Net  Gain  or  Loss 

Shares                                            200/121                 4  $194.8 

\  • 

Real  estate                                          27,604  -21.7 

BoixIs"and  othw  properties                    27,425            »  --6.5 

AUother^            ^                            7B.534    .  ^'^  '^JBH^^^ 

Total            '                    305,960^  $189.4*^ 

a   This  category  Includes  personal -use  property  an^  listed  personal  property. 

b.  This  column tloes  not  add  to  this  total  because  $omo  returns  showed  gains  " 
or  losses  oh  more  than  one  asset  class.  "  "  ,  ~ 

c.  As  not^  Ih  previous  table,  the  np(  taxable'gain  is, in  fact  les$  than  this 
($149. Q  million). 

Source:  Nationil  Revenue,  Taxation,  1974  Taxation  Statistics. 


This  estimate  was  constructed  as  follows  As  seen  In  Table  11,  reported  net 
.  gains  on  shares^In  4972  were  $195  million.  In  preyious  years,  when  the  value' of 
stocks  and  shares  in, Canadian  estates  was  reported,  the  figure  rematned 
amazingly  constant  over  time  (an  average  of  $240  million  at  1961  prices  for 
the  last  *11  years).  If  this  figure  is  adjusted  (using  the  1963-64  Ontario  data 
cited  earller163)  to  Recount  for  the  omission  of  smaller  estates  and  also 
adjusted  to  1972  values  by  means  of  the  "investor's  index"  constructed  by* 
Statistics  Canada,  the  asset  vafme  of  shares  bequeathed  in'  1972  may  be 
estima'ted'.Toughly  at  $441  million.  The  gain  on  these  shares  was  then 
estimated  (on  the  basts  of.  the  same  index)  at  $49  million,  A  significant 
fraqtiog  of  this  amount  would  be  exempt ^om'  tax,  however,  because  it  was 
left  to  spouses  or  spouse  trusts.  The  only  Canadiaia  data  bearing  on  this  poir^ 
again  .come  fr6m  the  Ontario  «study,  which  showed  that;  24  percent  of  assefl| 
were  left  to  spouses  in  19j63-64,  when  the  spousal  exemption  was  very  low.lp 
seems  reasonable, to^assume  that  a  ratio  or  at  least  30  and  perhaps  as  mucP 
as  50  percent  is  more*plausiblefor  1972  On  this  basis,  the  deemed  realization 
at  d(&ath  of  share  gains  may  be  estimated  at  $24,6  to  $34.5  million,  or  13  to  18 
percent  of  the'^net  ca'pital  gains  oTi  shares-reported  in  1972.  ^"Z 
»  Shares  aEe'the  only  asset  group  for  which  this  calculation  can  be  niade.  If, 
however,  the  same  proportion  (say,  15  percenti6n  average)' is  assumed  to 
apply  across  the  board,  the  implf<;artion  is  thdt  the  tbtal  taxes  collected  on 
df  femed  realizations  at  deaih^i^ay  have  been  around  $1£jjunion  in  total,  or  $9 
million  ignoring  collections IBy  Quebec,  with  $2  nTiTnon  going  to^the  other 
•nine  provinces.  ,  y  - 

/  A  fin^l  rough  calculation  may  now  be  made  to  compare  the  tax  estimated 
^^above  to  be  attributable  to  capital  gains  deemed  at  death  to  the  death  tcixes 
/foregone.  One  sirnple  way  to  make  this  comparison  is  to  regress  the  national 
accounts  data  on  death  taxes  on  time  and  to  project  this  trend  to  "predict 
.death  tax  collections  in  1972  and  later  years.  Such  a  regression  »on  1956*1971 
data  was^used  to  construct.the  following  predicted  values,  the  actuals 'are 
I     taken  froni^national  accounts  and.are  not  the  same,  as  thb^e  shovvn  in- Table  9, 
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Difference  as 
'  '     }  '  Percent  of 

•    .     '  '  "Prediction"        Actual         Difference  -  Prediction 

1972    -  '  •  '  ,  'I272  •        231  41  15.2% 

1^73.  .         -282  205  77  ^  27.4 
1974,  first 

^quarter  72  ^    44  28"        -  39.0 

Rough  as  these  figures  are,  thev  sugg^,  as  does  Table  9,  that  there  has  been  a 
significant  decline  in  death  taxes  since  1971.  If  these  figi/res  are  cooibmed 
with  the  earlier  estimates,  it  may  be  roughly  estimated  that  the  tot|il  revenue 
-  loss  (or  lighter  burden  on  estates)  consequent  on  th$  tax  reform  was  of  the 
order  of  $30  million  in  1972.164  it  has  probably  become  larger  since  then, 
given  the  depressed  st^ate  of  the  stock  market  This  particular  estimate  may  be 
t^uite  tar  oft  given  the  many  assumptions  underlying  it,  but  it  seeiMs  Incon- 
testable on  the  face  of  matters  that  tJie  immediate*effect  of  the  various  tax 
change6  which  have  taken  place  in  Canada  since  1971  has  been  to  lighten  the 
i^x  burden  imposed,  at  death,  not  to  increase  it  Although  the,  federal 
government  too  would  have  lost  on  this  account  in  1972,  it  can  be  expected  to 
do  better^ljalaiSce-as  tim^  goes  on  and  the<:apital  gams  tax  matures,  simply 
becaus|gt  t3DW  gets  to  keep  a  much  larger  fraction  (over  75  percent)  of  the 
revenues  from  deemed  realizations  at  death  than  it  did  of  ttie  estate  tax  (25 
percent)  1o5  jhe  provinces,  however,  seem  likely  to  be  permanent  losers  from 
the  exchange  for  the  same  reason  Since  the  significant  withdrawal  qf  the 
provinces  from  the  death  t^x  field  will  thus  result  in  a  loss  in  revenue  for  them 
on  balance,  it  can  probably  be  explained  only  io  terms  of  intcrprpvincial 
competition  andlhe  fear  of  "capital  flight,"  with,  as  usual,  the  weaJ<er  (the 
Atlantic  provinces)  going  to  the  wall  first  in  the  absence  of  the  shield  formerly 
pro«t^ided  by  the  fedei^l  estate  tax.         ^  .        '  '  , 


SUMMARY  AND  CONCLUSION 
> 

This  paper  outlines  the  fmplications  for  private  giving  of  a  number  of 
changes  which  have  taken  place  in  the  Canadian  tajt^stSm  in  recent  years. 
The  most  important  of  these  changes  are  the  increaseni-the  income  tax  limit 
for  charitable  deductions,  the  introduction  o*f  a  capital  gainVtax^ith  deemed 
realization  at  death  or  gift,  and  the  closely  related  changes  in  federal  and 

1  provincial  death  taxes,  l  .  .  .        _     1       ,  . 

Byway  of  background,  it  is  first^demonstrated  that  private  philanthropy  is 
much  less  important— and  public  sector  activity  in  traditionally  philanthropic 
fields  correspondingly  much  more  important— in  Canada  than  in  the  United 
States  Although  the  lesser  importance  pf  the  subject  is  faithfully  reflectedon. 
the  miniscule  explicit  consideration  of  tax  effects  on  philanthropy  which  h^ 
long  characterized  Canadiarf  tax  policy,  the  paper  explores  in  detail  the  ' 

-various  tax  developments  explicitly  affecting  philanthropy  ovefr  the  last 
decade.  »  •  ' 

i  On  balance,  it  seenis  likely  that  the  net  impact  of  the  set  of  tax  measures 
explicitly  related  to  philanthropy  which  have  been  enacted  in  the  last  few  \ 
year^  vyill  be  to  redu<;^  tb  some  extent  the  charitable  giving  of  the  well-to-do^. 
TKe  re^^qns  for  this  cpncfusion  are  threefold.  First,       extension  to  the  207    ,  } 
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pment  limit  is  assumed  to  afford  little  if  any  positive  stimulus  to  giving  and  fo  ^ 
tree  tew  if  any  would-be  donors  from  a  previously  felt  .inhibition  to  give 
beyond 'the  old  10  percent  limit    Second,  despite  some  recent  moves 
app^a^ently  intended  to  soften  the'capital  gams  treatment  of  some  etiaritable  ^ 
gitts'  such  .gifts  will  still  generally  give'rise  to  tax,  where  previously  they  did  ^ 
n6t  On  the  other  hand,  the  new  system  has  created  an  artificial  inducement  ^' 
to  gifts  m  kind  rather  th^Lh  m  casfi,  although  it  does  not  go  so  far  in  this 
direi^tion  as  is  dorte  in  the  United 'States  Third,  the  first  point  is  reinforced 
with  respect  to  charitable  bequests,  where  the  percentage  limit  seems  indeed 
to  be  most  likely  to  bite,  by  the  fact  that  capital  gains  assessed  at  death  must 
be  paid  more  quickly  than  gams  assessed  on  lifetime  gifts  Since  experience 
suggests  that  wealthy  donors  are  rpore  likely  to  give  large  amounts  at  dearth 
than  during  life,  and  there  is  apparently  little  substitutability  between 
bequests  and  gifts,  the  harsher  treatment  of  gams  deemed  realized  at  death 
may  be  expected  tq  act  as  something  of  a  det^rreht  to  charitable  bequests, 
and  hence  to  giving  in  general  ^^^^Even  more  important  in  this  respect  is  the 
reduction  jf^^death  taxes,  and  the  consequent  increase  m  the  "price"  of 
charitable  bequests        *  '  ^  ^ 

The  attitudes  on  public  policy  towards  private  philanthropy  revealed  in  the  ^ 
ocourse  of  the  long  recent  debate  on  tax  reform  are  also  summarized  in  the 
paper  While  there  is  no  dearly  articulated  official  philosophy  on  this  point— 
and  indeed,  official  policy  seems  to  be  concerned  as  much  with  limTting 
abuses  as  with  anything  else- It  emerges,  interestingly  enough,  that  Canadian 
policy  in  this  area  (as  in  others)  has  from  tjie  beginning  been  partly  dominated 
by  the  image  of  the  United  States  as  leader  and  competitor 

More  important  tax  determinants  of  the  likely  future  course  of  philanthropy^  , 
m  Canada  th^tn  the  few  measures  explicitly  concerned  with  the  subject, 
hQwever  are 'the  &jgniftcant  changes  that  have  taken  place  in  the  capital  gains 
and  death  tax  aifa§  The  remainder  of  the  paper  is  therefore  concerne^d 
pnnj^arily  with  4  tuller'description^nd  preliminary  evaluation  of  these  changes 
•  and^'their  likely  effects  on  privat^giving 

*Sever.al  interesting  points  emerge  from  this  review  First,  there  are  two  * 
important  factors  which  may  limit  the  relevance  of  the  recent  Canadiap^ 
experiences  so  far  as  American  readers  are  concerned  One  such  factor  is  the 
overriding  importance  of  the  federal-provincial  issue  in  Canadian  Public 
finance  unless  the  reader  is  aware  of  the  much  greater  Importance  of  the 
provrnces  than  of  the  ^^tes,  he  cannot  really  grasp  exactly  what  has  happened 
in  Canada  and  why  The  second,  and  not  unrelated,  factor- sinse  thQ 
provincial  govern ments^serve  to. articulate  clearly  such  issues  in  the  ^^"^a'^" 
political  discussion  — IS  (,hat  the  mtroductiofi  of  a  capital  gams  tax  at  death  (or 
gift^  has  been  inextricably  related  in  the  Cai^adian  context  with  the  reduction, 
almost  to  the  point  of  abolition,  of  other  taxes  levied  on  gratuitous  transfers 
None  of  the  Canadian  academic  proponents  of  .ti^g  capital  gams  at  death  as 
part  of  an  impro>>ed  income  t-ax  appear  to  have  given  sufficient  weight  to  the 
very  strong  political  pressures  which  quickly  emerged  to  offset  this  "n^w"  tax. 
by  getting  rid  of  the  ancient  death  tax  Although  this  result  may  reflect  some 
Canadian  peculiarity,  it  may  perhaps  a\so  suggest  the  need  for  more  careful 
consideration  of  the  pohticalifiS  well  as  economic  ipiphcations  of  such  tax 
reforms "  <  •  -      ,  ^ 

Another  interesting  point  is  that  the  precise  timing  of  the  intibduction  of 
.deemed  realization  a{  death  has  also  turn^^d  out  to  be  significant  Although 
the  stock  market  was  buoyant  m  1972,  its.subsequent  doldrums  rhean  that  in 
tact'tew  net  taxable  gams  havejn.fact  been^ealized  in  the  short  period  since 
the  introdf^ction  of  the  new  law.  The  structure  of  the  new  tax  alsfi)  er>sured  that 


there  has  as  yet  been  sui^risingly  little  difficulty  in. its  implementation.  In 
particular,  the  complete  exemption  of  mterspousal  transfers  and  the  fact  that 
Only  gains  since  a  designated  valuation^day  (at  the  end  of  1971)  are  counted 
means  that  there  have  apparently  been  few  problems  with  either  valuation  or 
liquidity—the  two  areas  in  which  the  forebodings  of  difficulty  had  been 
greatest  Oi  course,  the  concurrent  changes  in  the  death  tax  field  also 
alleviated  both  problems  by  freeing, valuers  on  the  one  hand  and  by  providing 
liquidity  ofY  the  other. 

Despite  this  giefnerally  favourable  situation,  it  is  nevertheless  interesting  to 
note  thai  the  major  amendments  since  the  new  law  was  enacted  were  in  the 
directiq^  o^^xtending  favorable  treatment  to  family  farms  and  small 
businesses— those  perennial.  $orepoints  of  Canadian  tax  policy— and 
extending  the  paym<?nt  period  for  capital  gams  taxes  deemed  at  death.  Ther^, 
hav^  also  been  several  changes  intended  to  lighten  the  burden  on  charitable 
gifts;  particularly  gifts-in-kind,  thus  suggesting  that,  while  this  issue  received 
little  attention  before  the  reform,  the  new  gains  tax  was  felt  to  restrict  such 
gi^jt^  unduly.  »  -  ^  , 

frv  summaYy,  while  v^ry  quantitative  informatiort  is  yet  available,  it 
may  be  concluded  that  the  introduction  of  a  capital  gains  tax  including 
deemed  realization  at  death  and  gitt  has  giyen  rise  to  no  great  difficulties  in 
Canada.  One.  reason  for  this  is  that  in  fact  the  tax  has  as  yet  probably  been 
applied  in  restively  few  Instances  (especially  because  of  the  interspousal 
exemption)  Another*  is  that  the  substantial  reduction  in  death  taxes  has 
removed  one  of  the  .main  sources  from  which  difficultie's  might  be  expected. 
Irt  fact,  on  balance  there  is  really  no  question  that  the  combined  effect  of 
these  measures  in  Canada  to  date  has  been  to  favor  substantially  the 
w^l-do-do,  rather  than  to  hurt  them,  as  one  might  have  expected.  Whether 
the  net  resuljt  of  this  part  of*the  Canadian  tax  reform  is  judged  as  an 
improvement  or  a  deterioration  thus  depends  both  on  one's  predilections  and 
on  one\ expectations  as  to  the  future  course  of  events.. 

With  respect  to  the  effects  of  the  tax  reforms  on  private  philanthropy,  there 
is  again  no  quantitative  evidence,  but  our  expectations  are  that  on  the  whole 
the  net  effect  may  have  been  mildly  negative  This  expectation  is  to  some 
extent  supported  by  the  amendments  since  1971  intended  in  part  to  restore 
theattractivenessof  charitable  giving  It  rests  primarily,  however,  orrthe  fact 
that  the  redaction  in  death  and  gift  taxes  has,  in  effect,  raised  the  "price"  of 
charitable  givirrg  to  an  extent  unlikely  to  be  offset  by  thexounlerbalancing 
"income  effect"  of  the  larger  disposable  amounts  now  av^lable.  Charitable 
bequests  are  therefore  likely  to  be  smaller  than  before^ince  there  is  no 
reason  to  expect  corporate  givjng  to  be  changed,  and  since  that  small 
proportion  of  individual  giving  affected  by  tax  considerations  has  probably 
also  been  adversely  affected  by  the  capital  gains  tax,  it  seems  likely  that  on 
balance  there  .has  been,  if  anything,  a  small  reduction  in  total  giving  as  a 
consequence  of  the  tax  reforms  of  recent  years.  While  it  Hems  improbable  on 
theb^si^  of  previous  experience  that  this  outcome  will  give  rise  to  much 
concern  in  Can4g|gi,  the  present  exaniination  of  the  relation  between  taxation 
and  philanthropy  does  suggest  that  it  may  at  least  be  time  for  a  mor.e  compre- 
hensive and'  explicit  review  of  the  role  of  private  philanthropy  ahd  of  the 
effects  of  public  policy  on  it,  more  or  less  along  the  lines  of  that  now  taking 
.place  in  the  United  States.  * 
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1.  Fdrireview  of  the  tax  reform  pfocess  up  to  197^,  see  M  W  Btfcovetsky  and  R  M  Bird,  "Tax 
/  Reform  ji>  Canada.  A  Progress  Report,"  National  Tax  /ourna/,/XV  (March  1972)  15-42 

2.  Cof^pare,  for  example,  the  historic  data  m  R  M.  Bird,  The  Growth  of  Government  Speading 
-  in  Canada  (Toronto.  C&nadian  Tax  Foundation,  1970),  Table  25,  p  265,  with  the  data  in  R  A 

Musgrave  and  j  M*  Culbertson,  "The  Growth  of  Public  Expenditures  in  the  United  States, 
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1890-1946/'  National  Tax  Joumai  VI  (June  1953),  Jab\eX^pr9^ 
"3.  S.M.  Lip^et,  The  ^rst  New  Nation  (Garden  City,  N  Y..  Anchor  Books,  1%7),  p  309 

4.  The  data  on  government  expenrditure  by  function  in  Canada  come  from  a  different  official  ^ 
source,  which  cannot  readily  be  reconciled  with  the  national  accounts^data  in  Table  1  See  Bird, 
op.  clt ,  pp.  227-2.28,  on  the  differences  The  same  study  (pp  27-32,  160-167)  also  documents  in 
detail  the^  rapid  rise  of  government  expenditures  on  social  services  in  the  postwar  period  and 
offers  some  reasons  for  this  striking  growth. 

5.  See  Marc  Lalonde,  A  New  Perspective  on  the  Health  of  Canadians  (Ottawa,  1974),  p  27 

6.  The  data  on  education  come  from  Statistics  Canada,  Canacfa^^Ye^r  Book  1972,  and  other 
StatCan  publications.  While  46  percent  of  the  Canadian  population  was  Roman  Catholic 
according  to  the  1971  census,  only  1  percent  of  sdiool  pupils  were  enrolled  in  private  schools  » 
upder  Roman  Catholic  CQntrol  in  1972-7? 

7.  See  Davtd  Stager,  "Religion,  Politics,  and  School  Finance  in  C^pada,"  Paper  presented  to 
International  Institute  of  Publjc  Finance,  New  York,  September  1972 

8.  The  1957-66  period  has  been  omitted  from  Table  2  because  it  is  not  possible  to  separate 
charitable  donations  for  those  years. 

9.  Statistics  Canada,  Urban  family  Expenditure  1967,  No  62-530,  is  the  source  of  the  survey 
data.  In  order  to  make  the  results  of  the  survey  usable  for  present  purposes  it  was  necessary  id 
ad|ust  the  "expenditure"  concept  used  there  to  be  roughly  comparable  to  that  covered  by  the 
national  accounts  concept  of  personal  expenditure  on  goods  a/id  services  It  is  of  interest  to  note 
that  total  gifts  and  contributions  per  family  in  this  survey  averaged  $204,  but— perhaps  in 
illustration  of  the  adage  that  "charity  begins  at  home"-%i'Z  went  to  support  of  relatives  and  S78 
Jto  Christmas  gifts  and  the  like  "Pure"  charity  thus  accounted  for  only  about  one  third  of  total 

Aiving  ^  ,  \ 

10.  As  Paul  McDaniel  ("Study  of  Federal  Matching  Grants  for  Charitable  Contributions," 
prepared  for  the  Commission  on  Private  Philanthropy  and  Public  Needs)  has  noted,  one  might 
expect  98  percent  of  present  U.S.  itemizers  of  charitable  deductions  to  shift  to  the  standard 
deduction  if  the  charitable  deduction  w^ere  the  only  one,  Canada  comes  close  to  this  situation, 
although  the  small  sue  of  the  standard  cjyjqjction  makes  it  worthwhile  for^  substantially  larger 

'  fraction  of  the  taxpaying  populace  to  itemize 

11.  The  U.S.  fVgure  is  based  on  data  in  Allan  Arlett,  A  Canadian  Directory  to  Fgundations  and 
ther  Granting  Agencies,  3rded  (Ottawa  Association  of  Universities  and  Colleges  of  Canada,- 

1973),  p.^30.  * 

12.  The  U.S.  figure  comes  from  Foundation  News  (May-June  1974),  p.  5.  » 

13.  K.  Cheng,  J.A.G  Grant,  and  H.M.  Ploeger,  Ontario  Estates  in  1963-64,  A  Study  prepared  for 
the  Ontario  Committee  on  Taxation  (Toronto  Queen's  Printer,  1968),  hereafter  C^P  The' 
procedure  used  to  estimate  column  (2)  in  Table  4  was  as  follows.  Column  (1)  was  multiplied  by 
BxF/ExL,  where  B  =  total  bequests  in'Ontario  in  1963/64  (accowding  to  CGP)^  F  =  the  aggregate 
net  value  of  Ontario  estates  m  1963/64,  according  to  federal  dafe  (from  Taxapon  Siatistics),  E  ~ 

Swempt  property  for  Ontario  m  1963-64,  according  to  federal  data,  and  L  =  tr|e  total  net  value  of 
OrtUQo  estatej^with  v^lue  over  $50,00(5,000  in  l%3-64,  according  to  CGP.  In  principle/ 
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J.  assuming  that  thrs  fraction  is  constant  throughput* the  period,  this  calculation  yields  an  annual 
|;r.MKt|niate  of  all  charitftie^bequests  for  all  provinces  and  all  sizes  of  estates.^ 

14.  See  Cheng,  Crarft,  and.f  Ioe^/^^%it.,  p/-16.  /  > 

.  15.  Seci^Arlett,  op. Kit.;  also  >4llan  Arlett,  'Canadian  Foundations:  An  Overview,"  Foundation 
;  N^wl(MaY-June  1971),  pp,  97>10a.Vhe  periodical  is  The  Philanthropist,  established  in  1972  and 
sponsored  by  the  Wills  and  Trusts  Section  of  the  Canadian  Bar  Association  through  a  recently 


constituted  National  Conrmitte^&on  Charitable  Organizations 

16.  Arlett,  ^.Canadian  Directory  k)  foundations,  op.  cit.,  p.  26. 

17.  'Ibid,-p.  18.  J^" 


•  18.  Arlett,  foundation  News,  op^clfe,  p.,  98. 

19.  Arlett;  A  Canadian  Directory  to  Foundations,  op.  cit., )}.  20.        .  -  , 

•  20.  The  current  inflation  has  reportedly  forced  many  foundations  to  retrench  (financia/  Post^ 
^    'October  19, 1974,  p.  C-2).  It  must  of -course  be  remembered  that  major  U.S.  foundations  such  aj 
.   Ford  anU  Rpckefeller  have  also  disbursed  Significant  amounts  withfn  Canada.  ' 

21.  ^According  ta Arlett  in  Foundation  News,  op,  cit.,  pp,  99-100:  "A  leading  fund-raising  firm  in 
/  "  Canada  estlmates^total  Canadian  giving  for  the  year  1%9  at  $550  million  or  about  $28  per 
^  cagita." 

^    22,  The  U.^S.  data  are  based  on  Arlett,  A  Canadian  Directory  to  Foundations,  op.  cit.,  p^.  30. 

23.  It  IS  worth  noting,  however,  that  perhaps  25  percent  of  what  would  be  "gains"  in  the  U.Sc 
/   'were  taxed  as  "income"  in  Canada  (Bucovetsky  and  Bird,  op.  cit.,  p.  16). 

^  .  24.  Gwyneth  "McGregor,  "Charitable  Contributions,"  Canadian  Tax  journal  IX  (Npvember- 
December  ^%1)  448. 

-    ;  ...  ^  * 

25,  Quoted  in  James  A,  Rendali,  "Taxation  of  Contributors  to  Charitable  Organizations  und^t 
the  Income  Tax  Act,"  1973  Conference  Report  (Toronto.  Canadian  Tax  Foundation,  1*974),. p. 

Report  of  the  Royal  Commission  on  Dominion-Provincial  Relations  (Ottawa,  1940),  II,  161c 

[  '  27.  A  similar  calculation  for  1971  (when  the  ceiling  was  10  percent  rather  than  20  percent)^ 
.    reveals  an  identical  pattern,  although  all  the  ratios  are  slightly  lower.  ' 

28.  The  similar  pattern  seen  in^U.S.  data  is  explained  in  part  by  Martin  Feldstein  on  the  grounds* 
that  "low-income  individuals  who  file  itemized  returns  are  an  unusual  group  with  a  dispropor-,^  . 
ttonately  high  fraction  of  aged  persons  and  those  with  substantial  negative  transitory  income"  . 
("On  the  Effects  of  the  Income       Treatment  of  Charitable  Contributions:  Some  Preliminary 
ResuUs,"  prepared  for  the  Commission  on  Private  Philanthropy  and  Public  Needs,  September^  ' 
^  ^  1974,  p.  t?).  f,or  this  reason,  he  omits  itemizers  with  adjusted  gross  income  of  less 'than  $4,00()r^ 
^  from  his  analysis.  This  procedure  would  not  seem  nearly  as  suitable  for  Canada,  where,  fc^ 
example,  theestjmated  contribution  ratios  are  substantially  higher  than  in  the  Q'.S.  up  tb  $10,(^  . 
ranger  whjre  the  standard  deduction  is  much  lower,  and  where  a  larger^raction  of  both 
donations  and  taj^payers  are  to  be  found  at  the  lower  end  of Ihe  scate'.""      "      j  ^ 

.  *  29|^  As  an  extension  of  the  comment  in  the  preceding  note,  what  is  perhaps  rfiost  interesting ' 
/  about  the  Canadian  data  is  thus  the  very  much  lower  contribution  ratios  found  at  the  upper  end  - 
„  of  income  scale,  although  the  "price"'  of  contributions  is  comparable  or  higher.  A  more  detailed 
I  jSnalyst^  oi  \\\e^  Canada  data  along  the  lines  mapped  out  by  Feldstein  might  prove  most 
g;^  Illuminating.       '  ^ 

!li|lELJnj47^^^  to  $56^blllion  compared  wlt}ronly$^ 

'  bllU<gin  taxdble  income  ([department  of  National  Revenue,  |973  Taxation  Statistics,  p.  39). 
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31.  Royal  Commission  on  Taxation,  Report  (Ottawa   Quefen's  Printer,  i%7),  III,  p.  235 
Hereafter  cited  as  RoyaKommissii)n,  f?epoft. 

32  Ibid.!  p.  222,  ,  *         /  ^ 

33.  Ibid  ,  p.  224.  It  should  be  noted  that  the  "social  dues"  theory  of  contributions  put  forward 
earlier  supports. such  a  floor,  as  does  the  poiijt  noted  below  with  reference  to  the  standard 
jdecluction.  '^^^  > 

34  The  report  ajso  recomme^ed  that  the  limit  be  stated  as  a  percent  of  income  before  the 
deduction  of  medical  and  charitable  expenses  but  after  the  deduction  of  losses  carried  forward 
(P  239)  t 

35  .R,M  Bird,  "Equity  and  Taxes  in  the  Carter  Report,"  7967  Conference  Report  (Toronto- 
Canadian  Tax  Foundation,  1%8),  p.  261  . 

36  This  last  change  wasj)f  course^particularly  urged  by  the  representatives  of  these  museums 
See  their  testimony  in  Senate  of  Canada,  Proceedings  of  the  Star)ding  Senate  Committee  on 
Banking,  Trade  and  Commerce,  7969-70,  No  23,  May  12,  1970,  ,pp  40-197  (hereafter  cited  as 
S^pate  Proceedings)       -  .  ^ 

-'^7.  Senate  Proceedings,  No  22,  May  7,  1970,  pp  54-55  (James  Richardson  and  Sons),  and  No 
30,  June  4,  1970,  p  241  (Canadian  Welfare  Council) 

38  Senate  Proceedings,  No  30,  June  4,  1970,  p  242  (Since  there  is  no  index  to  these  proceed- 
ings, which  are  several  thousand  pages  long,  it  ts  quite  possible  spme  other  references  to  this 
point  have,  been  missed.)  ^  j 

39.  Hous^  of  Commons  Debates,  3rd  sesstoar.-28th  Parliament,  June  25,  1971, ^p  7354  (S^nce 
these  debates  are  indexed,  nope  of  the  few'references  to  the  subject  are  likely  to  have  been 
missed )        ^  °  ^ 

40.  yton  JohnN  Turner,  Budget  Speech,  May  8,  1972,  finance  Re/ease,  p  16  This  change  was 
in  fact  not  enacted  until  1973  (as  section  110  (2  1)  of  the  Income  Tax  Act)  owing  to  the  inter- 
vention, of  an  election  and  other  delays. 

41.  J.A  Langforb,  The  Tax  Reform  Bill  and  the  Death  of  a  Taxpayer,"  Canadian  Taxfournai  XIX 
(November-December  1971)  513  *  •   '  ^ 

42.  L^  Chater,  "Administrative  Aspects  of  the  Taxation  of  Charitable  Organizations  under  the 
Income  Tax  Act/'  7973  Conference  Report,  pp  176-81  Th^  registration  rules  are  set  out  tft  De- 
partment of  National  Revenue,  Information  Circular  No  73-11,  May  14,  1973. 

f 

43  It  IS  typical  that  what  is  apparently  the  only  Canadian  study  of  the  origins  of  "old  wealth" 
was  by  an  American  (Custavus  Myers,  A  History^f  Canadian  Wealth,^  1914)  and  that  the  first 
Canadian  edition  of  this  book  was  published  in  1972!  As  noted  later,  Canadians  have  never  been 
much  exercised  about  the  wealthy, 

44rjohn^Smith,  "Taxation  of  Charitable  Organizations  under  the  Income  Tax  Act,"  7973 

Conference  Ret)ort,  p.  175.  , 

# 

45.  Hon.  EJ.  Benson,  Budget  Speech,  June  18, 1971,  Department  of  Finance  News  f?e/ease,  p.  7. 

% 

46.  Chater,  op  cit  ,  p.  179  , 
47.,See  Rendall,  op  cit.,  p  155. 

48,  McCregor,^  op  cit.,  p.  449.  ^ 

49.  Royal  Commission,^f?eport,  III,  p.  240,  ;   ^  '/  '-^ 

J55.      '  S  ' 


50.  Smith,  op.  cit.,  p.  1^2;  Rendall,  op  cU.,  p^lf 
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St.  Royal  Commission  Report,  III,  pp.  225-226  It  should le  noted  that  one  Commissioner  (Mr. 
/  BeauvaK)  declared  himself  against  deeming  capital  gains  on  gifts  of  appreci'ated  property  to 
.  universities,  museums,  etc.  (Report,  I,  pp.  55-56). 

52^  Although  Wo  minimum  aoiount  was  specified  in  the  law,  administrative  interpretation  (see 
Information  Circjular  73-11,  cited  in  note  42,  supra)  has  made  it  clear  that  "old  clothes,"  etc.  will 
•  not     allowed'^Ut  dedijctible  contributions. 

53.  National  Revenue,  Taxation,  Tax  Reform  and  You:  Capital  Cains  (n.d.),  p.  40;  see  also  H  O 
Spindlec  "Gifts  and  Executives,"  7977  Conference  Report  (Toronto.  Canadian  Tax  Fouodatioh! 

^^V),  pp.  511-17.  :  > 

.54.  Turner*  op.  cit,  p.  16.  <.  , 

55.  Standing  Senate  Committee  on  Banking,  Trade  and  Commerce,  Report  on  the  White  Paper 
Proposals  for  Tax  R^orm  Pres^ented  to  the  Senate  of  Canada  (Ottawa,  1970),  p.  61^alsp 
Eighteenth  Repgpt^of  the  Standing  Con}mittee  on  Finance,  Trade  and  E<;onomic  Affairs 
Respeamg  the  White  Paper  ^n  Tax  Reform,  House  of  Commons,  Second  Sessi<#  28th 
Parliament  (Ottawa,  1970),  p.  19  (hereafter  cited  as  Commons  Report).  *  ^  ' 

.  56.  In  addition  to  the  reference  in  note  36,  supra,  ^ee  the  similar  testimony  in  House  of 
Commons  Standing  Committee  on  Finance,  Trade  and  Economic  Affairs,  Minutes  of  Proceedings 
and  Evidence,  June  15,  1970,  No.  61  (hereafter  cited  as  Cbmmons  Minutes),  and  the  discussion 
with  the  Minister  of  Finance  in  ibid  ,  No.  ^1,  Ausut  5,  197a  Mr.  Thompson,  th&  opposition  M  P 
noted  earlier  for  his  apparent  interest  in  philanthropy,  offered  a  proposal  for  deduction  at  fair 
market  value  with  no  deemed  realization  and  a  five?year  carry-forward  {Hous^^pf  Commons 
Debates,  Oct  18,  1971,  p  8789),  but  It  was  apparently  never  officially,  put  fonv^.as  an 
amendment.  ,  >  ,  .  ^ 

^*  d7  This  position  emerges  clearly  in  the  statement  of  the  Director  of  the  Montreal  Museum  of 
Fine  Arts  in  Commons  Minutes  No  60,  pp,  62-65.  Th^ase  of  the  Hirshhorn  collection  (now  in 

^  tWashin^onJ-was  specificajlyjpentioned  in  this  connection  (p.  71).  r'. ' 

*  .  ^  \ 

58^  Commons  M/niites,  No.  61,  p.  131.  >  '  ' 

59.  Senate  Pfoceed/ngs,  No.^23,  p  4Q.  That  the  argument  is  somewhat  shortsighted  has  been 
suggested  by  those  who  argue  that  the  effect  of  the  U.S  provisions  hav6  sirt^ply  been  to  raise  the 
price  of  art  works  (mostly  to  the  benefit  of  other  th^  their  creator*).  On  the  oiher  hand,  if  the 
-  Canadian  museurps  have  to  operate  in  the  same  market  they  get  the  bad  without  the  "good" 
unless  Canada  too  has  a  similar  provision.  <     .  ^ 

^  For  example.  The  Canadian  Institute  o'  Chartered  Accountants,  Senate  Proceedings,  Nq,  32, 
Junell,  1970,p.  126,  and  ihe  spokesman  for  the  Canadian  Welfare  Council,  ibid.,  No.'SO,  p.  67. 

'61/  Tijrner,  op  cit ,  p  ^6.  Tqbe  eligible  for  this  option.the  "tangible  capital  property"  involved 
must  "reasonably  be  regarded  as  being  suitable  for  use  by  the  donee  directly  in  the  course  of 
carryingon  its  charitable,  public  service  or  similar  activities"  (Income  Tax  Act,  Sec.  110  (2.2)). 

62.  The  discussion  in  this  paragraph  is  largely  based  on  Harry  Mansfield,  "Charitable  Contribu- 
tions of  Appreciated  Property/'  paper  prepared  for  the  Commission  on  Private  PhilanthroDv  and 
Public  Needs,  pages  2254-55. 

63,  See  Richard  B  tovey,  "Estate  and  Gift  Taxation -Canadian  and^.S.  Sys^ms  and  Proposals 
<  for -.Change,"  Proceedings  of  National  Tax  Association^Tax  Institute  of  America  7973 

(Columbus,  Ohio,  1974),  -p.  176.  .  ,  . 

64*  This  Is  the  advice  given  in  Sheldon  Silver  and  Stanley  taube,  "Estate  Planning  in  Canada/' 
-  Canadian  Tax  Journal,  XXII  {September-October  1974)  473. 

65,.RoyaJjConrinilssjon  Report,  in,  p.  -225,         t  _  . 
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66  Sheldon  Silver  and  Stanleyjaube,  "Estate  Planning  in  Canada/;jiXII  Canadian  Tax  loumal 
(july-August  1974),  p.  395.  According  to  the  Ontario  Advisory  Committee  on  Succession  Duties, 
Report  (Toronto,  1973),  p.  97,  the  practicdof  charitable  remainders  is  in  fact  already  a  common 
tax  avoidance  device  in  Canada 

67 '  See  foe  example,  Wolfe  D.  Goodman,  'Transactions  in  Reversionary  Interests,"  Canadian 
Tax  /ourna/^XXI  (May^june  1973)  251-25?  A  recent  book  suggests  that  when  the  new  rujes 
become  more  widely  known, -'^  .  we  willundouhtedly  see  the  National  Archives  deluged  with 
the  private  papers  of  cabinet  ministers  and  civil  servants"  (Donald  j  Johnston,  Fiscalamity'  How 
to  Surv/ve  Canada's  Tax  Chaos  (Don  Mills,  Ontario  Paperjacks,  1974),  p  70)  Shades  of  the 

Nixon  tax  returns*  v 

,  <* 

68  This  paragraph  is  based  largely  on  Maurice  Cuflity,  "Charitable  Exemptions  and  Succession 
Duty, '  1S^3  Conference  Report,  pp  182-189  See  also  Canadian  Tax  Foundation,  Prov/nc/a/  and 
Municipal  f/nahces  1973  (Toronto,  1973),  p.  88. 

69  The  Atlantic  provinces,  which  have  now  vacated  the  succession  duty  field,  had  an 
exemption  similar  to  that  in  Saskatchewan  (see  Wol^e  D  Goodman,  The  New  Provincial 
Succession  Duty  System  (Toronto.  Canadian  Tax  Foundation,  1972),  pp  32-33) 

70  Cullity,  op.-Cit  ,  p  187 

^1   Ontario  Committee*" on  Taxation,  Report  (Toronto  Queen's  Printer,  1967),  III,  pp  J74-176 

'  72  On  the  federal  act,  see  W  Ivan  Imton,  A  Re\\ew  of  the  Estate  Tax  Act,  1%1  Editioii 
(Toronto  Canadian  Tax  Foundation,  1961),  pp  10-11  This  act  limited  the  exemption  to 
bequests  to  organizations  m  CfinaHa  and  also  required  an  independent  determination  of  whether 
the  beneficiary  was  indeed  "an  organization  constituted  exclusively  for  charitable  purposes ' 

73  Advisory  Committee,  Report,  p.  97 

74   Ibid  ,  pp  28-31;  the  quoted  phrases  are  on  p  28  *  • 

-  ^  75.  For  example,  by  an  M  P  (Mr  Kaplan)  during  the  Commons  Committee  Hearings  as  a  "phony 
^'  private  museum  '  which  is  "really  nothing  more  than  a  tax  gimmick"  {CommoniMinUtes,  No  61, 
^'  ^    June  15,  1970,  p.  68).  ^ 

76.  See.nk^s  36  and  56,  supra,  and  also  the  brief  of  the  Universitr-^f  British  Columbia,^  in 
Commons  Minutes,  No.  85,  July  29,  1970 

77..  From  a  report  cited  in  The  Philanthropist,  I,  No  2  (Fall  1973).  ^  ^ 

78.  From  testimony  by  a  representativeof  the^Canadian  Welfare  Council  in  Senate  Proceedings; 
No.  30,  p.  66. 

79.  Spindler,  op  cit.,  p.  5>1.  *  . 

80.  Quoted  by  Cullity,  op;  cit.,  pp  188-89.  . 

81.  Hous.e  of  Commons  Debates,  February  9,  1957,  p.  977.  ^  ^ 

82.  Lipset,  op.  cit.,  p.  287.  See  also  note  43,  sujjra.        *  ' 

83  On  Canadian  social  myth  and  reality,  see  also  John  Porter,  The  Vertical  Mosaic  An  Analysis 
of  Social  Class  and  Power  in  Canada  (Toronto.  University  of  Toronto  Press^  1%5) 

.84. 'Royal  Commission  Report,  JI1,  Chapter  15.  .  '  . 

85.  See  Bucovetsky  and  Bird,  op  cit.,  p.  30 


'86  £  J  Benson,  Proposals  for  Tax  Reform  (Ottawa,  1%9),  p  42.  Thfere  wfere  also  a  number  of 
*  other  changes  in  the  form  of  capital  gams  taxproposed  see  Bucovetsky  and  Bird,  op»  cit.,  p>*<9. 
The  present  discussion  deliberately  oversimplifies  a  very  complicated  discussion. 
.    i  '   '  ^  -1  

87  See  especially  Joseph/B  KatcheO/'Deemed  Realization  A  Proposal,"  Canad/an  Tax /ourna/, 
XVril  (July-August  1970)  342-366. 

88  The  Senate^proceedmgs,  for'exarriple,  offer  a  number  of  examples  James  Richardson  and 
Sons  Ltd  (Net  22,  May  7,  1970,  pp  68-69),  Board  of  Trade  Metorpolitan  Toronto  (No.  35,  June 
18,  1970,  p  122),  Trust  Compiinies  Association  of  Canada  (No.  37,  June  24,  1970,  pp.  110-111), 
Canadian  Institute  of  Chartered  Accountants  (No  32,  June  11,  1970,  p.  103),  Canadian,  ^ar 
Association  (No  34,  June  17,  1970,  p  86)  It  is  of  interest  to  note  a  somewhat  .similar  position 
has  been  taken  by  The  American  Banker's  Association  (see  Covey,  op.  cit.,  pp.  160-194). 

89  R  D  Brown,  "Problems  in  the  Timing  and  Measurement  of  rapttal  n:tin<  "  iQ7n  j^y  r.rsn. 
ference  (Toronto:  Canadian  Tax  Foundation,  1971),  p.  74.  j 

90,  The  next  few  paragraphs  follow  closely  Bucovetsky  and  Bird,  op.  cit.,  pp  23-24. 

i 

91  Subsequently,  a  special  six-year  payment  period  for  gains  taxes  levied  at  death  was  intrp- 
duced,  as  had  been  suggested  by  the  Commons tommittee  (and  had  existed  for  som§  years  in 

*  the  federal  estate  tax). 

92.  Brown,  op.  cit.,  p.  74.      -      '  .  .  '        .  ^ 

93.  J  Harvey  Perry,  Taxaffon  m  Canada,  3rd  ed  (Toronto  Universfty  of  Toronto  Press,  1%1), 
pp.  183-185. 

The  various  c hangs  which  took  place  in  these  arrangements  ,over  the  postrwar  period  are 
described  in  A  M  Moore,  J  H  Perry,  and  D.I  Beach,  The  Fmancing  of  Canad/an  Federatior) , 
(Toronto:  Canadian  Tax  Foundation,  1966).  *  ^    .  - 

^95.  Canadian  Tax  fournai  XI  (March-April  1963)  87. 

•  *%.  Canadian  Tax  Journal,      (May-June  1964)  150-151 

97.  Royal  Commission,  Report,  Vol.  Ill,,  Chapter  17 

98.  Canadian  Tax  Journal,  XVII  (March-April  1969)  164.  ; 

99.  E  J  .Benson,  The  Taxing-Powers  and  the  Constitution  of  Canada  (Ottawa,  1%9),  pp.  30-36. 

100.  Ibid.,  p.  34.    ^  .  „  ^ 

101  E  J  Benson,  Summary  bf  1971  Tax  Reform  Legislation  (Ottawa,  1971),  p.  33.  * 

102  Statement  by  Parliamentary  Secretary  to  Minister  of  Finance,  House  of  Commons  Debates,  * 
(October  19,  1971),  p.  8851.  » 

"  103.  For  a  good  example  of  this  reaction,  see  Bucovetsky  and  Bird,  o^.  cit.,  pp.  37-38,  see  also 
Ceorge'E  Carter,  "Federa|^(^ndonment  of  The  Estate  Tax  J^he  Intergovernmental  Fiscal  Di- 
'  mension,"  Canadian  Tax  j6Wml^X)(J  (MayH^  1973)  239.    '  ^  -  . 

^0^.  Mr.  Beauvais,  in  Royal  Commission,  Report,  1^  p.  62. 

105  l^ort  of  The  ROyaL  Commission  on  Dominiorf-Provincial  Relations,  W,  p.  160.  It  is  of 
interest  to  note  that  the  later  attitude  expressed  by  Ontario  (see  below)  could  be  put  more  or  less 
the;,  other  way,  that  is,  "successions  ate  best  taxed  through  capital  gains  taxes." 

.  JP^^.Ihis  nne_Qf  argutnent  may  be  found  in  .^different  forcns,.in  House  of  Commons  DebateSj.^ 
February  2b,  1971,  p  3803  (Mr  Thompson);  Charles  MacNaughton,  in  Ontario  P/oposals  for  Tax 
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Reform  'n  Canada  (Toronto  Department  of  Treasury  and  Economics,  1970),  p  29,  Commons 
Mmutes,  No  79  (Professional  Art  Dealers  Association)*  p  138,  and  Ontario  Advisory  Committee 
on  Succession  Duties,  Report,  p.  14  " 

*  y  r 

107  Benson,  Taxing  Powers,  op  cit  ,  p  34  r 

108  Wolfe  D  Goodman,  The  New  Provincial  Succession  Duty  System '(Toronto  Canadian  Tax 
Foundation,  1972),  p  1 

109  Mr  Simard,  New  Brunswick  Mmister^of  Finance,  Hansard,  1972,  p  18. 

110*  Even  though,  as  has  been  noted,  the  basis  of  the  new  successions  duties  made  avoidance  of 
the  tax  possible.only  if  the  heirs  moved  too  (see  John  Bossons,  "The  Effect  of  Income  Tax  Reform 
on  Estate  Taxes  in  Canada,"  Proceedings  of  National  Tax  Association  7973,  p  150) 

111.  -For  references  to  iji^'tax^haven'  problem,  see  the  report  of  the  8th  meeting  of  the  Council 
of  Maritime  Premiers  in  Canadian  News  facts,  December  1-15,  1972,  p  933,  and  the  exchange 
between  an  opposition  member  and  the  provincial  Minister  of  Finance  in  Nova  Scotia,  House  of 
Assembly,  Debates  and  Proceedings,  February  23,  1973,  p  936  (Incidentally,  Prince  Edward 
Island,  Canad^s  srhallest  province  estimated  that  total  collections  from  the  new  death  tax  over 
the  three  years  would  amount  to  only  $240,0(X)!) 

112  Jnformation  taken  from  various  publications  of  the  Canadian  Tax  Foundation,  especially 
the  "Check  List"  which  appears  in  the  bimonthly  Canadian  Tax  Journal 

113  Cited  in  Qraham  Celdstein,  ed  ,  Readings  in  Death  and  Cift  Taxation  (Mineola,  N  Y  . 
Foundation  Press,  1971),  p  160  .  ^  ' 

114,  For  a  well-taken  critique  of  the  Royal  Commission  on  this  point,  see  Gerald  R  Jantscher, 
Proposal  to  Tax  Gifts  and  Bequests  as  Income  to  the  Recipient,"  7967  Conference  Report,  pp 
417*423.  "  *  • 

115  Martin  Cjavid,  however,  has  recognized  the  connection,  noting  that  "if  the  present  income 
and  transfer  taxes  achieve  a  satisfactojy  balance,  the  increased  income  taxation  associated  with 
the  presum^live  realization  of  gain^  at  gift  or  death  would  have  to  be  offsetvby  reduced  transfer^ 
taxation'  [Altej^native  Approaches  to  Capital  Cains  Taxation  (Washington,  D  C   The  Brookings* 
Jnstitutipn,  1%6),  pp'  161-162)   Elsewhere  David  refers  to  the  "psychological  barriers  to 

.  increasetl  taxes  assessed  at  ^eath  "  (p  163)  Canadian  experience  lends  strong  weight  to  the  views 
along  these  lines  which  he* attributes  primarily  Jo  "investment  counsellors  ancj  lawyers"  (p 
l^n.),  suggesting,  perhaps,  that  such  groups  ar^rtiuch  more  important  in  the  tax  reforrri  process 
than  economists  like  to  think  *    «r'I  ' 

116  S?e  R  M  Bird,  'The  Ta^Kateidoscooe^  Perspectives  on  Tax  Reform  in  Canada/'  Canadian 
Tax /pvrna/,  XVIII  (SeptemOT^-October  1970)  45^  c 

117.  Brown,  op  cit  ,  p  73,  attributes  this  expression  to  the  Minister  of  f^inance,  Mr  Benson  F6r 
a  similar,  if  less  colourful,  statement  by  Mr.  Benson,  see  Budget  Speech,  June  18,  1971,  p  13 

1,18.  Allen  Grumbine,  "Alternative  Gams  Tax  Treatments  of  Decedents'  Appreciated  Capital 
3ksets,"  Vanderbilt  Law  Review,,  XXVII  (April  1974)  519. 

119^  Natioifial  Revenue,  1973  Taxation  Statistics,  p.  204 

120.  Ontario  Corrimittee  on  Taxation,  Report,  III,  pp  134-136 

121.  An  earlier  instance  may  be  found  in  /Report  of  the  Royal  Commission  on  Dominion 
f  Provincial  Relations,  II,  pp  119,  157. 

*  '  •  \       .      .  *' 

122  Ontario*Committee  on  Taxation,  Report,  111,  p  207  No  mention  was  made  of  the  dange^of 
a  return  to  the  "tax  jungle"  of  the  1930s,  although  this  may  haveb^n  w'hat  one  rei/iewr  of  the 
*.|?^ofthad  in  mind  whep  he  drew  the  opposite  conclusion,  namely,  that  Ontario  should  get  out 
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of  the  field  and  leave  it  to  the  federal  government  See  Michael  Jameson,    Death  and'Cift 
^  Taxes,"  Canadian  Tax  foumal,  XV  (November-December  1%7)  543 
*  «. 

,123.  1969  Ontario-Budget  (Toronto,  1%9^,  p  58 

>"H24.  7970  Ontario  fiuc/get  (Toronto,  1970),  p  29  » 
125  Charles  MacNaughton,  Ontario  hoposals  io^  Tax  Reform  m  Canada  Toronto,  ^970),  p  29 
126.  7971  0tario  Budget  (Toronto,  1971)  p  27 

127  Darcy  t^4$.eough.  The  Reconstruction  of  Economic  and  Fiscal  Policy  ip  Canada  (Toronto, 
1971),  p.  25  - 

f  ' 

128  'Darcy  McKeough,  /ntroduct/on  to  Svpplementary  Estimates  and  Tax  Legislatiorl  (Toronto, 
^197Up27.  '  ^ 

129  7972  Ontario  Budget -(Toronto,  1972),  p  37  A  new  gift  tax  was  introduced,  however 

130  Advisory  Committee  pn  Successiop  Duties,  f?eporf  (Toronto,  1973),  p  V  For  a  similar 
position,  see  Covey,  p.  163 

131  Ibid,,  pp.  10-11 

132.  Commons  Report,  p  34 

133  -Advisory  Committee,  Report,  p  1,4  ' 

134  Appendix  C  found  that  only  4  percent  (10)  of  the  farms  and  10  percent  (12)  of  the  family 
controlled  businesses  included  in  tbe  dutiable  estates  ift  1970  and  1971  were  reportedly  sold  to 
pay  taxes  It  is  also  noteworthy  that  less  than  600  of  the  10,000  estates  taxed  in  those  two  years 
reported  6uch  assets  In  no  case  were  these  sales  to  foreign  oywiers 

135  For  another  striking  example  of  the  truth  of  this  proposition,  see  ).'k.  Savage  arid  D.  Van 
den  Bulcke,  Transfer  Taxes  Their  Effect  on  Productt\^ity  and  (^ontrol  of  Our  Economy  (Toronto, 
Ontario  Economic  Council,  1%8),  Even  William  E  Crawford.^^ayment  of  Death  Duties,"  7973 
Conference  Report,  pp  244-254,  who  recognizes  on  p  2M  that  capital  gams  and  death  taxes  are 
quite  different  taxes  and  on  p  246  that  there  are  very  few  real  liquidity  problems  and  that  these 
can  be  alleviated  in  several  ways,  proceeds  to  spend  the  bulk^of  his  fviper  talking  about  this 
terrible  problem  "  ,         »     a  ' 

136.  7973  Ontario  Budget  (Toronto,  1973),  p  29  ° 

137  Since  this  Foundation  is  a  Crown  agepcy,  bequests  to  if  are  presumably  ^ift  not  subject  to 
the  20  percent  deduction  limityunder  th^n^ne  tax      .9  A  ^ 

138:  1974, Ontario  budget  (Toronto,  1974),  pff   ,  .  %  "^^^-^ 


1^9  Crumbine,  op  cit  ,  pp  505-514  ,    -  *  ^ 

-140  IbidTp  505      /       .  '^'^ 
;141.  Benson,  Taxing  ?o\siers,  op  cit.,  p  34 

142  Crumbine,  op  cit  ,  p.  508,    ~         '  ^  ^ 

143.  Commons  Report,  p  32. 

144  For  a  lengthy  exposition  of  the  relevant  provincial  and  federal  rjj|^s,vYith.je5pett  t6  farrns, 
seCC  D  F  Skerrett/.^lnterspousal  Transfers  and  FamHy  T^rm  transfers,"  7973  Conference 
Reporl  pp,  260-301  ,     \        '  ■ 
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145  As  noted  above  (note  135)  the  1973  paper  by  Crawford  is  particularly  interesting  in  this 
regard  because  he  shows  rDuch  more  awareness  of  the  arguments  going  the  other  way  than  do 
most  authors  He  even  cites,  for  example,  one  of  the  few  efforts  to  explicitly  demythologize  th^ 
family-firm  issue  (see  R  M  Bird,  "The  Case  for  Taxing  Personal  WealtK,  '  7977  Conference 
Report,  pp  20-41)  Yet  somehow  he  is  able  simply  to  ignore  both  argument  anrd  evidence  and 
discuss  at  length  the  "liquidity  problems  occasioned  by  the  combined  effect  of  death  duties  and 
tax  on  deemed  capital  gains'^  (the  subtitle  of  his  paper)  Other  commentators  took  the  easier 
rout^^of  simply  ignoring  any  fact  or  opinion  contrary  to  their  own 

146  See,  for  exar^iple,  the  references  to  the,papers  by  Kurtz  and  Surrey  and  Waterbury  in 
Crumbme,  op  cit  ,  pp  507-510  ^ 

147  See  Bird,  7977  Conference  f?eport,  pp  20-21 

148  On  the  left  s/e  "Minofwy  Report  of  the  Member^  of  the  New  Democratic  Party  on  The 
House  of  Common^tanding  Committee  on  Finance,  Trade,  and  Economic  Affairs  Regarding  the 
White  Paper^n  Ta;sation,''  OetQber  5, 1970,  which  advoated  taxatiion  of  capital  gams  at  full  rates 
and  Ueaiing  gifts  and  bequests  as  inconie  but  nevertheless_wanted  specially  favourable  rules  for 
family  farms  (Traditionally, *the  Western  farmers  pro>^de  onroHhe^rongest  suppt)rts  for  the 
NDP(socialist)party.)Ontheright,  seethe  brief  of  AlbertainCpmmon^  Mmutes,  No  ^2,  pp  45, 
62,  94-%,  which  argued  that  the  combined  effect  of  capital  gams  and  estate^taxes  was  contis- 
calory  and  would  destroy  family  farm  units     ^  .  * 

149  This  point  is' made  by  Crawford,  ^p.  cit  ,  p  247  See  also  RE  McKay,^;Torward 
'AveragingXCanad/an  Tax  /ourna/,  XXI  (March-April  1973)  134-143,  for  an  outline  of  this^ystem 
twhich  permit^  the  postponement  of  taxation  on  certain  kinds  of  incofrie  (including  capita  g^ins) 

through  the  purchase  of  an  income-averaging,  annuity  contract  Vladimir  Salyzyn  /ncom^ 
Averagmgl^ndCanad/an  Tax  Reform  (Don  Mills,  Ontario  CCH  Canadian  Ltd  1971),  describes 
the^neW  averaging  system  as  a  whole. 

l^^^nithese  various  provisions,  see  Crawford,  pp  i5V252  The  ♦me  author  (p  253) 
characterizes  the  Ontario  provision  for  share  payment  (which  appears  to  havebeen  based  on  the 
British  experience  with  EDITH)  as  probably  unworkable 

151   For  one  interesting  wggesUon  along  these  lines,  see  John  Bossons,  "The  impact  of  Tax 
Rates  o«  The  Effe^jt  of -T^'  Reform,"  1970  Conference  Report,  pp  26-27,  where  a  system  of 
^utorriatic  loans  (ai^  mi^tesi  rate  higher  than  the  governnrient  borrowing  rate)  was  suggested  to 
alleviate  any  liqCiicuty-problems  arising  from  deemed  realization  * 

..^152  See  fof  J^ample,  john  M  .Fuke,  "Post-Mortem  Estate  Planning,"  7972  Cor^ferervze  Report, 
"  p.  267,  whd^omplains^  that  at  an  interest  rate  tied  to  the  yield  on  government  bonds,  the 
installment  scheme  is  no  bargain  . 

153.  CrurT^rie,  op  cit.,  pp  509-512,  reviews  the  reaons  usually  advanced  to  show  the 
Inadequacy  of  sucK  solutions 

154  lohnWssb<)s  '^Economic  Overview  of  the  Tax  RefornrTtegislation,"  7977  Conference 
Report,  p.  S3  SeeiisQ^rd,  7977  Conference  f?eport,  pp  16-1^for  an  attack  on  the  "deterrent 


view 


155  Advisory  Committee,  f?eport,  p  7       ^  "^X^ 

156  See  in  particular,  Canadian  Institute  of  Chartered  Accountan'ts,  So/v/ng  jhe  Valuation 
Problem  (Toronto,  1972)  (a  ceprinted  series  of  articles  from  the  Canadian  Chartered  Accountant); 
also  George  Ovens,  "Preliminary  Notes  on  Canadian  Price  and  Value  Problems  Resulting  from 
?ax  Reforms,"  Canadian  Tax  lournal,  XIX  (September-October  1971)  401-409  and  Graham  W 
Wrighf,  "Fair  Market  Value  and  Security  Valuations  under  The  Tax  Reform  Bill,  Lanaaian  Tax 
Journal  XIX  (November-December  1971)  500-507.  ^  ' 

157  Ten  regional  offices  were  estabhshed,  compared  with  the  previous  three  (A  M  Allan,  "Tax 
Reform  and  Valuation  for  Capital  Cains,"  7972  Conference  f?epori,  |5p  407-493,  also  Department 
of  National  Revenue,  Taxation,  Information  Circular  No  72-25,  September  12,  1972),  *^ 
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158  This  assessment  is  based  on  communication  with  the  Canadian  Association  of  Business 
:  ^  Valuators  ds  well  as  on  discussion  with  other  tax  practitioners. 

«{• 

*    159.  David,  op.  cit ,  pp.  149-150. 

%'  :  

lis  amount  has'beenKalculated  by  applying  the  appropriate  marginal  tax  rat€»  for  the 
«  avehifie  taxable  Income  for  each  class  to  the  net  taxable  capital  gains  fopeach  income  tlass 

161  The'^cafb^jlation  for  Quebec  is  derived  by  applying  Quebec  marginal  rates  and  assuming 
I   that  the  propor^qn  of  net  gains  taxed  in  each  class  is  the  same  proportion  that  total  gairtt  taxed 

to  Quebec  resider^H^y  the  federal  government  is  to  total  gams.  '  / 

•  '    \      .1  ^  /  . 

162  KuKB  Bhatia,  "Extirpation  and  Taxation  of  Capital  Cams  in  Canada/'  7977  Conference-^ 
\  J?epoft/ pp.  91-103. 

163.  See  note  13,  supra. 

164.  This  figure  should  strijctly  be  reduced  further^,  say,^  to  $22  nF^iHion,  to  allow  for  the  fact  that 
Albettaand  (previously)  Saskatchew^m  refunded  the  death  taxes  collected  on  their  behalf  to  the 


Overview,"  op  cit^^  pp 


55-57. 


frstto  be  almost  no  rele^vant  research  oh  the  substitutability  of  lifetime  for 
Y'u*.*.^*,,..^  »the  observed  reluctarxie  of  most\vealthy  people  to^^iyoid  death  tax  by 

r'^^llfting'Higgfi^Kmat  there  is  something  to  thj^  argument  m  theS^t  Se^  Carl  S  Shoup,  Federaf 
*  ^  Estate  at^d  Cift  Taxes  (Washington,  D  C   Th^^^r^kmgs  Institution,  1%6),  pp  21-25,  on  some 
"'possible  reasons  for  the  lack  of  lifetime  giving  ,See  also  the  interesting  argument  attrributed  to 
one  of  the  wealthiest  Canadians  of  recent  times  m  the  quotation  at  note  81  supra. 
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"  the  SYSTEM  FORJEGULATION  AND  ASSISTANCE  OF  CHARITY 
IN  ENGLANDl^ND  WALES,  WITH  RECOMMENDATIONS 
ON  THE  ESTABLISHMENT  OF  A  NATIONAL  dOMMISSION 
V  ON  PHILANTHROPY  IN  THE  UNITED  STATES 


'  Donald  R.  Stfuehlert  '      /       "  j 
I  •  / 

:v  '  Introduction 

k^'  '  '  ' 

'f  Jhe  1972  Ditchley  Conference 

f 

\  In  '1972  the  Coupcil  on  Foundations  sponsored  a  discussioryat  Ditchley  Park 
near  Oxford,  England,  on  the  general  subject  of  charity,  or  philanthropy,  and 
jt$  proper  j-ole  in  fulfilling  societaf  needs.  The  results  of  the  conference  were 

r  published  by  the  council  in  "Philanthropy  in  the  Seventies:  An 
AtiglorAnfierican  Discussion"  (1973).  (Summary  papers  on  the  English  and  U.S. 

^  systeftis  of  cbarity  were  prepared  by  Christopher  P.  Hill,  first  Chief  Charities 
Commissioner  under  the  1%0  ^Reconstituted  Charity" Commission,  and  F. 
Eiferson  Andrews?^ President  Emeritus  of  The  Foundation  Center.  Also 
mcluded  in  the  published  report^were  summaries  of  the  debates  and 

^  comments  on  the  conference  by  tjarfy  V.  Hodson,  for  the  British,  and  John  1. 

f:.  Corson,  for  the  .Unite^  States.) 

7^1.  Perhaps^  more*  important  than  t|ie  published  material  on  the^Ditchley 
Conference  was  the  strong  feeling  ^arried'back  to  the  United  States  by  those 
;  responsible  for  directing  charitable  efforts  that  certain  aspects  of  British 
treatment  of  charity  hiight  be  applied  in  some  form  in  tRe  United  States  for 
the  general  benefit  of  charities  and  the  public.  In  hearings  before  the  Sub- 
/Committee  on  Foundations  of  the  Senate  Committee  on  Finance  in  October 
rJ973,  Alan  Pifer,  President  of  Carnegfe  Corporation  of-New  York  (which 
!l^f?,?JP®^    finance  the  Ditchley  Conference),  testified  as  to  the  need  for  some 
ISif?^^^^  supervisory  center,  sympathetic  to  the  needs  of  charity  and  the  public, 
H)yJj.K"  would  have  the  following  prmcipal  functions.  (1)  power  to  determine 
S-Si?^"^^'^'®  status;  (2)  maintenance  of  a  central  register  of  charities,  with  list- 
^^ngs  111  the  register  being  a  guarant^e  of  tax-exempt,  charitable  status;  (3) 
^  ^"^'^s     charities;  (4)  assuring  that  tegal  standards  applying  to 

l^rflp.arities  were  enforced;  (5)  issujng  advisory  opinions  on  legal  consequences 
^  of  proTOsed  actions  by  charitable  organizations;  (6)  periodic  gathering  and 
^^  publication  of  information  on  activities  and  assets  of  charitable  organizations, 
l  J7)  advising  Congress  and  the  executive  branch  on  charitable  matters.  ^  ' 
l  As  ainplified  by  Marion  Fremont-Smith  in  the  1973  hearings,  the  functions 
;  of  such  a  supervisory  body  as  spelled  out  by  Alan  Pifer  are  pafrt  of  a  structure 
/  witlx:?striking  similarities  to  the  English  systeih."  Ms.  Fremont-Smith  pointed 
"  out  that  this  \vas  no  accident  but  rather  a  result  of  those  testifying  before 
"  Congress  having  atterjded  the  Ditchley  Conference  and  their  further  thoughts 
;  dn  thej^ossibility  of  adopting  some  parts  of  the  English  system  in  the  U.S.  In 
Jfact;  the  creation  of  a  National  Commission  on  Philanthropy  recommended 
;  by  Sheldon,  Cohen,  another  Ditchley  participant,  as  an  organization 
^  jndependent  of,  the  Treasury  Department  and  any  ojher  existing  organization 
;^3aipf)ears  to  be  modeled  on  one  particular  part  ot  the  English  system,  the 
^Charity  Commission.      .  ■ 
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This  paper  is  designed  to" stimulate  further  thought  as  to  the  desirability  and 
potential  scope  of  )d  national  commission  on  philanthropy  or  equivalent 
organization.  It  is  based  on  a  number  of  interviews  with  representatives  of  the  > 
Charity  Commission,  the  Inland  Revenue  Service,  solicitors,  and  others 
interested  in  the  charitable  area  in  Eogland-and  on  discussions  with  the  man 
or>  the  street,  conducted  during  a  sabbatical  year  spent  in  London 

ASummary  Description  of  English  Practice        -      ^  ' 
^  and  Assistanci  of  Charities 

The  assistance  function  is  taken  quite  .seriously  in  the  Engljsh  system  and  is 
perhaps  the  greatest  cause  of  envy  of  the  British  system^y  U  S.  charitjes, 
whicKfeel  that  most  of  the  emphasis  in  this  country  is  on  regulation  with  little 
attention  given  to  assistance.  ,  ^  . 

An  .understanding  of  the  English  charitable  landscape  is  almost  impossiW?* 
without  an  historical  perspective.  This  paper  is- not  aimed  at  a  scholariY 
analysis  of  the  history.  Two' of  the  bejt  works  in  this  area  arej  W,  K.  Jordan, 
"  Phibnthropy  in  England  1480-1660  (New  York,  1959)^and  Davic^Owen,  English 
^Philanthropy  1660-1960  (Cambridge,  1964).  Two  standard  works  on  the  legal 
aspects  of  this  area  are  Tudor  on  Charities,  sixth  ejdition  (London  1967)  and 
Keeton  and  Sheridan,  The  Modern  Law  of  Charitjes,jecon^  edition  (Belfast, 
1971)t  ^  <  V 

A^has  been  pointed  out  by  most  commentators,  untiJ  the  late  nineteenth  ^ 
*  century  the  English  government  depended  upon  private  charitable  initiative  to 
bear  the  chief  responsibility  forsociarl  improvement,  with  the  state  assuming 
an  interstitial  role  in  the  development  of  what  we  would  consider^ modern 
'  social  welfare  services.  This  is  true  of  welfare  payments  to  the  poor  estab^ 
hshment  of  hospitals,  development  of  education,  and  almost  all  otjier  fields  m 
the  area  of  social  welfare.  The  mark  of  history  on  English  chanties  is  of  more 
than  academic  interest.  The  strict  view  of  the  Charity  Commission  and  English 
courts  generally  as  to  the  scope  of  cy  pres  may  be  traced  to  gifts  in  medieval 
times  made  more  for  the  benefit  of  the  soul  pf^the  donor  in  purgatory  than  for 
the  specific  purposes  of  the  church  or  relief  of  the  poor.  Under  this  general 
philosophy,  the  "dead  h^and"  of  the  donor  could  be  expected  to  be,  was,  and 
IS  respected  in  a  wcTy  that  seems  restrictive  in  modern-day  circumstances.  A 
substantial  portion  of  the  work  carried  on  by  the  Charity  Commission  consists 
of  making  modern  sense  out  of  gifts  and  bequests  made  in  trust  some  two  or 
three  centuries  ago  And  the  present  English  system  for  regulation  ^nd 
assistance  of  charities  and  pressure  for  reform  of  the  system,  which  continues 
to  date,  cannot  be  understood  without  considering  past  history  in  ibxs  ^rea 
With  the  rise  ot  towns  in  the  sixteenth  century,  the  dissolutilofT  pf  the 
V  monasteries,  the  distribution  of  the  lands  of  the  rich  by  Henry  VIH,  ancl  a  host 
of  other  economic  and.politic^l  factors,  the  existence  of  poverty_^a  nationa 
probJem  v^as  recognized  in  the  Pctor  Relief  Act  of  1601  which  allied  local 
authoht.ies  to  leyy  a  compul^>»tv  property  tax  for  the  relief  of  poV^srty  The 
Statute  of  Charitable  Uses,  enactedgn  the  same  Y^ar,  constitutes  the  startmg 
-point  of  the^cnodern  law  of  charities.  •      ^  M, 

The  process  begun  by  the  Statute  of  Charitable  Uses  was  twofold.  Fjrst,  it 
was  felt  .necessary  to  establish  a  system  for  'reformihg.  abuses  in  the 
administration  of  property  contributQ^d  for  charitable  purposes.  A  system  was 
set  up  for  the  appointm^t  of  ad  hoc  commissioner?  to  inquire  into  allegations 
of  negligence,  maladtrrfnisttation,  ^and  ^iv^rsibn  tif  cHaritablpjfands  to  non- 
charitable  objects.  Second,  the  preamble  to  the  Statute  of  CiVaritable  Uses, 
*'  still  the  basis  for  the^def initfen  of  charitable  purpo§es^  s^t  out  a  v>We  variety  of 
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purposes  that  were  deemed  charitable,  the  list  was  not  intended  to  be 
exhaCistive-but  to  serve  as,  a  guide  to  stimulate  donors  m  devoting  their 
resources  to  improvement  of  Social  conditions.    ^^-^^  \ 

The  regulatpry  and  reformatory  aspect  of  the  system  set  up  by  the  Statute  of 
Charitable  Uses  eventually  proved  to  be  an  uawieldy^ethod  of  controlling 
charitable  administration.  By  tf\e  early  nineteenth  ^ntury>  it  Was  generally 
suspected  and  confirmed  that  the;^*was  substantial  maladministration  m  the 
Charitable  area.  In  1818  Parliament  set  up  a  commission  under  He^nry 
^Brougham  which  was  limited  to  an  investigation,  and  recordation  of  .all 
charitable  trusts  for  the  education  of  the  poor^m  England  and  Wales  In  the  19 
years  during  which  the  Brougharrt  Commission  functioned  numerous  cases 
calling  for  reform  were  discovered  (the  costs  of  the  inquiry  were  in  excess  of 
200,000  Pounds  Sterling,  a  staggering  amoilnt  at  that  time).  Perhaps  more 
important,  the  commission  inquiry  established  the  variety  of  existing 
charitable  trusts  ancLsuggested  to  the  Select^p:)mm>ttee  which  reviewed  its 
findir)gs  that  $6me  |$vstem  of  systematic  control  should,  be  established. 
•Although  the  f^eportW  the  Select  Committee  on^  the  need  for  systematic 
supervision  of  charities  wiis  .puj^lished  in^  1835,  in^fjuehtial  and  strong 
resistance  of  some  p{  the  most  important  ch^tjesjo  anyLcontrol  prevented  a 
statute  from  being ^na^cted  umLri853.^C.^^^^^^^         .  I     :\  ^.^.-j^,^^ 

The  Charitable  Tcust  Act  j>f  1853  and  its  amending  act  of  1855  establfshea 
the  first  Chariiy  Commission  "The  commission  was  n6t  subordinated  to  any 
government  department^  Two  ^(  the^thje^joorryji^^ 
professional  and  salaried  appointments,  the  thir3^!^merrBer"TT^^  being  a 
member  of  Parliarpent  who  acted  as  the  comrmssion's  /representative  in 
answering  parlianientary  questions  on  chanties  and  m [^introducing  bills 
prorripted  by  the  commissioners.  ^    .  ' 

The  1853  Charity  Commission  had  wide  pQwers  of  iijivestigatjon  and  inquiry 
To  put  into  perspective  the  modern  Chanty  Commissipn,  esteiblished  by  the 
Charities  Act  of  1960,  it  is  useful  to  consider  the  powers  of  the  original  com- 
mission Under  the  1853  legislation  and  other  miscellaneous  acts  promulgated 
through  1939,  the  Charity  Commission  Had  the  folfowing  powers:  ^ 

1.  The  commission  could  give  advice  upon  the  supplication  of  the  trustees 
or  others  concerned  in  administration  of  the,chantable  trust,  the  trustee  could 
rely  on  advice  given,  an  indemnity  essentially  being  given  to  those  who  acted 
upon  an  opinion  of  the  commissioners. 

2  Upon  application  by  trustees  or  .others,  the  Charity  Cofnrnission  could 
Control  dealings  with  the  propert\^  of  trusts^  control  legal  proceedings  by 
trustees,  and  act  with  respect  to. compromise  of  claims^^  - 

/  "  *  V* '    ^iit'  ^ '    '  -  -        <  -  - 

3.  Th^commission  could  investigate  adna^inisiratiorrpf  chanties,  requiring 

accoums  and  other  information  and  taking  fifetfitei^actibn  through  the  courts 
or  att^r^  general  that  appeared  prppe(,        t    :  ^  . 

4.  Tni^commission  had  power  to  §pp^int  or  re.move  trustees  or  officers  and 
could  make  schemes  within  the  limits  of  thecy  pres  doCfririe  as  apf)lied  by  the 
courts,  subject  to  ^appeal  to  the  Chancery  Division.  * 

How  did  the  Original  Chartty  Corfimission  system  perform  in  practice?  By 
c^dmission  of  the^commission  itself  and  on  analysis  by  the  Nathan  Committee, 
whose  report  w^the  precursor  of  the  1960  Charities  Act,^'the^answer  has  to  be 
that  it  did  not  v|ork  very  well.      \  ^         .       s  ^ 

For  exarnple,g  under  the  Charitable  Trt^t^mepdment  Act  of  1855  an 
obligation  was  irhposed  upon  .all  charitable  trustees  not  specifically  exempte^l 
*to  submit  actoubts  annually  to  the  Charity  Commission.  A  striking  illustration 
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of  the  kind  of  problem  exii)ting  was  that  lessjthan  a'third  of  the  trusts  known 
to  the  Commii>'>ionoQ'S[bubmitted  their  accounts,  -due  partly  to  the  ignorance  of 
sorne  trustees  abouf  their  obligation,  partly  to  shortage  of  staff  m  the  Charrty 
Commission  itself,  but  principally  because  the  absence  of  any  specific  penalty 
for  failure  to  submit  them  seems  to  suggest  that  the'  obligation  was  not 
regarded  very  seriously  A  major  problem  was,  that  of  staffing,  exacerbated 
by  the  absence  of  any  cabinet  officer  to  represent  the  interests  of  the  Charity 
Commission  before  Parliament,  In  1860,  with  responsibility  for  about  32,500 
trusts,  the  commission  had  a  btaff  of  approximately  §0,  with  the  legal  staff 
numbering  25  In  1950,  with  an  estimated  80,000  charitable  trusts  under  its 
jurisdiction,  th^  commjssion  staff  had  grown  to  125  but  the  legal  staff  had 
shrunk  to  about  20  The  1950  legal  staff  consisted  of  two'  commissioners 
(excluding  the  Parliamentary  commissioner),  eight  people  in  the  position  of 
chief  clerk,  principal  clerk,  or  senior  legal  assistant,  and^ten  other  clerks  or 
legal  assistants  2  Given  the  limited  staffing,, it  is  no  surprisejhat  the  pre-1960 
Charity  Commission .  acted  almost  entirely  by  responding  to  requests^  of 
trustees  or,  in  rare  cases,  acting  when-some  specific  problem  in  the  charitable 
area  attracted  public  nOtice  Many  suggestions  for  amending  the  charities  law 
were  recommended  by  th^  commissipners^  but  with  no  contacts  with 
Parllartient  e;iC€p?  through  the  back-bencher  who  worked  as  Padiamentary 
cornmissior^er^  few  of  tjne  corrimissioners'  suggestions  bore  fruit  in  tegis^lation^. 
As  the  Nathan  Committee  poted,  since  the  last  major  legislation  had  occurred 
in  1869  the  c,onnrni5sio(iers  may  ^well  \\a\^  simply  despaired  qf  making  changes 
in  the  structure  of  their  rfetatiofjs  wiih  goyernknent  '   ^  ,        \  ^  * 

Finally,  a  very  narrow  co^^^ction  of  the  d9Ctrine  of  cy  pres  in  the  courts 
limited  the  ability  of  the  C^it|{',  Comi*n1^sion  to  make  "schemes,"  in  English 
parlance,for  the  applicdti0(t^fi:he  funds  of  ancient  trusts  for  purposes  more 
consistent  with  modern  ch^ttaole  theory  The  typical  problem  in  this  area  is 
that  of  a  trust  for  distribution  of  brea^  or  flannel  petticoats  or  other  payments, 
in-kmd  to  ti\(^  ppor  inhabitants  of  a  local)  parish  While  admitting  the 
outmoded  nature\pf  this,  sort  of  gift,  the  courts  tended  to  remain  adamantly 
tied  to  the  principle  that  the  expressed  intenfion  of  the  original  donor  must 
prevail  ' 

The  following  section  examines  the  extent  to  whid?  the  oempletely  revised 
Charities  Act  of  1960  and  the  reestablished  Charity  Commissfbn  corrected  the 
defects  of  the  system  that  existed  prior  to  1960  At  this  point  it  is  enough  to 
note  that  the  present  Charity  Commission  must  be  seen  as  a  successor  in 
function  to  the  original  commission  and  to  previous  efforts  aimed  at 
encouraging  charity  and  imposiog  some  sprt  of  control  over  potential  abuses. 

The  commission  continues  primarily  asa  pubJic  body  charged  with  assuring 
that  charitable  trustees  act  in  ,accordan^^with  thejr  trusts  The  commission 
also  acts  in  many  ways,  formally  or  informal^^^^a  government-paid  advisor 
to  trustees  and,  in  torvnectron  with^the  off lei^Tcu^dian  function,  as  a  means 
for  prov  iding  free  managerial  services  to  charity  Vmajor  change  made  by  the 
4#60act  IS  that  the  Charity  Commission  is  the  uwal  arbiter,  within  its  juri|dic- 
tion,  as  to  the  charitable  status  of  OKgani^afions  for  all  p«rpc?s,es.  Under 
section  j  of  the  1960 'act,  "an  institution  shall  for  all  purposes  other  than 
rectification  of  the  register,  be  conclusively  presumed  to  be  or  have  been^X 
charity  at  any  ticn^  whe>i  it  is  or  was  on  the  register  of  chanties'." 

The^  effect  of  (^harity  Commission  registration  as  creating  a  c<ji1'clusive 
presumption  for  all  purposes"  extends  to  the  area  of  taxation  In  particular, 
chanties  are,  by^virtue.of  theifTtatus,  relieved  from  50  percent  of  property 
taxes  otherwise  payable  The  local  authority  may  at  its  discretion  allow  up  to 
an  additional  50  percent  relief  from  such  taxes  ,  . 
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In  the  income  tax  area/ registration  of  the  charity  potentrally  exempts  the 
registered  organizatioo  from  all  income  taxes  including  capital  gains  taxes.  To 
.  actually  be  entitled  to  full  tax  exemption,  the  ch24-ity  must  not  have  "trading 
income,"  analogous  to  unrelated  trade  or  businessNncome  under  the  Internal 
.  Revenue  Code,  and  the  Inland  Revenue  must  be  sattij^ed  that  all  funds  going 
to  the  charity  are  in  fact  expeodcfTfor  charitable  purposes. 

To  greatly  ovjersimplify  the  relation  between  the  Charity  CommTssion  and 
Inland  Revenue,  it  can  be  said  that  the  commission  is  primarily  interested  in 
an  "orgariizational  test"  of  whether  an  entity  is  organized  for  exclusively 
charitable  purposes,  while  Inland  Revenue  is  more  concerned  with  an 
"operational  test"  of  whether,  for  tax  "purposes,  the  activities  and  expenditures 
of  the  charity  are  such  that  tax  exemption  is  justified.  In  the  case  of  a  trustee 
who  acts  outside  the  scope  of  his  trust,  the  Charity  Commission  ccin  institute 
pp^ceedings  to  surcharge  the  trustee  individually  for  amounts  misspent.  Jhe 
sanction  of  Inland  Revenue  for  noncharitable  activities  is  the  denial  of  tax 
i^xemption  on  all  or  part  of  the  charity's  receipts. 

Except  in  egregious  cases,  the  Charity  Commission  is  not  directly  involved 
with  control   pver   methods  of   solicitation   ernployed    by  charities. 
House-to-house  Collections  and,  street  collections  are  generally  within  the 
police  power  exercised  at  the  cabinet  level  by  the  Secretary  of  State  iof  Home 
Affairs.  Certain  pational  collections  are  authorized  on  a  national  basis  by  the 
.  HomeOfffce.  Other  local  collections  vyould  be  authorized  upon  application 
Jto  thejocal  poUce  author^ity.  Ceperal  regulations  are  approved  by  the  Hom^»* 
'  Oftica,4hrthe  saJiTB  way  as  for  collection  box  platem^ent  and  reguliiiion. 
Curiously,  ex^iMt  iof  very  general  fr^gd  preventibn  legislation,  no^irect 
control  js  ej^ercised  over  mail  solicitations.  When  dis^cussing  this  with  charj%ies 
and  the*  regulators,  tbe  rationale  given  was  that  no  regulation  vyas  necessary 
t^since'Jsuch  solicitations  are  basidally  ineffective.         .    ;       !  1 


THE  CHXRITY  commission  U1>IDER 
TOE  CH>VRITIES  ACT  OF  I960 


General  Structure 


The  Charity  Commission,  under  its , three  commissioner^,  has  a  staff  of 
^approximately  350  and  a  budget  of  ovagL  1,000,000  Pounds  Sterling  a  year. 


On der  general  gpvernment.decentralizSPbn  procedures,  approximately  on§ 
third  pfUbe  total,  stafi  is  locate^  in  Liverpool.^  For  the*  mo^t  part,  najtional 
.  charitieiareha'ndled  out  cff  the  London  office,  with  the  Liverpool  office  carry- 
ing on  registrartion  and  advisory  functions  wjth  respect  to  Northern  England. 
Sirrte  the  Chief  Inspector  6f  Taxes  (Chapity)  and  his  staff  of  180  are  locdted  in 
Liverpool,  the -small  Accounts  Scrutiny  Section  of  the  Chawty  Commission  is 
;  'also  located  there,  ■        •  /  •  ^     -  >  - 

,  Q|  the  three  charity  commissipners,  twA  are  required  to  be  barristers  ojr*' 

sptlcitors.  Interestingly,,  tjie  position  of,  Chief  Charity  ComiriiSsioner  h^s,  tp, : 
!^^dat^,  been  held  by  the  non-lawyer  member  of  tKe  commission.  The  first  Cht^f 

Conimissiorler  was  Christopher  R.,Hill,  assigned  to  the  Cha/ity  Commission 
'  ^  from.the  Home  Office  tp  draft  what  eventually  became  the  1960  Qiarities  Act. 

\the  present  Chief  Comrhissione?,  T.C.-  Green,  assunned  the  position  uobn 
/lull's  retirement  in  1%5.   .  '  .    .  f 
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To  appreciate  Hill's  effort  in  drafting  the  Chanties  Act  of  1960  one  need 
onlv  rvo^i^thdt  there  have  been  n&  amendnnents  to  the  act  and  no  call  for 
amendments.  This  is  some\i^hat^siounding  in  that  all  of  the  substantive  law 
directly  applicable  to  chanties  and  their  definition  is  contained  in  the  act  and 
tha{Hall  prior  legislation,  mvolviiig  some  200  enactments  including  those.with 
respect  to  mortmain,  were  repealed  or  amended  by  the  .1960  act  In  addition, 
^  the  annual  reports  of  the  pre-1960  commissioners,  v\hich  had  Largely  becofne 
fmere  statistical  reports,  were  turned  by  Hill  into  relevant  descriptions  of  the 
^commission's  general  work  with  detailed  analysis  of  problems  facing  the 
commission 

The  following  description  of  the  opera.tion  of  the  Charity  Commission  is 
organized  according  to  the  functions  carried  out  within  the  commission's 
different  departments  Snce  compulsory  registration  was  a  major  change 
instituted  by  the  1960 .act  and  carries  with  it  the  conclusive  presumption  pf 
•charitable  status,  this  area  of  commission  work  is  exarnined  first  Other 
advisory  and  assistance  functions  are  then  outlined,  aJong  with  consideration 
of  relevant  provisions  pf  the  Charities  Act. 

^  Registration  » 

When  the  19llD  thacities  Act  was  passed,  .concurrent  jurisdiction  was  given 
to  the  Charify  C6mi)iission  and  th^  Secretary  of,  State  for  Education  ^and 
Science  for  certain X^nds  of  chanties.  Educational  charities  of  all  types  vyere 
,  administered  by  the  latter,  a  situation  that  created  certain  conflicts  within  the 
office  of  the  Sec^retary  itself  For  exan>ple,  as  administrator  of  educational 
institutions,  the  office  might  be  pressing  fpr  a  change  in  the  educational 
or  charitahJe  purposes  of  ^  organization,  and  as  administrator  under  the 
Charitle^Act,  it  would  be  required  to  judge  whether  changed  purposes  were 
permissible  The  Education  Act  of  1973  terminated  the  powers'of  the  Secretary 
of  State  for  Education  and  Science  under  the  Chari^Jies  Act,  giving  the  Charity 
Coo^mission  sole  jurisdiction 

As  of  Decer»ber  31,  1973,  94,501.charities  were  listed  on  the  central  register 
maintained  by  the  Charity  Commission  T9  increase  the  usefulness  of  the 
central  register,  lO' regional  registers  hav^  been  established  for^,  national 
charities  £fnd  numerous  registers  with  local  authorities  are  rtiaintained  which 
hsi  local  charities  of  partio^larmtereyt  to  donors  and  donees  in  the  locality  In 
r,  \,  \  addition  certain  veteran  and  disabled-person  charities  must*register  w^th  the 
V  ' ' ^  local  authority  in  which  their  head  office  is  Ibcated,  as  well  as  with  the  Charity 
%     ^j^^mmission,  primarily  for  control  of  solicitation  practices 

Registration  of  Existing  Charities  \      ^  . 

At  the  time  the  Chanties  Act  was  being  considered  by  Parliament,  it  was 
,  estimated  that  there  might  be  some  150,000  charities  to  be  registered  under 
sectipn  4  of  the  act  Section  4  requires  charity  trustees  of  aqy  fharity  to  apply 
for  registration  unless  they  are  excepted  by  the  act  or  by  regulation  of  the 
Charity  Commission.  Ip  early  reports,  the  commission' expressed  its  hope  tMt 
registration  of  existing  charities  would  proceed  at  the  rate  of  something  like^ 
30,000  a  year,.  In  fact,  because  of  difficulty  in  communicating  the  registration 
requirenient  to  trustees,  th^,  number  registered  per  y^ear  reached  a  peak-  of 
ia,400  in  19.64  with  about  15,000  chanties  beir^g  registered  in  1962  and  1963 
Considerable  ingenuity  was  exercised  by  tTie  Charity  Comnnission  staff  in 
contacting  organizations  required  to  register  who  had  not  done  so  'FoP- 
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example,  the  Brougham  reports  of  the  early  nineteenth  century  were 
examined  to  locate  parochial  chanties  existing  at  that  time,  these  were  then 
purscied  with  the  help  of  the  National  Council  of  Social  Service  and  local 
^aiithoritfes.  Considerable  difficulties  were  encountered  with  the  registration 
»of  smaller  charities  whose  trust*documents  may  have  been  lost  or  misplaced 
or,  in  n/any  circumstances,  where  older  trusts  were  established  orally. 

The  registration  card  prepared  for  each  charity  lists  the  name,  governing 
Instruments,  objects,  geographical  area  benefited,  income.  Inland  Revenue 
reference  number  if  applicable,  person  in  charge,  and  various  geograpnicat 
identification  material  Three  indexes  are  maintained  in  the  central  London 
Office,  one  on  a  geographical  basis,  another  alphabetically,  and  the  third 
filed  in  accordance  with  the  purposes  of  the  charily.  In  addition,  cards  are 
prepared  for  local  authorities  to  be  kept  in  a  local  index  and  additional  copies 
Cfi  slips  for  national  charities  are  het^l  at  the  10  regional  centers.  Typical  of  the 
practical  problems  involved,  the  Charity  Commission  has  made  it  clear  that 
^existing  organizations  "w*hich  had^been  accepted  as  being  charitable  were  in 
^  fact  registered  without  too  close  a  scrutiny  of  their  objects. "3  In  essence,  a 
^more stringent  standard  is  applied  to  new  charities  seeking  registration  for  the 
first  time  simply  because  Parliamentary  sentiment  during  debate  of  the  1960 
act  was  that  organizations  that  had  long  been  treated  as  charities  fpr  tax  and 
other  purposes  should  be  sympathetically  treated  when  applying  for 
registration.   ,  .  •  ,  M    ^  ^  -    '  .  i  ' 

*    .With  Respect  to  statutory  provisions,  it  should  be  pointed  out  that  although 
charity  trustees  are  required  tp  registe/,  the  only  initial  penalty  for  non- 
\  registration  is  that  the  trustee  "may  be  required  by  order  of  the  Coritmissioners 
to  make.good  that  default."  In  an  extreme  case,  the  comrnissioners  can  report 
a  refusal  to  register  to  the  Attorney  General,  but  consistent  with  a  low-key, 
^^ersuasiye  approach  in  dsserting  its  powers  under  the-  1960 ,  act,  the 
""commission  has  not  resorted  to'this  type  of  pressure.  ,  ' 

Registration  requirements,  and  other  aspects  of  the  1960  act  as  to  powers  of 
tj)e  Charity  Commission,  do  not  extend  to  all  charities.  The  second  schedule 
to  the  X960act  lists  a  num^ber  of  organizations  that  are  exempt  from  registra- 
^  tlon  and  regtrtation    universities  exempted  by  oi^der  dr  the  Qxieen  (all 
universit!ies  are,  in  fact,  exempted), 'the  British  {vluseum,  certain,  employee 
,  benefit  and  Friendly  Societies.  The* commission  also  has  ^ower  to  except 
'certain  charities  by  order  or  regulation.  This  ha$  been  done  in  the^se  of 
.  organizc^tions  Ifke  the  boy  scputs  and  girl  scouts,  most  voluntary  sc^o^s,  and 
,^  ajarge  num'berof  religjous  charities.  Finally,  all  charities  thalt  do  ndt.have  a 
.  '  permanent  endowment,  income  from  property  amounting  to  more  than  15 
Pounds  Sterling  a  year,  or  the  use  and  occupation  of  any  land  are  exenipt.  this 
would  ekcef^t  ajarge  number  of  collecting  charities  which  merely  gather  funds 
'(not  considered  as  income  in  the  sense  of  the  statute)  and  disburse  them  to, 
Other  charities.  The  subWanf  e  of  exceptions  contained  in  the  act  or  in  orders 
or  regulations. is  thiat  charities  that  are  already  adequately  supervised  —  that 
:.  is,  religious  funds  supervised  by  a  central  church  authority  and  de  minimis 
..charitable  activities  —  are  relieved  of  the  registration  reqliirenrients.  One 
useful  aspect  of  registration,  however,  is  that  it  establishes  under  sectioh  5  6f 
.the  act  the  conclusive  presumption  of  charitable  status. "Section  4  allows  ah 
otherwise  exempt  organization  to  register  in  order  tb  claim  the  benefits  of  a 
registration  number  and  the  publicity  which  indexing  may  afford. 

I^^Reglstfatlori  of  New  Charities    ,  .  • 

Of  some  surprise  to  the  Charity  Commission  has  been  the  large  number  of 
I  rmed  charities  seeking  registration— some  1,000  to  1,500 a  year.  The 
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fjroceSs  followed  m  regibtration     worthv  ot  some  detailed  examination,  not 
onlv,  because  it  illustrates  many   of  the  attitudes  expressed  in  othef 
commission  actions,  but  because  it  is  {he  focus  for  contact  between  the 
^^mmission , and  Inland  Revenue  - 

The  Registration  Division  of  the  commission  has  approximately  42  in  staff  m 
London  and  15  in  Liverpool '  (Although  its  functions  are  quasi-judicial,  the 
division  IS  headed  by  a  person  who  is  neither  a  barrister  nor  solicitor,  which  . 
apparently  poses  no  problems  )  To  understand  the  registration  process,  it  is 
necessary  to  consider  how  an  organization  is  classified  as  charitable  or 
noncharitable  Section  46  of , the  1960  act  provides  that  "charitable  purposes 
means  purposes  which  are  exclusively  charitable  according  to  the  law  of 
England  and  Wales  "  Jo  an  American  lawyer  accustomed  to  the  Internal 
Revenue  Code,  Regulations,  Revenue  Rulings,  letter  rulings,  and  the  rest,  this 
simple  and  naive  definition  of  chanty  solely  be  reference  to  judicial  decisions 
seems  just  short  of  incredible  However,  that  is  in  fact  the  way  charity  is 
defined  ih  England  From  discussiojis  with  senior  staff  on  the  Board  of 
Commissiorjers  of  Inland  Revenue,  we  learned  that  this  present  system^is  no 
different  from  the  one  .applied  by  Inland  Revenue  prior  to  1960  and, still 
applied  by  it  with  respect  to  chanties  that  are  not  required  to  be  registered 
with  the  Charity  Comnriission.       -  .      ^  v,- 

Mention  has  ajready  been  made  of  the  preamble  to  the  Statute  of  Charitable^ 
Uses  of  1601  which  has  been  the  touchstone  of  charitable  definition  in  the 
myriad  court  cas|e^  in  English  law  The  catechism  most  often  used  by  lawyers^' 
working  m  the  acea  and  by  Inland  Revenue  and  the  Charity  Commission  is  the., 
summary  on  charitable  purposes  announced  by  Lord  Macnaghten  in  CofX)- 
mtbstoners  for  Sffectal  Purposes  ofthe  Income  Tax  v.  Pemsel,  A.C.  531,  583^ 
(1891)   In  his  presentation,  Macnaghten  categorized  "charity"  as  relief  of^ 
poverty,  advancement  of  education,  advancement  of  religion,  and  other' 
purposes  beneficial  to  the  community  not  falling  under  any  of  the  preceding.. 
In  the  hearings  leading  to  the  Nathan  Report,  it  was  suggested  by  many  that 
statutory  xlefmitipn  of  chanty  should  be  attempted  The  final  decision  of  the^ 
Nathan  Committee  was  that  a  statutory  definition  should  be  attempted-^  butjn 
the  course  of  Parliajnentary  .debate  no  attempt  was  successful  and  tt^Tase^ 
law  prevailed,  .a  decisipn  th'^  Charity  Commission  found  comfortable  enough.^ 
to  work  with.  In  its  1973  annual  report  the  commission  states  that  ^AVe%elieve' 
that  any  statutory  definition. of  charity  would  be  likely  to  raise  as  martV  prob-^. 
lems  as  it  mightisolve/'^     ,  ,  ~  !^ 

-    In  an  extensive  discussion^,  of  its  attitude 'toward  defining  "chanty,"  the^' 
cdmmissiop  stated  as  its  general  p(j)sitidn  that  it  was  simply  exercising  the  kind^ 
of  power  that  v^ould  be  ej^efcised  by  a  court  ih  interpreting  prior_  court^^ 
decisions  and,  directly  or  by  analogy,  applying  those  decisions  to  the  cas^. 
before  fhe  -comifnission  5  The  commission  stated,  "it  is  our  hope  thaf  by 
constant  attention  to  previous  court  decisions,  we  shall  succeed  in  develop-^ 
ing  from  them,  with  the  approval  of  the  court  if  there  is  an  appeal,  such 
conct?pt  of  the  field  of  charity  as  may, meet  the  needs  of  the  community.".,^, 
As  might  be  expected  wfth  judicial  precedent  being  the  only  reference  poir^ 
Jor  defining  what  is  charitable,  the  scope  of  purposes  recognized  as  Charitable^ 
in  England  is  not  the«ame  as  that  in  the  U  S  Since  "the  relief  *pf  aged"  i^^ 
specifically  mentioned  m  the  preamble  to  the  1601  Statute  of  Charitable  tJses,J 
an  orgam^atlon  established  with  that  purpose-  is  by  definition  charitable,^ 
without  there^being  any  showing  of  poverty  or  need  on  behalf  of  the  aged 
being  maintained  Since  the  courts  have  held,  under  an  1895  decision,  tha| 
fostering  of  an. attitude  of  mipd  'cannot  be  a  valid  charitable  purpose^  thie 
United  Nations  AssociationjsTiot  exempt  in  England  and  the  "'promotion  of 
international  understanding"  is  not  a  charitable  purpose.  On  the  same 


grounds,  an  organization  established  to  prevent  discrimination  will  not  be 
exempt,  but  an  organization  "to  promote  good  citizenship  in  a  multi-racial 
societ/'  will  be  granted  charitable  status.  While  personnel  of  the  commis- 
sion's Registration  Division  admit  some  lack  of  logic  in  the  rules,  their  actual  * 
^^application  of  the  rules  is  theapplication  which  would  be  made  by  a  court  tied 
#(;to  judicial  precedent. 

Sljmmarizing  the  registration  objectives,  the  commission  has  stated,  "our 
primary  concern  under  the  Act  is  to  see  that  the  purposes  of  an  organization 
as  set  out  in  its  governing  instrument  are  charitable  in  law,  and  we  are  not 
^entitled  to  look  much  beyond  that  unless  we  have  some  reason  to  doubt 
whether  the  organization  genuinely  intends  to  pursue  a  i;ourse  of  activity  that 
lies  within  those  purposes  on  a  reasonable  construction  of  the  words  used/'6 
The  cdmmission  takes  theposition  that  as  long  as  a  charitymeets  certain  basic 
reqi^irements,  it  cannot  be  refused  registration.   Thus,   for  example, 
^registration  wiN  not  be  refused  an  organization  even  though  its  name  is  similar 
l;jto  dr  the  same  as^that  of  another  registered  charity.      x     ^  j 
i  registration  process,  let  us  assume  that  a  group. wishesj  to 

establish  fan  organization  for  some  charitable  purpose.  The  first  contact  of  the 


|mis^)on.  governing,  instruments  are  public  documents,  uhder  section  9(2^  of 
^tte]act  specifically  authorizing  supply  of  copies,  the  commission  hai  a 
^  ^standard  charge  per  page  for  duplicating  and  sending  exemplars  to  potential 
|(app}icants.  .-^  ,  -     J  ^ 

'  usually  the  next  step  for  the  new  charity  is  the  presentation"  to  the 
*f|?eg  stration  Division ^fjLdraft  copy  of  its  gove.rnjng  instrument  together  with 
^"tabY  additional  information  that  the  applicant  thinks  might  be  helpful  to  tne 
;,*|co|i:  (nissipn.  Normally,  the  governing  instrument  will  be  a  trust.  Although  Use 
ydf^t^e  Companies  Act  is  becoming  more  frequent,  England  has  no  general^ 
gj|ionprofit  ^corporation  law  equivalent  to  that  found  in  n\ost  of  our  states,  and 
^|ippljcation  of  corporate  doctrines  designed  for  profit  companies  can  be  . 
^^awk^vard  in-the  charitable  "area.  *  ^       -i       .  J 

'  Tijere  i^  no  required  form  for  application  to  the  Charity  Commission.  If  'the  - 
./obji^^We  ^oj.  the  charity  is  specific,  for  example,  "aid  of  the  blind  through 
^.;;^5r^Mpn  Q|Jtransportation  services  as  required  by  the  Foundation  for  the 
"^jBlmlP^lhe'i>^^^  be  the  only  document  necessary^for  registration.  If 

I  hiirmses  are  rnpre  general— "aid  of  the  blind" -^h^jRegistratron  Division 
^'  wjll  normally  request  additional  mforrlriationon^the  specific  means  to  be  used 

tne  charity  ih^fulfilling  its  objectives.  After  the.  governing  instrument  and  ^ 
^an>r^[6ther  required  information  are  received,  the  Registration.  Divisiciri 
;  ^^p^res  a' memorandum  on  a^potential  problems  with  the  registration  or,  in  ^ 
;  ^  complex  case^,  sends  the  infomiation  to  a  solictor  in  the  Legal  Department  of 
^ttie  Commission  for  additi^'l  comments.  We  comments  of  the  .Charity 
'jpom|nissipn  are  seftt,  alon^ith  applicable  docjtfments,  to  the  Chief  Inspector 
Ifpi  T&xes  (Charity)  in  Liyefpool'#r  rj^fW.  Relevant  Inland  Revenue  and 
*^<;h^ty  Commission  comments  are  tneh 'dis^ssejd  with  ^the  appticantln 
^ra^mitting  conmients  to  the  applicant,  thettfilrity  Commission  tendsfio 
^liscpunt  any  remarks  of  the  Inland  Revenue Ihat  are  believed  to  relat^o 
^^dfTrrfnistratiN^e  ' problems  within  Inland' Rev^^nue  ,^^ther  than  tp  proper 
jidef^ition  of  the  applicant  as  a  charity.  ^  .  ^ 

g  'fersre  cases.  Inland  f^evenue  in  Livefpod]%av|iii5agree  with  the  commis- 
f|5ion!tbat  the  applicant  is  qualified  as  a  chanW^tlritheJ^  DivisioWis, 
Ipp^  review.  Still  iof  the  view  that  this  applicant  is  a  Tegitinftate  charitj^  a 
I^TevSlw  within  the  Inland  Revenue  is  irtitiated.**  If  the  Chief  Inspec-tor.contir^es 
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to  feel  that  noncharitable  status  should  .be  recommended,  the  file  is 
forwarded  to  the  Boardof  Commissioners  of  Inland  Revenue  in  London,  if  the 
board's  staff  agrees  wUh  the  noncharitable  status' finding,  a  furtherVeyiew  is 
initiated  in  the  board  to  Consider  whether  the,  importance  in  precedential 
value  or  money  justifies  further  argument  with  the  Charity  Commission  In  the 
event  1t  is  decided  that  protest  is  Justified,  a  forq^at  memorandum  of -dissent 
from  proposed  registration  is  sent  to  the  commission  and  considered  by  the 
commissioners.  *  ' 

Since  many  charftable  applicants  find  they  are  able  to  yield  to  negative 
Inland  Revenue  comments  without  basically  affecting  their  future  operations 
and  since  the  process  of  review  within-tnland  Revenue  winnows  out  many 
initial  objections,  these  formal  memoranda  of  Inland  Revenue  to  the  Charity 
Commissioners  are  rare.  The  exact  numbers  are  not  known,  but  the  Chief 
Commissioner  and  the  Assistant  Secretary  of; the  Board  of  Inland  Revenue 
Commissioners  both  agreed  that  the  number  of  such  memoranda  would  have 
been  less  tfian  12  in  the  first  13  years  of  operation  of  the  1960  act.  This  does  , 
not  mean,  however,  that  differences  do  not  exist.  Under  its  generaj^power  to 
challenge  registration  in  the  ^courts,  Inland  Revenue  has  notified  the 
commission  that  it  plans  to  request  from  the  court  deregistration  of  two  char i-^ 
ties  ip  the  "promotion  of  sports"  area. 


Accounts  ' 

Section  8  of  the  1960  act  requites  that  statements"  of  account  "shall  be 
transmitted  to  the  Commissioners  by  the  charity  trustees  on  request;  and,  in 
the  case  of  a  charity  having  a  permanent  endowment,  such  a  statement 
relating  to  the  perrnanent  endowment  shall  be  transrnijrted  yearly  without  any 
request,  ur)iess  the  charity  is  excepted  by  order  or  regulations."  . 

If  the  visitor  to  the  London  offices  of  the  Charity  Commission  picks  out  a 
file  of  index  cards  at  random,  it  quicicly  becomes  apparent  that  a  large  number 
of  cards  are  incomplete.  Many  have  no  Inland  Revenue  jeference|humber'and^ 
a  great  number  have  no  information  on  ^a*tiial, income  It  was  poi)itecl  out 
that  one  of  the  failings  of  the  p^e-1%0  Charity  Comrr^ission  w2\s  the  jack' of 
power  to  enforce  the  annual  atcount  requirement  This  defect  still^xists: 
under  section  8(6)  of  the  act  the, remedy  for  failure  to  transmit  any  staten\ent 
of  account  15  that  "the-Commissioners  may  by  order  give  to  .that  person  or  to 
the  chanty  trustees  fbr  the  time  being  such  directions  as  the  Commissioners 
think  appropriate  for  securing  that  the  default Js  made^ood."  Of;  course, 
resort  can  be  had  to  the  Attorney  General  and  courts,  but  this  procedure  is 
awkward,  considered  too  onerous,  and  has  not  feeea^used  except  in  connec- 
tion with  the  institution  of  inquiries  under  •fegregious  circumstances.  The 
question  as'  to  what  percent  of  charities  had  compfied  with  the  annual 
accounts  requirement  was  met  by  commissioners  and  conjmission  sjtaff  with 
embarrassed  silence.  "Not  for  the  reeird"  guesses  by  the  staff  would  indicate 
that  between  40  percent  and  50, percent  of  registered  charities  required  to 
$ubmit  accounts^are  in  default.  ^ 

The  lack  of  zeal  in  pursuing  c|iarities  that  do  not  file  accounts  can  be  ex- 
plained by  a  number  of  factors,  shortage  of  stajff  in  the  initial  registration 
process,^  added  pressure  on  staff  as  a  result  of  tVansfer  pf  functions  rrom^e 
Department  of  Education,  a  gerteral  feeling  that,  on  the  basis  of  the  scrutiny 
of  accounts  to  date,  abuses  d<|  not  exist;  and,  perhaps  'most  important,  a 
practical  approach  by  the  corf  mission  to  the  charitable  population^  they 
$|drhinister.  .  4  ^       '  *  \ 
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One  of  the  few  pubhshed  statistical  summaries' of  the  charitable  population 
.^..administered  by  the  commission  is  found  in  the  commission's  1970  annual 
;  report  An  analVsis  of  annual  income  of  charities  for  which  information  was 
,  available  showed  that  85  percent  had  an  annual  income"^ of  less  than  250 
pounds  Sterling.  Twenty-three  percent  of  all  charities  had  a  yearly  income 
below  5  Pounds  Steiling,  11  p^cent  had  a*n  income  between  5  and  laPounds 
.  Sterling'*Only  3  percent  of  registered  charities  had  annual  incomes  in  excess 
of  10,000  Pounds  Sterling.  . 

The  distribution  of  charities  by  yearly  income  fits  with  the  historicaf 
development  of  charities  set  out  above  There  are  an  immense  number  of^ 
parochial  charities,  administered  by  the  reverend^of  the  local  parish  or  by. 
citizens' of  the  community,  whose  resources  are  small  and  with  respect  to 
which  the  commission  has  little  reason  to  suspect  a^use  of  the  trust  position. 

In  1966  an  account's  scrutiny  procedure  was  established,  and  it  is  clear  Irom 
cornrtiission  reports  that  a  '^rge  number  of  trustee^  had  to  be  reminded  of 
thair  duty  to  submit  accounts.  (The  commissiorT  found  it  encouraging, 
.however,  that  In  only  about  15  percent  of  account  reqgest  cases  was  a  second 
reminder  necessary  )  In  1967,  in  connection  with  the  move  of  personnel  to 
irverpool,  accounts  scrutiny  was  discontinued.  Th|e  findings  on  accourxts  that 
had  been  examined  were  that  no  cases  of  fraud  or  dishonesty  had  been 
discovered,  that  some^funds  had  been  expended  for  purposes  not  strictly 
authorized,  and  that  some  helpful  advice  might  be  given  to  trustees  still 
providing  Christmas  doles  arid  investing  in  2.5  or  3.5  percent  government 
Consol?.  In  its  1^73*annual  report,  the  commission  noted  that  a  small 
AccountsScrutiny  Section  had  been  established  in  Liverpool.  During  1973  the 
accounts  of  approximately  8,500  charities  yvere  examined.  Again,  no  major 
abtfees  were  found,  although  in  some  cases  payments  had  been  made  for 
purposes  not  covered  by  the  trusts  and  the  perennial  problem  of 
uneconomically  small  distributions  and  poor  investments  still  existed. 

Jhe  commission  does  not  take  its  supervisory  position  lightly.  All  major 
chcifi'ties  with  Substantial  assets  and  income  report  on  an  annual  basis  and  are 
reviewec)  by  one  of  the  five  CharitFes  Divisipns  of  the  commission  assigned  to 
charities  by  charitable  purposes  or  geographical  location.  In  additfon,  new 
charities  and  charities  with  broad  powers  in  ope^^tion  or  }(]  the  making  of 
^  'grants  are  requested  to  or  automatically  file  anni/ally. 

Drawing  attention  to  the  "assistance"  function  of  the  commission,  it  might 
.  ■  he  ft6ted  that  commission  reports  indicate  that  Accounts  Scrutiny  did  reveal 
vfli^  use  of  funds  for  non-trust  purposes.  An  example  is  a  typical  parochial 
.ch^flity  ?6r  Ipcarcommunity  purposes  that  makes  ,a  contribution  to  the  local 
footMN  team.  If  the  expenditure  came  to  the  attention  of  the  Inlarid  Revenue, 
.some^^x  t [ability  might  result  Commi«aon  staff  were  quite  clear  that  their 
responslBlTity  in  th&  case  of  such  an  expenditurewas  to  warn  the  trustees  as  to 
their  mistake,   but  that  thi$  responsibility  did  no^  extend  under  the 
Cooperatron  with  Inland  Revenue  provisions  of  section  9  of  the  ,1960  act  to 
*  fui-oishing  information  discovered  to  Inland  Revenue.  The  attitude  of  the*"* 
corfirnission'is  that  any  such  action  wo^ld  have  a  serious  "chillipg  effect"  on 
trustee-commission  relations.  j  '  " 

The  Official  Custodian  for  Charities 

*  .The  1960  act  created  the  Office  of  Official  Custodian  for  Charities, 
^  /efelacing  the  Official  Trustee  of  Charity  Lands  and  the  Official  Trustee  of 
.  XInarity  Funds  established  under  pre-1960  acts.  Th^  position  of  the  Official 
-  'Custodian  is' that  of  a  holder  of  bare  title  only.  The  actual  management  and 
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control  of  property  transferred  remains  with  the  chanty  trustees  All  expense^ 
of  the  Official  Custodian  are  defrayed  by  the  commi5>ion 

Approximately  60  people  staff  the  Office  of  the  Official  Custqtfi,an  The 
aidvantages  for  chbrity  of  the  work  of  this  office  are  threefold  First,  manage- 
ment and  administrative  work  which  would  otherwise  fall  to  charity  staff  are 
carried  on  by  the  Official  Custodian's  staff  Second— and  this  is  important 
because  the  preferred  form  of  charity  m  England  is  the  trust— property  can  be 
vested  in  the  Official  Custodian  avoiding  the  necessity  for  periodical  transfers 
of  land  and  security  upon  appointment  of  new  trustees  Finally,  through 
informal  arrangements>  with  Inland  Revenue,  the  Official  Custodian  can  remit 
dividends  and  interest  to  the  charity  without  deduction  of  U  K  -tax 

The  need  for  the  Custodian  is  attested  to  by  the  "roughly  50,000 'charity 
accounts  that  he  maintains  and  by  the  amount  of  funds,  nearly, 200,000,000 
Pounds  Sterling  in  1973,  held  by  him. 

The  use  of  the  Custodian  to  avoid  management  expense  and  transfers  with 
change  of  trustees  are  both  obvious,  but  further  explanation  is  necessary  with 
respect  to  the  tax  benefits  attributable  to  security  and  bondholding  by  the 
Custodian        '  '  . 

'A  key-stone  oj  ]the  present  British  income  tax  system  is  the  satisfaction  of 
most  income  tax  liability  by  withholding  In  the  earned  income  area,  P  A  Y.E. 
(Pay-As-You-Earn)  withholding  provisions  are  similar  to  their  U,S  equivalents. 
,But  unlike  thq  American  system  (except  in  the  foreign  area),  payors  of  most  of 
the  periodic  payments,  includrrig  dividends  and  interest,  are  required  to 
withhold  at  the  so-called  basic  rate"  of  approximately  30  percent.  If  a  charity 
receives  dividends,  it  must  file  with  Iriland  Revenue  to  recover  tax  withheld. 
Ordinarily,  the  chanty  mayrtwt  receive  this  reclaimed  tax  for  a  period  of  any- 
where from  SIX  months  to  two  years  The  Official  Custodian,  strictly  by  grace 
of  successive  Chie/  Inspectors,  shortcircuits  the  ordinary  reclamation  process 
As  dividends  are  receiv^ed,  showing  tax  withheld,  the  Custodian  ''tops  up"  his 
dividend  account  by  requesting  from  Inland  Revenue  funds  equal  to  the 
.amount  of  tax  withheld  Dividends  received,  grossed  up  to  include  tax 
^withheld',  are  thus  remitted  almost  immediately  to  Charities,  increasing  tKe 
cash  flow  of  the  charity  and  voiding  the  necessity  for  separate  application  by 
the  chanties  to  Inland  Revenue  At  the  end  of  each  government  fiscal  year, 
the  OffrciaP  Custatfii^nd  Inland  Revenue  make  adjustments,  to  keep 
accounts  current  ^However,  since  in  the  view  of  the  Custodian  and  the 
commission  the  point  of  the  exercise  is  to  save  administrative  work  for  Inland 
.Revenue  and  since  all  property  held  by  theXustodian  belorigs  to  charities 
registered  yvith  the  commission,  ,  Inland  R'eyenue  has  no  contact  with 
individual  chanties  through  their  application  for  reclamation  of  tax  Since,  as 


chanty  except  through  a  request  for  recflamalidn  of  tax,  theCustodian  systern 
constitutes  a  political  barr^ef  to  I n Ian cr  Revenue's  examination  and  review  or 
the  use  of  funds  by  chariticsy  y/ 

As  indicated  above,  the  pWwfMl^stodian  holds  only,  bar^  legail  title  to 
^hanty  assets  and  is  not  legally  resp6risible  for  administration  of  assets  held 
Despite  this  formal  structure,^  the  Custodian's,  office  is  often  the  focys  for 
requests  from  trustees  for  investment  advice  VVhile  nqt  officially  responsible 
ifor  such  advice,  the  Custodian  <ind  his  staff  regularly  refer  charity  trustees  to 
'  investm.ent  advisors  or^  in  some  cases,  counsel  them  as  tq  better  investment 
choices  In  this  connection,,  the  Custodian's. staff  examines  the  governing 
instrument  of  each  charity  for  which  it  holds  ^  account  If  a  request  is  made 
for  capital  distributions  where  the  trust  does/jot  allow  capital  distributions, 
''the  Custodian  will  point  this  out  to  the  trustees.  * 


never  have  its  attention  drawn  t(^*  a 
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As  part  of  the  general  charity  recommendations  ot,  the  Nathan  Report, 
though  pot  embodied  in  the  Charities  Act  of  1960,  restrictions  on  charity 
trustee  investments  have  been  greatly  liberalized  by  the  Truste^*lnvestments 
Act  of  1961  fnor  tp  that  act,  charity  trustees  were  restricted  for  the  most  part 
to  government  stocks  and  certain  other  first-class  securities  providing  fixed 
inconfT^  and  having'a  fixed  redemption  v^lue.  >mer  the  Trustee  Investment 
Acf  charities  were  allowed  to  invest  up  to^ne  half  of  trust  property  in  a  wide 
range  of  industrial  and  commercial  ordffary  shar*,  the  other  half  to  be 
invested  in  a  someWhat  expanded  list  of  "gilt  securities/'  The,. Official 
Custodian  is  often  asked  by  charity  trustees  fo  cheik  compliance  with  the, 
1961  act.  ,  \  .  ^ 

The  Nathan  Committee  deliberations  resulted  in  sisftion  22  of  the  1960 
Charities  Act  which|||i!ows  the  court  or  commission  k>  establish  common 
investment  funds  for  .participating  chanties  The  first  such  fund  was  set  up  by 
the  commission  to  serve  almshouse  chanties  and  at  the  end  of  1970  had  assets 
worth  approximately  3,500,000  Pounds  Sterjing.  In  January  1963  the  Charities 
Official  Investment  Fund  was  established  for  the  investment  of  assets  of 
charities  generally  Investments  in  the  iund  may  be  made  by  charities  only 
•^through  the  Official  Custodian. 

The  Charities  Official  Investment  Fund  has  independent  trustees  and  is 
profesionally  managed,  expenses  being  charged  against  earnings.  The  Charity 
Commission  has  general  powers  of  supervision  and  the  right  to  discharge 
-trustees,  but  in  practice^  meetings  of  trustees  of  the  fund  and  commission  are 
advisory  and  Informational  In  nature  Pursuant  to  section  22(9),of'the  I960 
act,  the  Charities  Off  iciciTlnvestment  Fund  is  itself  a  charity  and  registered  as 
such  with  the  commission  Under  an  arrangement  premised  on  the  same 
administrative  convenience  that  characterizes  relations  between  the  Official 
Custodian  and  Inland  Revenue,  the  fuhd  recovers  income  tax  wi%hh^ld  on  a 
monthly  basis  so  that  income  is  appropriated  to  parti^cipating  chanties  on  arTV 
almost  fmmediate  gross  basis  Despite  general ly  bad  performance  of  the  stock 
rtiarket  in  the  Unit;ed  Kingdorh,  distributions  of  income  am6)inting  to  a  yield 
of  6.85  percent  on.  the  cost  of  a  share  in  the  pool  as  of  January  1,  1974,  were 
realized  during  1973.  '  1. 


;  , The  Consents  Division 

Under  the  1%0act,  there  are  a  number  of  actionsjhat  may  not  be  taken  by 
charity  -jtrustees  without  the  specific  conseRTor  order  of  the  Charity 

^Commission  It  is  the  function  of  the  staff  of  approximately  40  in  the  Consents 

^Division  to  supply  necessary  approval  under  the  statute. 

Section  29  of  the  1960  act  contains  a  flat  prohibition  against,  certain 
dealings  in  charity  property  without  the  specific  order  of  the  comnlission.  In 
the  areas  covered  by  the  act,  unauthorized  action  by  charity  trustees  wjll, 
with  fewl  exceptions,  be  held  void.  Under  section  29,  approval  of  the  com- 
mission is  required  for  any  mortgaging  of  property  forming  part  of  the 
permanent  endowment  of  the  charity  and  for  the  sale,  leas^,  or  other 
disposition  of  land  in  England  or  Wales  that  is  part  of  the  perrinanent 
endowment  Some  protection  is  given  bqna  fide  purchasers  of  s,p-called 
fufKtiorial  faQd— land  used  or  occupied  by  the  charity  at  Resent  orJn'TiRS^ 
past.  A^de  from  this  ncirrow  exception,Jwhich  applies  to  land  where  tKe 
purchasjer  may  not  by  inspection  or  investigation  be  able  to  determine  the 
facts  with  respect  to  property,  exceptions  are  also  made  for  transfers  ^ 
permitted  by  other  acts  of  Parliament,  for  leases  of  not  more,  than  22.  years'  ^ 
Hiiratlon^  and  for  trarisfers  s;f)ecifically  excepted  by  order  of  the  commission. 

ERIC       \  ^  saf; 
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The  reason  given  for'imposing  restrictions  on  sale  of  land,  which  do  not 
exist  with  nespect  to  bale  of  securities,  is  the  difficulty  of  evaluating  real  estate 
and  the  often  radical  change  in  charity  purpose  which  is  the  result  of  a  sale  of 
land  '  ^ 

Since  a  purchaser  of  land  covered  by  section  29  of  the  act  cannot  receive 
good  title  without  a  com misail  order,  chanty  trusteeslare  forced  to  come  to 
the  commission  with  ^k^^^Bctive  offer  Very  oftenNaceordmg  to  Chanty 
Division  staff,  a  chanflH^prst  come  to  the  att^ntion\Df  the  commission 
upon  Its  application  fo^fWBtr  to  sell  land  Hn  such  casesVwhere  the  chanty 

/has  not  regularly  filed  accoJms  with  the  commission  or  is  i>i^  on  the  register,  • 
defaults  in  accounting  are  first  corrected  Then,  unless/th^  commission  is 
satisfied  that  the  proposed  sale  has  been  made  after  solicitation  of  competi- 
tive  bids,  the  charity  is  instructed  by  the  commission  to  publish  notices 
advertising  the  price  offered  and  inviting  higher*offers  The  substitution  of 
commission  judgment  for  charity  judgement  with  regard  to  sale  of  charity 
land  has  been  the  subject  of  some  criticism  However,  in  its  1970  annual 
report  the  commission  noted  the  conclusion  of  the  Nathan  Committee  that 
watchdog  status  in  this  area  was  necessary  and  justified  its  procedures  on  the 
pragmatic  ground  that  "higher  offers  for  property  received  during  1970  resulted 
m  an  increase  in  the  selling  price  varying  m  general  between  5%  and  25%,  but 
in  one  case  property  for  which  the  original  offer  was  28,500  Pounds  Sterling 
was  sold  for  38,650  Pounds  Sterling/'/ 

Certain  transactions  of  branches  of  religious  bodies  are  excepted'from  the 
provisions  of  section  29  Other  exceptions  are  given  on  specific  transactions 
or  to  specific  chanties  where  land  held  represents  the  proceeds  of  income 
which  may  be  spent  for  general  p^poses  of  the  charUy, 

Many  older  chanties  are  often  funded  by  rent  charges,  payable,  in 
perpetuity  by  the  fee  owner  of-^ibe  land  In  the  course  of  multiple  transfers  of 
land  the  rent-charge  obligattckr'js  ofteo  lost  sight  of  Moreover,  ^ince  the 
charg^'is  most  often  a'fixed5Uin,  the  depe;)dabi)ity  of  the  incopie  js  minima 
•  :  '  :and  actual  receipts  smaH:  Underjsection,  27  of  the  1960  act,  a  general 
proc^ure  tor  redefnptiorvf^  re^at'th&rges  is  provided,  and  where  such  charges 
come  tt>the  attention  of  tht  commission,  the  commission  works  with  the 
cJr|^.y Jthrough  ol^^r  or,iietess^ry  consents  to.have  rent  charges  redeemed 
'  When"l$tablishjng  "schema"  under  the  1860  amendment  to  the  1853  act, 
the  c^fomfskfeners  very  often  imposed  an  obligation  on  chanties  to  notify  the 
£ommisslbnVa$  to^^pomtment  of  trustees,  the  appointment  being  made 
conditional!  .Upgrn Commission  a|)provl1  After  more  than  100  y€?ars 
experj^^;,  this  saf^^pard  against  charities  being  controlled  by  unsuitable 
pers^Uas  he^iddied  unnecessaV^?"  requests  for  approval  of  appoint^ 
ments^e  macfe^he  corpmission  or  when  the-comrpissiori  makes  "schemes 
for  charitiesTmii^  bv  the  old  appomtment  rules,  an  invitation  is  issued  to  the 
trustees  to  request  abofishment  of  t^  notification  requirement  This  is  part  o7 
the  routine  function  of  the  Consen^g  Division  , 

Two  other  miscellaneous  areas  a§  handled  by  the  Consents  Division.  First, 
It  gives  a^lvice  on  certain  aspectspof  charity  administration,  in  particular 
matters  pertaining  to  salaries,  pen|fDns,  and  other  payments  to  officers  and 
employees  of  the  charity.  The  |division  also  responds  to  requests  for 
information  about  a  charity,  e;f  ept  where,  the  matter  can  be  more 
appropriately  handled  m  the  Charities ©ivisions.  f 

L&al  Review 
'  .  V  J  ' 

a  In  1883  Parliament  provided  infthe  Parochial  Charities  Act  for  the  estab- 
CD  ir-ishment  of  the  City  Parochial  Fpuadation  under  the  general  junsdiction  of  the 
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,  Charity  Commission  A^^onfu^ed  mass  of  parochial  charities  existed  in  the 

London  area  Their  services  were  restricted  to  the  population  of  parishes  and 
/  often  involved  expenditure  of  most  income^n  doles  cJr  paym'fnts  in  kind.  The 
I  Charity  Commission  was  authorized  under  the  1883  act  to  classify  the  various 

operating  charities  and  to  place  the  assets  of  moribund  charities  in  a  central 
♦  foundation  for  th^  iDenetit  of  education  and  other  charitable  purposes 

throughout  the  London  area.  The  City  Parochial  Foundation  was  a  great 
^  ^success,  building  capital  to  roughly  4,500,000  Pounds  Sterling  by  the  earty 
, .  1900s  and  substantially  benefiting  educational  and  other  organizations  In  the 

London  area.  ' 

An  example  of  Parliamentary  bending  of  the  judicial  cy  pres  doctrine  is 
found  in  the  Endowed  Schools  Acts,  1869  t5  1948.  These  acts  empowered  the 
schools  covered  to  bring  about  a  better  geographical  distributi6n  of  existing 
endownients  in  the  educational  area  by  allowfhg  transfers  of  schools  or 
endowments ^to  parts  of  the  country  having  insufficient  facilities.  Broad 
sc-heme-making  powers  were  granted  independent 'commissioners  whose 
decisions  were  clearly  made  on  the  basis  of  economic  factors  outside  the 
'  terms  of  trusts  establishing  the  various  endowments. 

The  City  Parochial  Foundation  and  Endowed  Schools  Acts  were  clearly  in 
the  miqds  of  the  Nathan  Committee  in  its  consideration  of  the  charitable 
landscape  in  England  in  the  1950s  There  were  numerous  exarnplesjilagcient 
trusts  for  the  provision  of  doles,  and  in  the  context  of  the  welfaV-statev  many 
trusts  found  themselves  wtih  outmoded  purposes— purposes  that  werevDeing 

*  lacgely  satisfied' by  government  departments.  '  :^ 

The  Nathan  Committee  recommended  that  local  authorities  be  given  th^ 
ngKtto  take  the  initiative  in  applying  for  schemes  for  local  trusts  in  their  terri-^ 

•  tory.  This  was  rejected  by  the  CoyerniVient  in  Its  White  Paper  which  was  the 
predecessor  to  the  1960  act.  Instead  sections  10,  11  anOv.12  provide  for  a 
cpoperative  effort  pn  the  part  of  local  authorities  and  local  charities.  Section 

f  *  10  alldws  jthe  maintenance  in  any  county  or  borough  of  an  index  pf  local 
'  'charities,  the  ind(^  to  be  supplied  by  the  Charity  Commission  free  df  charge^ 
and  /further  alloyys  the /local  ^'authority  to  appoint,  a  local  voluntary 
orgai?»zatipn  its  agent  to  maintain  and  publicize  the  index.  Section  12  of 
thfe  act  provides  g^n^rally  for  coqperatiprt  of  charities  and  local  authorjtiesjn 
satisfying  the  ne^ds  of  the  community  and  authorizes  charities,  notwith-1 
standing  anything  jn  their  trusts,  to  make  appropriate  .expenditures  for  coop- 
eration iniociif  review  of  charitable  activities,  for  coordination  of  charitable 
activities,  find  for  fDublication  of  information  about  other  charities.  1  .  - 

Section  11  perrnits  thje  local  authority  to  initiate  reviews  of  the  operations'of 
any  group  ^f  local  charities  with  the  same  or  similar  purposes  and  to  make 
recommendations  on  ways  of  coordinating  activities  of  these  charities  to  the 
Charity  Commission.  However,  section  11(3)  provides  _  that  "no  review 
Jhiwated  by  a  council  under  this  section  shall  extend  to  any  charity  vyithout 
the  cohsent  of  the  charity ^tr&stees,  nof  to  any  ecclesiastical  chclrity.;' 
^  The  commission  has  stressed  the  fact  that  cooper'ation  of  both  the  local 
authority  and  the  charity  trustees  h  necessary  for  local  review  to  be^fiFect4ve. 
The  local  review  section  of  the  Charity  Commission,  through  its  contac^t  with 
Ipca!  authorities  and  its  encouragement  of  the  review  process,  has  attempted, 
within  the  trustee  consent  provisions,  to  make  section  11  of  the  act  nfeaning- 
ful.  Six  hundred  seventy  schemes  for  combination  or  change  of  locahcharities 
were  established  through  1973.  Thecommissri6n  emphasizes  the  Jbenefit  of 
local'  reviews  even  where  ho  combination  of  assets  of  trusts  results.  The 
?f  commission  often  finds  new  registrants  th(i)ugh  local  meetings  aild  hopes  that 
'./^tHese  meetings  make  charity  trustees  more  aware  of  thpirobligations  in  invest-, 
i?\r"*^'--*portir|g/  and  other  areas.  547  '  '  -  ^ 


3060 


Despite  the  number  of  schemes  resulting  from,  local  reviews  and  the 
generally  optimistic  reports  of  the  commission,  it  is^  apparent  that  the  local 

/'review  program  has  not  been  a  great  success— if  success  is  measured  by  more 
efficient  marshalling  of  local  parish  charitable  assets  In  its  1968  annual  report 
the  commission  reports  a  general  pattern  of  parochial  charities  being 
unv^/illing  to  combine  forces  ^  The  individual  charities  ar^  afraid  of  losing  their 
separate  identities  and  consider  it  their  duty  to  the  donor  to  preserve  gifts  in 

'  the  donor's  name.  Charities,  often  vvitVi  income  of  less  than  5  Pounds  Sterling 
to  distribute  each  year,  insist  that  their  yearly  distributions  are  a  tradition  of 
'  the  locality  Those  chanties  whose  sole  purpose  is  to  distribute  the  equivalent 
of  S1  00  apiece  of  the  local  poor  or  to  distribute'4)read,  blankets,  or 
flanneL petticoats  argue  that  local  beneficiaries  h^ve  became  accustomed  to 
receiving  these  gifts.  ^Another  major  part  the  problem  is  the  social  status 
attached  to, the  position  of  trustee  of  a  parochial  trust  and  the  feared  loss  of 
status  when  merging  with  a  larger  group  of  trustees.  It  must  be  concluded  that 
efficiency  in  use  of  charitable  assets  has  not  been  substantially  furthered  by^ 

j  locJ^I  review  under  the  1%0  ac*^ 

General  Supervisiop  and  Assistance  ' 

The  specific  functions  of  the  Charity  Commission  required  by  the  Charities 
^^ct,  which  are  outlined  above,  occupy  approximately  half  of  the 
commission's  staff  of  350  The  remainder  of  the  staff  is  concentrated  in  fiv6 
chanties  divisions;  assisted  by  a  legal  consultant  division  and  a  drafting 
section  The  divisions  are  divided  by  geographic  jurisdictional  responsibility 
or  by  function  with  .respect  to  national  charities,  educational  charities,  war 
chanties,  and  so  forth:  The  five,  charities  divisions  carry  out  the  broader 
/  purposes  entrusted  to  the  Charity  Commission  under  the  196Q  act. 

Before  describing  the  responsibilities  of  the  charities  divisions,  it  is  useful  to 
set  out  the  general  goals  established  for  tfee  commission  in  sections  1(3)  and 
M4Yt>i  the  1%0  act.  .     ^.  , 

^  §  1(3)  The  Commissioners  shall  (without  prejudice  to  their  specific 
powers  and  duties  under  other  enactments)  have  the  general  fuhctfon  of 
promoting  the  effective  use  of  chahtable  resources  by  encour^ing  the 
development  of  better  methods  of  administration,  by  giving  charity 
trustees  information  or  advice  on  any  matter  affecting  the  charity  and  by 
investigating  and  checking  abuses.  ^ 

§  1(4)  It  shall  be  the^eneraf  object  of  the  Commissioners  so  to  act  in 
the  case  of  any  chaljfe/lunless  it  is  a  matter  of  altering  its  purposes)  as 
best  to  promote  an(ima1<e  effectrve  the  work  of  the  charity  in  meetmg 
the  needs  desigr^atedT^y  its  trusts,  but  the  Commissioners  shall  not  them- 
selves have  power  to  act  in  the  administraticMi  of  a  charity. 

Gcnerat  Functions  '         ^  ^  ^  %  *  i 

.  In  ge"neral,  the  chanties  divisions  see  their  role  as  qne  of  encouragement 
without  control  Registration  of  chanties  under  the  1%0  act  has  been  much 
"  more  successful  than  urtder  the  1853  act,  since  registration  provides  the 
I    benefit  of|noof  of  tax  Exemption  and  ability  to  state  to  the  public  that  the 
*    orgamzation  is  a  "regi^terecf  charity."  From  the  Charity  Commission'^  srand- 
pomt,  Its  registered  charities  are  cortstituents  whose  best  interests, are  to  Dfe 
served  by  the  commission.  '      .    . '* 

In  1974  a  Commission  for  Study  of  Charities  was, set  up  under  the  fchair- 
-manship  of  Lord  Goodman  The  criticisms' of  the  Charity  Cbmmission  whicn 


- ;  led  to  Lp^d  Xoodman's  study  ^re  reportedly  that  the  commission  (1)  has 
^  ^applied  the' 1960 ^ct  to  outmcxM  charitfe^  and  under  rules  set-ub  by  the 
[  ^^i^tuie^^^  Uses,  1601,  has  been  to  cautious  and  avoidejcTinnova- 

^  tioh  ancr(2}  has  not  b?en  aggresTsive  in  using  jts  powers  ^nder  the  1960  act  to 
iprce  arpalfamation  of  small  charities,  whii^tlJiaYe  become  more  and,  more 
^nneffec^^^^^  inflatioa  has  reduced  tl]p  va^e  of  their  endowments  9 
r^'^-jM  wdrft^of  the  chariti.es  divisidrts  can  8^e  broken  down  into  four  major 
^^e^sv  (1) Jidvlce  of  trustees,  (2)*ap^Jcatio^  of  cy  pres  and  ihe  making  of 
^  IcHemes,  (35  inquiry  ang  audit  of  jcharities'^and  C4)  "general  supervtsion  and 
r* .  asstiSfnce.  It^houfd  be  pointed  out^that  the,  charities  divisions  will  also  be 
iitixifVed  inf>vork  of  the  commissfen's^other  ^ivisiofls  ^^hen  important  changes 
.  .occur  with  respect  to  charities  ^liacat^  tp  those  divisions.  For*  exapiple, 
:  vyhere'4^d  ttet  fornix  part^of  tKe^endowm^t  of  a  charity  ihasf  greatly 
.\.appreeteted  and  the  charity  applies  for  sale  of*the  larid/fhe  chaifity  .division 
^r^  md^y^sjie^in  to  review wjiether  the  funds,  generated  by  the.lialelwilH^be 
^^^^effecUvsJy  ,u$ed  within  the  terms  of  we  .chaYfty's  irust  instrument^  Or  vyith 
f  ^  resBPct  to  registration  df  4ocal  branches  of  a  national  charity,,  the  char^tie? 
;  division  rhay  work  with  the  registration  division  and  the  nationarcfe^rffy  in 
V  ^^establishing  a  model  trust  for  use  by  the  local  charity. 

il  ^  Adviceiotrustees^  .Und  1960  act'tHe  commissioners  may 

l^advisea  charity  trustee  orgR^e  their  opinion  on  any  matter  affecting  the 
performance  of  the  trustee's  duties.  Unless  there  has  been  a  misstatement  of 
material  fact  and  untiUi  decision  of  the  court  has  been  obtained  that  super- 
•sedes  the  opinion  or  aavice  jiven,  the  charity  trustee  is  considered  by  law  to 
be  acting  in  accordance  with  his  trust.  A  great  number  Of  requests  for  advice, 
most  of  which  are  standard,  are  handled  by  the  charities  divisions.  Reque^ 
may  involve,  f6r  exaniple,  questions  as  to  how  broadly  a  "relief  of  the  poor" 
^  clauscf  in  a  trust  can  be  interpret^,  tKar  is,  which  persons  in  the  local 
"^^communityareto  be  defined  as  poor.  In  many  cases,  there  may  be  no  written 
"  trust  instrument,  Which  is  allowable  lender  British  law,  Although  there  is  a 
fairly  clear  understanding  of  what  the  endowment  fund  was  meant  to  cover. 
In  these  .cases,  particularly,  the  parish  minister  or  focal  trustee  may  w'ant  to 
obtain.the  Insurance  policy  of  written  advffte  from  the^ commission. 

I  *  Application  pfc]^^  inakiog  of  schemes.  Section  18  of  the  1960 

act  give^lhe  cqmtmf^g^ni^rrent  jurisdictipn  with  the  c^urt  in  establishing 
.s^cheme^for  the^^^^  of  a  charity  (essenfB^ly,  restructuring  the 

tnists.uli^^hich  the  C^^ty  operates  ♦so  as  to  adapt  it  to  specific  prpblems 
factag  th#^ip(1ty),  iri  gi^^pting  or  rei^ioving  a  charity  trustee,  and  in  dealing 
tth  the  pr^my  of  a  tj^ny.  The  1960  act  gives  the  court  the  power  toVefer 
xh  matters  to  the  comrtiission.  "  ^ 

^     In  general,  fhe  conrmiS^roners  ^are  not  to  exercise ^heir  powers" under 
secjtten  18  ot  the  act  except  on  the  applicatfon  of  the  charity  or  where  the 
Jijfiatter  is  re/erred  to  the  commission  by  a  court.  For  those  charities  with  an 
;^  income  of  less  than  50  Pounds  SteHing  a  yeaV,^  jurisdiction  may  be  exercised  by 
thje  commission  on^afpplication  tp  the  Attorney  General  by  one  or  morex^f  the 
charity  trustees,  by  any  person  interested  in  the  charity,  or  by  two  ^r  ntore 
Vjnhabitants  of  the  local  area  in  which  the  charity  opercites  (section  18(5)). 

^Section  38(6)  provides  that  where  the  commission  believes  the  charity  trustees 
;;%6ught  to  apply  for  a  ^scheme  and  they  have  "upreasonj^bly  refused  and 
r  iieglected  tb  flo  so"  the  (zommjssion  may  on  its  own  mption  proceed  with 
scheme-making  (after^approprjate  hearings  have  been  afforded  the  charity 
^,4ru5tjee$).  This  power  of  the  commission  iSi  limited  to  charities  that  are  more 
^^tKii'n>|n  yeari^  bid.  '  »^  '        ,  $ 

IeRJC;.  ■  .5,4-9, 
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The  commission  has  never  used  its  powers  under  section  18(6),  contending 
that  to  do  so  would  jeopardize  the  amicable  relations  between  the  commis- 
sion and  charity  trustees  which  ar^  essential  to  the  effectiveness  of  the  • 
commission's  work 

Inquiry  and  audit  of  chirities.  The  accounts  that  charities  are  required  to  . 
submit  to  the  commission  are  unaudited  Where  there  has  been- a  complaint 
as  to  operation  or  administration  ,of  a  chanty,  the  commission  has  broad 
power^  to  institute  inquiries  under  section  6  of  the  1960  act  The  commission 
has  powers  to  take  testimony,  to  order  an  audit  by  a  recognized  body  of 
accountants,  and  to  obtain  mformatign  from  the  charity  In  the  commission's 
first  ten  years  of  operation,  there  were  only  seven  formal  inquiries  under  the 
section  C  provisions.  Only  one  of  these  inquiries  resulted  in  formal  action  to 
replace  trustees  and  to  place  the  charity  under  commission^coqtrol  as 
provided  for  in  section  20  of  the  act  The  small  number. of  formal ^pceed- 
mgsdoes^  not  mean  that  the  inquiry  and  audit  powers^ of  the  commission  are 
ineffective  As  pointed  out  by  the  commission  in  its  1970  annua)  rep^Jt^: 
practice  is  to  use  informal  inquiry  and  discussion  with  trustees  in/^rtterffpting' 
to  b;mg  about  desired  changes,  without  the  publicity  attendant  to  formal 
inquiry  proceedings.  Examples  given  by  the  commission'are  problems  faced 
by  chanties  vvhich  have  overextended  themselves  financially  or,  at  the  other  , 
extreme,  chanties  whose  trustees  concentrate  on  maintaining  a  surplus  to  the 
detriment  of  the  obiects  that.the  trust  is  to  perform  The  general appfo^ch  of 
the.commission  is  best  illustrated  in  this  quote  from  their  own  analysis  of 
procedure:  -| 

Some^comnteints  can  be  dealt  wjthsimply  by  sending  a  copy  of  the 
cbmplaint,  with  the  writer's  consenf;  tb  the  charity  in  question  for  the 
trustees'  comments  or  by  asking  the  trustees  for  information  requjred  to 
^  clarify  the  situation.  In  most  other  casfes  discussion  with  the  trustees  has.  ^ 
been  sufficient  to  set  the  administration  on  the  right  path  and  it  has  not 
been  necessary  even  to  suggest  the  possibility  of  a  formal  inquiry  10 

General  supervision  and  assistance.  One  criticism  of  the  Charity  Com- 
^  mission  under  the  1853  act.  was  that  it  had  little  communication  with  its 
charitable  constituents  except  those  in  the  City  of  London,  who  had  ready 
access  to  commission  offices.  The  reconstituted  commPssion  }SSr^ctive\y 
-worked  to  inform  all  charities  of  what  it  can  do  for  charity  trustees 
.  .  *  Soon  after  passage  of  the  1960  act,  th.e  commission  issued  a  number  of 
informational  lea/lets  to  charity  trustees.  The  annual  reports  have  outlined  the 
vyork  of  the  commis;sion  and  indicated  the  generally  friendly  attitude  of  the 
.^oipmisston  toward  chanties  Some  information  bulletins  have  been  sent  to 
chanties  with  respect  to  certain  problem  areas  such  as  political  activities  and 
f  the  need  for  trOstees  to  be  aware  of  strict  self-dealing  rules  whicK  prohibit^ 
their  receiving  any  salary  or  sellingjor  reVitiog  property  to  the  trust, 

With  the  rudimentary  state  of  accounts  scrutiny  and  analysis,  the  commis- 
^  jr  ston  Vias  not  to  date  been  an  effective  body  in  collection  and  publjcation  of 
'  statistical  information  on  charities  Much  m6re  information  is  available  from 
^  ^publications  of  the  National  Council  of  Spcial  Services  or  the  Charities  Aid  ^ 
Fund,  described  in  some  detail  below.  —  ♦ 

-  *      .  .  t 

Aid  in  Interaction  with  Government-  ,     .  i  ^ 

"Hie  Almshouse  Example  •         *    \  .  ^ 

A  favorite  seventeenth-century  charity  in  England  was  the  almshouse,  a. 
©  ,elf-contained  apartment  or  house  for  the  care  of  the  aged  in  a  community 


Typically,  a  structiire  was  left  in  the<ontrol  of  the  loc^l  council  or  parish 
together  with  an  endowment  for  maintenance  and  for  payments  of  pensions 
'to  the  inhabitants  of  the  almshouse.     '\  /  ^• 

The  period  after  World  War  II  was  one  of  crisis  for  many  almshouses,  which 
might  be  picturesque  and  important  architectural  monuments  but  are  without 
plumbingand  other  Amenities  considered  necessary  in  the  twenfieth  century 
As  part  of  the  attempt  to  make  maximum  use  of  the  varipus  almshouse 
charities  arourrd  Britain,  and  to  coordinate  .their  improvement  within  the 
concept  of  the  welfare  state,  the  National  Association  of  Almshouses  was 
formed  in  1951  as  an  outgrowth  of  th^  London  Association. 

The  Charity  Commission,  as  reconstitutedJDy  the  Charities  Act  of  1960, 
focused  on  the  subject  of  almshouses  in  its  1960  annual  report.  The 
commission  found  in  working  with  the"  National  Association  of  Almshouses 
that  the  trust  instruments  of  many  *df  the  almshouses  were  out  of  step  with 
chcinged  conditions.  Small  endowments  ha9  been  eaten  away  by  inflation  and 
by  required  investment  in  low-jnterest  government  bonds,  many  trust  instru- 
ments reouired  that  there  b^  no  charge  to. the  almshouse  inhabitants,  various 
restrictions  existed  on  sales  of  property  in  mid-city  locations  when  it  was  clear 
that  cheaper  land  for  construction  of  new  facilities  could  be  found  out  of  the 
city  if  valuable  land  in  the  city  could  be  sold  and  the  proceeds  used  for  that 
purpose^. 

The  welfare  state  brought  with  it  numerous  new  grant  programs  applicable 
to  the  aged  and  poQr,-and  thexommission  saw  as  its  duty  to  get  the  maximym 
benefit  of  these  tax-paid  programs  for  the  particular  charities  involved. 
Improvement  grants  wei;e  available  from  the^government  to  put  in  amenities 
such  as  inside  plumbing  and  cooking  facilities.  Many  trusts  were  restructured 
by  the  commission  so  that  the  almshouse  could  take  maximum  ^dvantage»o.f 
these  grant  programs.  As  part  of  the  National  Assistance  Act,  local  authorities', 
were  authorized  to  contribute  to  tf?e  voluntafy  organizations  providing  care 
for  the  aged,  arid  the  commission  again  restructured  the  governing  instru- 
ments of  almshouses  to  take  maximum  advantage  of  this  form  of  aid.  Finally, 
direct  pensions  to  the  aged  were  available  from  the  N'ational  Government. 
Withsomeiine  mathematical  balancing,  almshouse  trustees  were  authorized 
rtpt  only  to  cut  down  pensions  provided  from  almshouse  trust  furrds,  but  to 
makexharges  for  almshouse  occupancy.  This  resulted  in  release  of  funds  for 
repairs^  or  amortization  of  debt,  with  the  almshouse  inhabitant  being  no  worse 
off  since  charges  to  him  or  reduction  of  his  pension  from  the  voluntary  asso- 
ciation were  replaced  by  national  grants. 

Wa  specific,  case  reported  in  th.e  1965  annual  report  'illustrates  the 
commission's  work  in  this  area.  A  Sgmerset  almshouse  charity,*whose  struc- 
tures wereover  250  years  old,  had  received  a  notice  under  the  Housing  Act, 
,1957,  which  vyould  have  required  demolition  or  closing  down  of  the  facilfty. 
Th^  charity's  endowment  was  clearly  inadequate  to  undertake  the  necessarV 
repairs.  Modernization  was  .accomplished  by  means  of  an  Extraordinary 
Repair  Fund  of  the  National  Associatibn  of  Almshouses,  national  assistance^ 
grants,  and  a  loan  frdm  the  rural  district  council  secured  by  a  mortgage  on  the  " 
charitable  property.  A  new  scheme  for  management  of  the  almshouse 
Included  the  "usual  clause  enabling  the  trustees  to  obtain  contributions  from 
inmates  towards  maintenance  and  essential  services."  Within  two  yearsy  an 
antiquated  structure  had  been  brought  up  to  modern  standards  by  taking  full 
ad vantagepf  benefits  available  under  the  welfare  state. 

Anpttter  exanrfple  is  the  Esther  Doe  Memorial  Almshouse  established  by  a 
charity  founded  in  1868.  After  attempts  at  modernization  through  .expansion 
of  powers  of  'the  charity  in  1%3,  the  charity  trustees  had  encountered 
problems  in  establishing  a  modernization  scheme  that  could  be  financed  with 
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available  funds  and  that  would  provide  "temporary  accommodations  for  the 
^hen  occupants 'of  the  12  almshouses  involved  The, trustees  informed  the 
^commission  ir>i1971  that  a  buijder  had  been  fourtd  who  was  prepared  to 
I  cxjhstruct  modern  almshouses  on  the  charity's  land  in  exchange  for  a 
^  co^nveyance  to.him  o|  the  real  property  for  commercial  c|evelopment  of  part  of 
the  propertv  The  comrhission,  under  its  supervisory  powers  with  respect  to 
transfer  of  land,  made  a  finding  that  the  value  of  the  new  houses  to  be 
provided'to  charitv  would  be  65,000 Pounds  Sterling  whereas  the  value  of  the 
land  conveved  would  be  60, OCX)  Pounds  Sterhng  The  developer  had  also 
agreed  to  schedule-buildmg  so  that  occupants  could  continue  to  occupy  the 
old  structure  urrtii  new  accommodations  were  available.  The"  commission 
approved  a  general  scheme  for  transfer  of  t;he  property  and  restructuring 
(including  charges  to  inhabitants)  operation  of  the  chanty,  providing  accom- 
modation for  poor  spinsters  of  good  character  who  are  not  less  than '55  years 
of  ageangi  of^he  Protestant  faith,  preference  being  given  to  persons  who  were 
born  in  Bethnal  Green',  Whitechapel  or  Streatham/' 


•  Moderniza^on— Outmoded  Purposes  ^  ^ 

In  1768  the  Magdalen  Kospitaf  Act  established  a  hospital  m  Southwark  for 
the  reception,  maintenance,  and  employment  of  peniten^^pr^titdtes.  This 
was  a  popular  cause  at  the  time  In  the  nineteenth  century,  the  corporation 
established  by  the  act  had  sold  the  first  ho^ital  and  acquired  a  new  structure, 
which  m  the  1930s  was  used  as  a  "senior  approved  school"  for  girls  under  the 
Children  and  Young  Persons  Act  (1933)  The  nineteenth-century  structure 
became  unsuitable  for  this  use  and  after  the  building  was  closed,  th,e  Charity 
,  '  Commission  authorized  sale  of  the  property  for  250,000  Pounds  Sterling. 
Under  procedures  set  forth' 4n  the  1960  Chanties  Act,  th^e  commission  estab- 
lished a  scheme  (which  was-laid  before  Parliament  since  the  original  corpora- 
tion had  been  set  up  by  Parliament,  an  expeditious  method  .for  doing  this 
being  se^  out  under  section  19  of  the  Charities  Act)  under  which  the  income  of 
th^  charity  was  , to  be  used  after  1973  "for  promoting  the  welfare  of  young 
persons  who  ar:e  exposed  to  moral  danger,  or  are  prevented  by  reason  of 
mental  or  bpdilydisease'or  infirmity  or  other  incapacity,  or  any  other  circum- 
stances, from  providing  proper  accommodation,  maintenance  or  training  for 
themselves  or  their  children,"  any  excess  income  to  be  used  in  preventing, 
crim^  and  delinquency  among  y6uth  or  for  research  into  th^  causes  of 
■  delinquency  "      ,  .  ^ 

A  second  example  of  needed  moderiiization  of  charitable' purposes  Is  given 
by  Lord  Craven's  Charity  which  by 'Vvill  in  1647  established  a  fund  for  mainte- 
nance of  certain  scholars  with  the  residue  of  the  gift  to  be  paid  ",  .  .  towards 
the  redemption  of  English  christian  Qaptive  prisoners  m- Algiers  pr  Other  places 
under  the  dominion  of  the  Turks  "  Though  no  income  wa*  spj&nt  on  captives 
after  1886,  and  though  court  orders  ftad  widened  the  scope  of  educational 
purposes  of  th^  chanty  during  the  nineteenth  century,  a  substantial  amount  of 
the  corpus  was  still  contained  in  a  sepai^te  endowment  entitled  'lord 
Craven's  Charity  for  Christian  Captives"  when  the  matter  came  up*for  recon- 
sideration bv  the  commissioners  in  1968  Under  amended  ternis  of  the  fund, 
income  from  this  fund  is  currently  tro  be  used  "for  the  relief  6i  persons  of 
British  nationality  and  of  the  Christian  faith  ^^^ho  are  or  have  been  prisoners  of 
war  in  any. of  the  countries  bordering  on  the  Mediterranean  Sea  and  are  in 
distress  or  who<  not  being  or  having  been  prisoners  of  warAhave  otherwise 
^  suffered  severe*distress  in  any  of  those  countries/'  The  comrmssion'',  in  its  1971 
'  annual  report,  stated  that  this  application  "seamed  to  be  as  ^se  as  one  could 
get  to  the  original  intention  of  the  founder  in  mo<^ern  conditions.  .  /'^I 
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>  In  thes^>and  similar  cases,  the  Charity  Commission  is  a  far  cheaper  and 
:  morie  expeditious  means  of,  applying  cy  pres  than  are  the  courts.  The  com- 
^^Igissiqn  sees  its  powers  as  being  limited  by  the  general  judicial  doctrine  of  cy 
^  pres^and^  as  is  clear  from  the  above  examples,  is  quite  timid  in  going  beyond 
or  amending  the  original  purpose  of  established  charities.  Under  section  13  of^ 
the  .1960  act,  the  bf  pr^s  power  of  both  the  courts  and  the  commission  was 
extends!  to  situations  "where  tf^e  original  purposes,  in  whole  or  in  part,  have, 
since  tiiey  were  laid  down,  —  (i)  been  adequately  provided  for  by  other 
means^or  (ii)  ceased,  as  being  useless  or  harmful  to  the  community  or  for 
other  ifearons,  to  be  in  law  charitable,  or  (iii)  ceased  in  any  other  way  to 
provide  a  suitable  and  effective  method  of  using  the  property  available  by 
virtue  of  the  gift,  regard  being  had  to  the  spirit  of  the  gift."  Critics  of  the 
commission  have  often  focused  on  section  13  of  the  act  and  cited  the 
.commission  for  being  too  conservative  with  respect-to  the  scope  of  new 
activities  afforded  outm9ded  charities.  The  commission's  'interpretation  is 
thM."the  paramount  principle  that  the  donor's  intention  must  be  followed  as 
c!osely  as  possible^has  been  preserved,  but  his  intention  is  now  interpreted  in. 
-the  light  of  modern  conditions  and  having  regard  to  the  spirit  of  his  gift."  A 
cpm^non  complaint  by  charity  trustees  of;  for  example,  having  a  hospital 
charity  in  an  area  where  there  are  sufficient  hospital  facilities  is  that  broader 
^  community  welfare  objects  should  be,  allowed  to  such  a  charity.  The  com- 
mission will  often  strain  to'provide  interstitial  medical  aid  to  the  poor  for  the 
charity  mvolved  and  will  clearly  not  allow  the  charity  to  enter  a  "quite 
different  field  of  charitable  activity."  This  problem  as  to  statutory  restrictions 
^  on  or  non-exercise  of  discretion  by  the  commission  under  present  law  is  likely 
to  be  a  prime  focus  of  the  Goodman  Commission  in  its  current  examination  ot 
the  Charity  Commission  and  British-charity. 

[  Aid  to  Charities-Investment  Policies 

'  As  misfitioned  earlier,  the  Trustee  Investments  Act  of  196T  was  established 
to  moderni2?e  investment  policy  for  all  trusts,  whether  charitable  or  private. 
Prior  to  that  act,  trustees  were  authorised  to  invest  only  in  government  stocks 
and  first-class  securities  with  fixed  income  at  a  fixed  redemption  value,  , 
Subject  to  express  powers  givemin  the  trust  instrument.  With  many  charitable 
trust  instruments  notprovidinl^for  btoad  investnient  powers,  the  real  value  of 
,  resources  of.^jnany  charities  had  decreased  considerably  by  the  twentieth 
^^^ntury  through  the  inability  of  the  trUst  to  provide  any  inflation  hedge 
^  through  investments  in  equity  securities. 

^  As  part  of  its^ general  functio|l  to  disseminate  information,  the  Charity 
Cpmmission  in  its  annual  report  for  1%0  printed  the  fgll  text  of  the  ^%'\ 
Trustee  Investments  Act,  along  with  a  detailed  explanation  of  the  rights  and 
duties  of  trustees  under  the  act.  The  act  generally  allowed  charities  to  divide 
tneir  assets  into  two  portions,  one  to  be  invested  in  a  somewhat  standard  list 
^  Pfj'^^^'"^       securities  and  the  other  to  be  invested  in  a  wide  range  of 
^industrial  and  commercial  ordinary  shares.  With  greater  latitude  given  the 
rll^fys^®?^^      ''^'^  Investments  Act  imposed  obligations  of  seekingTinvestment 
rcouns^l  and  specifically  required  investment  counsel  with  respect  to  certain  * 
f  ifrustee  actions  ^  - 

X'^y,!?''^  ^M^^l  Investments'' Act  was  sufficient  for  large  charities,  many 
^  charities  simply  did  not  have  a  large  enough  fund  to  justify  investment 
C^cpjirlsel:  a^nd  Under  section  22  of  the  1960  Charities 

£5\ct;the  Charity  authorized  to  (concurrent  with  the  court) 

g^tebUsh  common  investment  funds.  The  fi^st  fund  established  was  the 
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Matronal  Association  of  Alm$house^i5  Common  Investment  Fund,  set  up  by  a 
•scheme  of  the  commission  in  May  1962  Beginning  in  January  1963,  another 
fund,  Chanties  Official  Investment  Fund,  opened  with  6,000,000  Pounds 
Sterling  in  assets  contributed  by  5,344  charities.  As  of  januafy  1974,  the  fund's 
assets  had  gcown  to  nearly  48,000,000  Pounds  Sterling   Only  registered 
'  chanties  were  allowed  to  participate  in  this  fund  through  assets  held  for  them 
by  the  Official  Custodian.  As  previousl\\  pointed  out,  membeship  in  the 
Chanties  Official  Investnhent  Fund  carries  With  jt  the  advantage  of  receiving 
gross  dividends  on  a  current  basis  and  withoutnaving  to  reclaim  tax  from  th^ 
^  Inland  Revenuev 

A  continuing  problem  exists  in  that  many^arochial  charities  continue  to 
hold  2^5  percent  or  3.5  percent  government  consols  due  in  1999.  Whenever 
the  commission  becomes  aware  of  these  situations,  on  application  of  charity 
trustees  for  advice  or  for  an  orcler^,  it  explains  to  the  charity  the  benefits  of 
placing  funds  in  the  Chanties  Official  Investment  Fund  or,  wliere  the  charity  is 
of  sufficient  size,  making  use  of  the  1961  Investments  Act. 


GeneratAid,  Assistance,  and  Admonition 
of  Charity 

The  '  rrloral  suasion"  approach  of  the  Charity  Commission  is  evident  in  the 
aforementioned  examples  of  commission  actions.  Throijdh  its  annual  reports, 
the  commission  informs  Parliament  and  its  charitable  ti^uit  C0nfttituency  of  its 
activities,  and  informs  trustees  as  to  new  legislation  or  important  new  cases 
that  may  be  relevant  to  charitable  activity  generally. 

The  Charity  Commission,  simply  by  being  estabjished  and  known  to  the 
public,  has  become  a  focus  for  actions  affecting  charities  A  few  examples 
may  help  to  illustrate  this. 

Under  the  Finance  Bill,  1966,  there  was  introduced  a  Selective  Employment 
Tax  from'  which  chanties  Were  not  excepted  but  were  instead  allowed  to 
receive  reimbursement  from  the  Government  for  payments  made  by  them. 
The  Selective  Employment  Payments  Act,  1%6,  specifically  provided  for 
refunds  to  chanties  that  were  either  registered  under  section  4  of  the  1960 
Chanties  Act  or  were  certified  as  charities  by  the  Charity  Comm  issioners  or  the 
.  Secretary  of  State  for  Education  and  Science. 
K    In^arjeas  of  common  concern  to  Inland  Revenue  and  the  Charity  Commis- 
Uion,  loint  meetings  arebften  held  with  charitable  representatives  on  what  are 
I    felt  to  be  important  problems.  Thus,  in  its  1963  annual  report,  the  commis- 
<^ion  reported  that  a  letter  had  been  set  to  charities  operating  overseas 
,  stressing  the  importance  of- adhering  to  the  requirements  of  both  charitable 
trust  and  tax  law  The  commission  emphasized  that-if^  public  appeal  is  "lade 
for  a  specific  purpose,  such  as  relief  of  distress  in  an  earthquake  abroad, 
unless  the  appeal  clearly  states  that  unused  funds  will  be  used  for  another 
purpose,  such  funds  cannot  be  used  for  any  purpose  other  than  that  specified 
without  application  to  the  commission.  It  was  also  stressed  that  the  "benefit 
of  community"  test  applied  only  to  benefits  related  to  the  people  of  the 
United  Kingdom,  a  different  standard  was  to  be  applied  in  using  trjantable 
funds  in  Britain  or  the  Commonwealth  as  opposed  to  nonTCommonwe'alth 
countries  In  this  overseas  charity  area  and  in  the  political  activity  area,  the 
commissioners  work  closely  with  Inland  Revenue  in  communicating  to 
trustees^  the  dangers  of  loss  of  tax  exemption  and  possible  surcharge  for 
violation  of  trust  obligations.  '  .  .  / 

.In  exercising  its  moral  suasion  and  low-key  advisory  approach  to  charities  in 
the  international  area,  the  commission  is  clearly  in  favor  of  established 
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Yegistered  charities  providing  overseas  disaster  aid  rather  than  new  charities 
ftieing  set  up  for  each  crisis.  Thus  the  commission  supports  the  Disasters 
^lEmergency  Committer  set  up  in  1%^  by  five  major  British  charities  operating . 
Jn^ttie  oversj^as  area  for  coordinating  disaster  relief. 

^  The 'commission  receives  a  nurgber  of  corfiplatnts  each  year  from 
•pembersof  the  general  public  that  fufid-raising  coits.of  charities  are  too  high 
^r  that  charities  spend.too  much  on  overhead.  In  its  1970  annual  report,  the 
commission  pointed  out  that  there. was  no  possibility  of  setting  a  firm  rule 
about  the  percentage  of  a  charity's  income  whicH  could  reasonably  be  spent 
on  administration,  since  these  costs  depended  on  the  type  of  charity.  The 
commission  does  follow  up  on  complaints  by  checkingihe  facts  involved  and, 
^'"^  ,vvhere  warranted,  discussing  any  pnSblems  with  the  charity  trustees. 


"        *         '         -  Summary  ^  ' 

Other  American  observers  of  the  operations  of  the  Charity  Commission     :  . 
often  express  surprise  at  the  relatively  large  number  of  commission  staff  who 
deal  with  general  charitable  problems.  Yet  th/^  large  number  of  ancient  ' 
charitable  trusts  in  greaf  need  of  trust-instrument  updating  could  supply  suf- 
ficient work  to  keep  a  staff  occupied  full-time  for  many  years  to  come.  At  this 
point,  the  commission  does  not  actively  seek  out  thesf  charities,  but  waits  for 
the  trustees  to  come  to  them.  Even  this  process  generates  a  considerable  .  : 
,  backload  of  cases.  '    '\       '  v-^  ': 

Some  short-circuiting  9f  case-by-case  analysis  is  provided  by  general    ,  ' 
^publicity  efforts  ^imed  cit  educating  charity  trustees  as  to  userof  tneir  funds 
"  which  can  be  made  without  application  {o  the  commission.  Thus,  in  1965^  the.  .  . 
commission,  recognizing  that  the  National  Health  Service  had,  preempfed . 
much  of  the  health  services  fields  listed  objects  for  charities  that  would  be 
considered  relief  of  the  sick  and  would  be.supplementary  to  existing  national  . 
health  services.*-  .    .  .:'  ;•  ;;.,,/:; 

The  commission  has  Clearly  not  exercised  to  the  fullest  its  powers  tp  force,  / 
trustees  to  modernize;  in  the  Christmas  dole  and  low-income  investment.,/.!/,.  - 

[  areas,  for  example,  it  has  exhorted  but  not  forced  trustees  to  act.  To hornet  [ ,  /  ^ 
extent,  this  cautious  uie  of  powers  stems  from  the  commission's  attitude  of  ^ 
being  a  "friend  of  the  trustee"^  and  from  its  attem'pt  to  ailay^e  fears  .oi' 
trustees  that  the  commission*  was  a  super-regulator.  From  another  potrit  of,  .  . 
vlew,^the  commission  is  severely  restricted  by  its  budget  from  becdming'^n. 

,  initiating  body.  From, occasional  conferences  with  Inland  Revenue, : cfniC/.,- 
common  problfems  to  mrore  frequent  contacts  with  volunfery  bodies  like  the  ^i,^,/^ 
Natrona!  Association  of  Almshouses  or  the  National  Council  for'  Social 
Services^  the  commission  with  its  present  staffing,  budget,  and  philosophy^  vVl-.**- 
will  continue  to  be  largely  an  instrument  of  persuasion  rather  than  one.dl^/.XC- 
control.  \  .j^-^vi'i 


TAX  TREATMENT  OF  CHARITIES  AND  IHEIR  DONORS 


1^^'  •        ^     •        ,/       General  Tax  Principles 

1^7'  In  one  sense,  the  British  jystem  for 'charities  established  by  the  1960 
C,  '"'^  "o  "  s       Is^much  sinipler  than  its  .U.S.  counterpart.  Once  a  charity  is 
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registered  with  the  Charity  Commission,  it  is/'conclusively  presumed  to  be 
.  .  "a  charity  ,  .  /'  until  it  is  removed  from  the  register  Under  the  Ratmg 
•  Act,  1967,  such  an  entity  is  automatically  exempt  from,50  percent  of  property 
taxes  otherwise  assessable  against  land  occupied  By  it  and  used  for'charitable. 
puroses.  The  local  authority  is  given  the  option  of  relieving  the  charity  of  the 
remaining  .tax,  and  this  is  often  done  where  the  charity  is  clearly  of  benefit  to  • 
the  locality,  such  as  in  the  case  of  almshouses  The  Selective  Employment  Tax 
reimbursement  of  charities  has  already  been  mentioned.  And  where  a  charity 
0  IS  registered  as  such  with  the  commission,  Inland  Revenue  cannot  contest  the 
basic  charitable  nature  of  the  organization       .         '  ^ 

That  registration  with  the  commission  confirms  charitable  status  for  all 
purposes  does  not  mean  that  focal  tax  authorities,  with  respect  to  property 
tax,  or  Inland  Revenue,  with  respect  to  income  tax,  may  not  deny  partially  or 
totally  the  tax  exerpptton .  Thus,  for  example,  many  local  authorities  are  taking 
the  position  that  the  thfjft  shops  rua  by  charities  are  not  entitled  to  the 
,  property  tStx  exemption  because  the  premises  are  not  being  used  for  charitable 
'  purposes  but  .for  '[feeder"  purposes  Althou^  Inland  Revenue  may  not  take 
the  position  that  a  registered  charity  is  not  a  charity  for  tax  purposes  (Inland 
Revenue  or  local  authorities  may  bring  an  action  for  deregistration  of  a 
charity),  it  can  deny  in  whole  or  in  part  the  tax  exemption  for  a  charity's 
income  if  (hat  income  is^not  jsed  for  charitable  purposes. 

» 

Taxation  of  Ciiarities 


Exempt  and  Unrelated  Income 

The  exemption  of  chanties  from  income  tax  and  the  pri  nciple  of  taxation  of 
donors  to  charities  date  back  to  British  laws  of  1799  and  1803.,  Currently, 
sectiort  360  of  the  Income  and  Corporations  Taxes  Act,  1^0,  providesjor  a 
general  exemption  for  certain^ategories  of  income  realized  by  charitfes, 
•  which  are  much  like  the  kinds  of  income  exempt  from  tax  in  the  United  States 
rents  from  real  estate,  "so  far  as  the  same  are  applied  to  charitable  purposes 
only"  interest,  dividends,  annuities  and  like  income,  subject  to  the  same 
exception,  and,  capital  gams  Section  360{1)(e)  of  I  C  T  A.  1970  also  stafes  the 
'^unrelated  business  inc9me"  rule  that  profits  of  any  trade  owned  by  a  charity  ^ 
are  exerhptonly  if  the  tr^de  is  exercised  in  th^  course  of  the  actual  implemen- 
tation of  the  charity's  primary  purpose(s)  or  if  the  work  in  connection  with  the 
trade  is  carried  out  primarily  by  beneficiaries  of  the'charity. , 

Taking  unrelated  business  income  first,  the  British  are  quite  generous  in  the 
♦  interpretation  of  section,  360(1)(e).  For  example,  substantial  British  estates 
may  be  given  to  the  Crown  which  comprise  not  only  a  hous?  of  some 
historical  interest  but  substantial  farmlands  and  income-earning  assets. 
Generally,  p|ieservation  of  the  estate  as  a  whole  is  taken  to  justify  the 
exemption  of  income  earned  from  running  the  estate  if  it  is  earned  by  (he 
^      cfiarity  trustees  and  devoted  to  upkeep  of  the  property  An  example  Oxfam 
runs  a  large  number  of  thrift  shops  in  almost  every  community  in  Britain  To 
the  extent  that  th^  goods  sold  are  received  by  Oxfam  as  contributions,  Inland 
Revenue  accepts  the  position  that  na"trade"  is  carried  on,  in  that  the  ordinary 
.  business  only  sells  property  that  has  been  purchased  by  it  The^ax  authorities 
at  Inland  Revenue  mdicate  that  because  of  this  narrow  interpretation  of 
"unrelated"  business  income,  there  has  been  very  little  assertion  of  ordinary 
income  tax  against  charities  on  the  ground  of  unrelated  trade. 
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The  "covenants"  system  \4^ill  be  described  more  fully  below  m  connection 
with  the  treatment  of  donors  contributing  property  to  chanties.  In  this 
examination  of  unrelated  trade  questions  affecting  charities,  it  is  only 
necessary  to  point  out  that  income  transferred  to  charity  by  a  written  instru- 
ment of  commitment  that  satisfies  covenant  requirements  will  be  allowed  as  a 
deduction  against  trading  income  of  a  corporation  or  proprietorship  Oxfanri 
has  m  recent  years  set  up,  in  addition  to  its  thrift  shops,  other  shops  where 
products  purchased  frortn  artisans  overseas  are  sold  to  the  public,  the  proceeds 
to  be  used  for  overseas  relief  These  shops  are  set-up  in  separate  corporate 
fown  and'are  subject  to  regular  tax  on  their  income?  Howeve^,  each  of  these 
taxable  entities  covenants  100  percent  of  its  net  income,  before  taxes,  to  the 
charity  and  is  allowed  a  deduction  for  the  full  amount  It  is  not  surprising,  in 
view  of  the  unchallenged  use  of  this  system,  that  unrelated  trade  income  is 
rarely  an  issue  in  audit  of  British  charities. 

What  is  the  attitude  of  Inland  Revenue  to  this  clear  evasion  of  the  unrelated 
business  income  provisions  of  the  Tax  Act?  While  admitting  that  the  purpose 
of  the  tax  provisions  is  to  prevent  unfair  competition  with  taxable  businesses, 
the  general  position  'of  all  levels  of  personnel  in  Inland  Revenue,  from 
inspectors  to  the  Board  of  Commissioners  itself,  appears  to  be  that  the  100 
percent  covenant  approach  has  "not  been  abused  thus  far  "  While  technically 
pusinesses,  the  proifit-makmg  subsidiaries  that  enter  into  these  covenants  are 
somehow  closely  enough  related  (as  in  the  Oxfam  example)  to  the  mairr 
purpose  of  the  charity  that  no  public  outcry  has  arisen  and  no  Parliamentary 
action  is  considered  necessary. 


Denial  of  Income  Tax  ReJief 

In  conversations  with  the  Office  of  Chief  Inspector  of  Taxes  (Charity), 
whose  staff  of  180  is  responsible  for  all  chanty  operations  in  Britain,  I  was  told 
that  there  were  some  25(),0OO  index. cards  in  Inland  Revenue  covering  British 
charities..  Inland  Revenue^  file  covers  more  charities  than  that  of  the  Charity 
Commission,  for  two  reasons  First,  numerous  ecclesiastical  and  educational 
charities  are  exempted  from  registration  with  the  Charity  Commission  but 
appear  on  Inland  Revenue  files  Second,  many  simple  trusts  set  up  for  special 
purposes— for  example,  a  fund  established  by  a  group  of  parents  to  provide  a 
swimming  pool  for  a  state-supported  school  — are  recorded  as  charities  on 
Inland  Revenue  records  even  though  they  are  not  required  tjS" register  with  the 
Charity^Commission  since  they  are  not  permanent  endowed  charities. 

Before  examining  the  present  responsibilities  of  Inland  Revenue  in  the 
charitable  area,  it  is  useful  to  review  its  position  prior  to  the  1%0  Charities 
Att.  Then,1nland  Revenue  had  total  responsibility  ifqtt||Btermining  whether  an 
'organization  was  a  charity  or  not.  like  the  Char^  Commission',  Inland 
Revenue  never  published  any  pamphlets  or  guidelines  on  charitable  status, 
relying  .entirely  on  judicial  precedent  and  reasonable  extension  of  such 
precedent: 

The  majority  of  tax  -in  Britain  has  been  traditionally  collected  through 
withholding  6n  wages,  a  method  that  is  aIsS  common  to  the  United  States. 
However,,  in  the  U.S  no  tax  creditable  agairist  individual  income  tax  is 
normally  withheld  from  paymel||  to  U.S.  residents  by  U.S.  corporations 
**vvhereas,  in  Britain,  tax  has  been^thheld  at  an  approximate  30  percjent  rate 
Tax  is  also  withheld  on  most  interest  payments,  on  annuity  payments  of 
various  sorts,  and  on  rental  income  from  property  where  such  property  iSr 
managed  by  a  venial  agent  Prior  to  1960,  organizations  did  not  become 
qualified  as  charities  through  a  process  of  registration  with  Inland  Revenue. 
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The  first  contact  that  Inland  Revenue  had  with  most  chanties  was  through 
their  application  for  reclamation  of  tax  withheld  on  payments  to  theiw.  At  the 
time  the  application  form  was  filed,  Inland  Revenue  requested  copies  of  the 
basic  governing  documents  of  the  charity  and  its  accounts,  and  based  on 
examination  of  this  material  and  any  other  necessary  inforfiation  obtained 
from  the  charity,  decided  whether  tax  withheld  should  be  refunded  to  the 
charity.  ^' 

fnthe  rare  instances  in  which  a  charity  received  no  income  subject  to  with- 
holding tax.  Inland  Revenue  might  never  have  known  the  charity  existed.  No 
regular  reports  were,  or  are  under  present  law,  filed,  and  although  chanties 
like  all  other  taxpayers  are  liable  for  reporting  income,  whatever  its  source, 
penalties  are  seldom  imposed  for  failure  to  report,  particularly  where  an 
organization  believes  in  good  faith  that  it  is  entitled  to  exemption  because  of 
its  charitable  status.  ^  •  ^ 

Prior  to  1%0  Inland  Revenue  thus  had  the  responsibility  for  defining  a 
charity  and  for  examining  the  continuing  operations  of  the  charity  to  assure 
that  it  met  the  requirement  of  section  360 1  C.T.A.  1970  that  inconie  on  which 
exemption  was  claimed  was  "applied  to  charitable  purposes  only.^fter  1960 
the  Charity  Commission  had  definitional  responsibility  witn  respect  to 
charities  subject  to  registration.  As  pointed  out  above,  there  may  be 
additional  charities  not  required  to  register  whose  status  is  still  defined  by 
Inland  Revenue  Section  9  of  the  Ch^ities  Act  of  1960  provides. that  the 
Charity  Commissioner  may  furrfish  Inland  Revenue  and  6ther  government 
departrtients  and  local  authorities  information  on  n^es,and  addresses  of 
institution s^'trea ted  as  charitable  entities  and  that  jrffand  Revenue,  other 
government  departments,  and  local  authorities  nia^^mfsh  like  information 
to  the  Charity  Commissjon  An  index  card  on  each^j^iCv  registered  with  the 
Charity  ConrimissiOn  Is  automatically  forwarded  to  Iriland  Revenue.  However, 
the  convTiission  has  not  pressed  Inland  Revenue,  nor  has  Inland  Revenue 
volunteered,  to  provide  information  from  Inland  Revenue  files  on  charities 
not  registered  with  the  commission.  There  is  a  general  feeling,  desptte  the 
permissive  language  of  the  1960  act,  that  tax  information  is  confidential. 
Common  action  by  Inland  Revenue  and  the  Charity  Comfnission  thus 
nornfially  occurs  in  publicised  cases  Again,  the  backlog  of  registration  work  at 
the  Charity  Commission  and  limited  staff  may  eventually  necessitate  a  cross- 
check of  Inland  Revenue  files  to  identify  charities  that  should  register  under 
the  1%0  act. 

^Inland  Revenue  does  become  aware  of  the  operations  of  most  charities 
tnrough  the  process  of  applicafibn  for  reclamation  of  tax.  The  Chief 
Inspector's  office  spot  checks  charities  on  which  information  is  available 
through  the  approximately  5,000  inspectors  who  audit  local  activities.  And  / 
while  accounts  may  not  be  required  of  smaller  charities  on  an  annual  basis, 
larger  charities,  as  is  the  case  with  the  Charity  Commission,  do  submit  such 
accounts  each  year.  Unlike  the  U.S.  system  where  revocation  of  exemption 
may  be  the  only  form  of  sanction  in  cases  where  funds  have  been  used  by/a 
charity  for  nonch^ritable  purposes,  I  niand  Revenue  simply  denies  reclamation 
of  tax  with  respect  tolhat  part  of  the  income  that  has  been  misused.  In  any 
egregious  case,  the  matter  might  be  reported  to  the  Charity  Commission  and 
the  trustees  could  be  personally  liable  for  a  surcharge.  It  has  been  noted 
above  that  the  Charity  Commission,  in  its  role  as  "friend  of  the  trustee,"  may 
decide  not  to  report  to  Inland  Revenue  a  minor  deviation  from  the  charitable 
purpose  of  the  trust  if  the  transgression  was  not  willful  and  the  trustees  agree 
to  correct  the  error.  Inland  Revenue,  on  the  other  hand,  sees  its  role  in 
overseeing  the  operations  of  charities  as  one  of  protecting  the  revenue  but  not 
of  ensuring  correct  implementation  of  charitable  trusts.  As  was  stated  by  ,the 
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Chief  Inspector's  representative,  if  a,  trust  for  the  benefit  of  dogs  u^es  funds  in 
a  charitable  way  for  the  benfefit^of  cats,  no  question  is  raised  by  Inland 
Revenue  and  no  report  is  filed  with  the  Charity  Commission. 

The  Private  Settlement  Trust-, 
'  The  Private  Foundation  Emerging  in  . Britain 

.  The  Registration  Division  of  the  Charity  Commission  advised  the  author  that 
approximately  10  percent  of  the  1,500  or  so  new  charities  being  registered 
each  year  are  "private  settlement  trusts."  These  trusts  are  normally  general 
grant-making  charities  funded  with  assets  of  a. family  or  of  a  business,  with 
family  members  or  officers  of  the  business  serving  as  trustees.  The  general 
purpose  of  these  trusts  is  the  establishment  of  a  separate  charitable  entity  to 
receive  assets  which  then,  after  one  year,  will  be  free  of  estate  duty.  The 
attitude  of  the  Charity  Commission  towards  these  trusts  is  interesting.  The 
commission  teqds  to  take  a  somewhat  easier  view  of  qualification  of  private 
,  settlemerft  trusts  than  it  does  of  trusts  that  solicit  money  from  the  public, 
noting  {hat  with  the  former  type  of  trusts  "the  public  does  not  have  the  same 
need  .to  be  protected."  ^  ^ 

In  conversations  with  inland  Revenue  staff  it  was  noted  th^t  the  private 
settlement  trust  is  not  "^iewed  with  alarm  at  this  time."  It  is  recognized  that 
private  settlement  trusts^could  possibly  be  used  to  perpetuate  faifBly;,control 
of  closely  held  businesses  with  the  advantage  of  avoidance  of  estate  duty. 
However^  both  the  Charity  Commission,  in  its  role  of  assuring  that  income  is 
used  for  charitable  purposes,  and  Inland  Revenue,  in  reviewing  the  extent  to 
which  private  s.ettlerpent  trusts  are  used,  normally  require  annual  accounts 
from  these  private  grant-making  bodies.  The  general  attitude  of  the 
commission  and  Inland  Revenue  seems  to  be  that  the  placing  of  fanfily  assets 
in  a  charitable  trust  serves  a  legitimate  purpose  of  increasing  gifts  to  charity  by 
avoiding  incjividual  ^surtax  on  asset  incqme  and  by  providing  greater  flexi- 
'bllity  apart  from  covenant  restrictions  for  satisfying  charitable  objectives  of 
the  donor-trustors.  Inland  ReverTue  is  clear,  however,  that  ff  these  British 
'  private  foqndations  were  to  be  used  primarily  for  the  purpose  of  controlling 
family  business  soqne  Parliamentary  action  would  be  taken. 
From  conversations  with  members  of  the  Tax  Bar  in  Britain,  it  does  not*- 
_ -.appear  that  aggressive  use  of  private  settlement  trusts  by  clients  is 
encouraged.  Most  practitioners  queried  indicated  that  this  approach  would 
"not  be  playing  the  game."  Another  reason  cited  was  the  resultirrg  adverse 
publicity  if  a  particular  client's-case  became  the  rationale  for  Parfiamentary 
action. 


Effectiveness  of  inland  Revenue's' 
Surveillanfce  of  Charity 

As^pointed  out  above.  Inland  fj^venue  maintains  its  contact  with  large 
charities  through  theVannual  submission  of  accounts  and  is  made  aware  of 
other  charities  through  their  applications  for  reclamation  of  tax.  la  addition, 
5pme  spot  checking  is  done.  Overall,  however,  there  is  clearly  not  the  kind  of 
iurveillance  of  charities  in  Britain  that  is  afforded  by  the  annual  reporting 
requirement  in  the  United  States. 

The  Internal  Revenue  Service  would,  I  suspect,  feel  somewhat  uncomfort-. 
abfe  with  the  partial  informcltionkfeceived^y  Inland  Revenue.  However, 
Y^ilanH  Revenue's  response  to  questions  in  this  area  is  the  same  as  that  of  the 
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Chanty  Commission,  which  after  a  short  pe,r4od  ot  scrutinizing  accounts, 
turned  its  attention  to  other  matters.  Both  the  Lharity  Commission  andln^and^ 
Revenue  vvcHild  simply  state  that  "charjties  are  in  general  well-behaved." 
Both  reahze  that  many  of  the  small  parochial  ch^ritiei  may,  to  some  degree, 
misunderstand  what  is  charitable  and  what  their  tax  and  trust  obligations  are 
under  the  1960  act  and  the  various  Fihance  Acts  However,  unlike  the-  U.S. 
system  where  the  cannon  of  chapter  42  excise  taxes  applies  to  even  the 
smallest  private  foundation,  the  British  tax  and  regulatory  authorities  are 
rather  willing  to  forgive  minor  transgressic5ns. 

The  general  question  of  abuse  in  the  charitable  area  was  raised  with  , 
practitioners  and  with  chanty  trustees  or  advisors  to  ^charity  trustees.  Jn 
general,  those  persons  directly  involved.with  charity  seem  to  have  the  same 
feelinjg  as  the  regulatory  and  tax  bodies— that  little  abuse  of  charitable  trusts 
exists. 

It  is  only  in  the  context  of  this  generally  held  belief,  that  a  curious  institu- 
tional umbrella  protecting  charities  from  scrutiny  can  be  understood.  Thii 
protection  is  provided  by  the  previously  discussed  Office  of  the  Official 
Custodian  in  the  Charity  Comniissipn.  He  holas  the  assets  of  .many  small 
charities,  and  through  him,  1(Xy  percent  of  the  assets  of  registered  charities 
may  be  invested  in  the  Chanties  Official  Investment  Fund.  By  administrative 
arrangement  between  the  Official  Custodian  and  Inland  f^venue,  tax 
withheld  from  payments  to  the  Custockan  or  the  Charities  Official  Investment 
Fund  is  remitted  directly  to  the  Custodian  or  the  fund,  and  payments  are  made 
to  the  registered  chanties  in  the  gross  amount  of  dividend  plus  tax  reclaimed, 
while  Inland  Revenue,  the  Custodian,  and  the  fund  balance  out  the  relative 
amounts  owed  each  other  at  the  end  of  each  government  fiscal  year,  no  listiitg 
of  those  charities  that  have  been  paid  is  made  by  the  Official  Custodi^in  on  the 
ground  that  this  w'ould  destroy  the  administrative  simplicity  which  is  the  basis 
of  the  whole  system  The  effect  of  the  system  is  that  charities  whose  assets  are 
held  by  the  Custodian  ma^A  not  come  to  the  attention  of  Inland  Revenue, 
except  through  Spot-checks^since  they  may  never  have  to  approach  Inland 
Revenue Tor  the  reclamation  of  tax.  The  author  looks  with  awe  on  this  system 
which  js  built  lai;gely  on  faith  in  the  general  integrity  of  charity  trustees  and 
the  charitable  trust  system 


Tax  Treatment  of  Donors 

Estate  Duty 

In  Britain,  something  like  our  unlimited  charitable  deduction  for  estates  is 
afforded  property  given  to  a  very  narrow  range  of  what  are  essentially  national 
chanties  listed  in  schedule  25  to'the  Finance  Act,  J1972.  These  include  the 
National  Gallery,  the  British  Museum  and  like  national  irrstitutions,  certain 
museums  and  art  gajlerie^  maintained  by  local  authorities  or  universities  in 
the  United  Kingdom,  and  certain  libraries.  A  deduction  is  given  from  the 
principal  value  of  the  estate  for  gifts  to  other  charities,  but  only  up  to  a  limit 
of  50,000  Pobnds  Sterling  for  all  charitable  gifts  from  the  estate. 


Capital  Gains  Tax  ^  'Tf/i^' 

When  the  1965  Finance  Act  was  passed,  imposing  capital  gams  on  transfers 
of  appreciated,  property,  there  was  no  exception  made  for  gifts  to  charities. 
Thus,  under  this  act  a  donor  who  contributed  appreciated  property  to  a 
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charity  was  liable  as  transferor  for  capital  gains  tax.  With  the.^ance  Act.of 
1972,  an  exception  was" passed  which  allowed  avoidance  of^pital  gains  on 
transfers  of  profierty  to  a  charity.  ^ 

.  Gift  Tax  '        •  . 

The  1974  Finance  Act  has  established  In  principle  a  transfer  tax  on  inter 
VIVOS  transfers  of  property.  The  details  of  the  tax  had  fiot  been  finally, 
determined  at  the  writing  of  this  report.  Preliminary  indications  or  the' 
government^were^that  exceptions  will  be  built  into  the  transfer  tax  something 
lifce  the  exceptions  existing  for  estate  duty.  Under  present  law,  this  may  mean 
an  exemption  for^ift  tax  for  lifetime  gifts  limited^ to  50,000  Pounds  Sterling. 

The  General.  Income  Tax  Rule-  /  ,  / 

^^cf^Dcductlon  for  Charitable  Gifts  ;  . 

*       •     >    .       .  .  ,  ■ 

Turning  back  tp  income  tax  treatment  of  donors  to  charity,  ills  easiest  to 
stafrt  with  the  proposition  of  BritishOax-law  stated  by  a  tax  solicitor  in  Britain: 
"a  gift  to  charity  under  British  law  is  to  be  trieated  like  any  other  gift,  a  transfer 
fo  another  person  without  restrictions  and  with  no  benefit  other. than  .the 
emotional  benefits  which  generosity  can,  generate."  As  somewhat  more 
formally  put  by  in  ^idvisory  group  on  charities  and  taxation  analyzing  the 
proposed  1972  revenue  changes  in  Britain,  ^.'generally  speaking,  ordinaTy 
donatlpns  by  an  individual  to  a  charity  are  not'Sllowable  as  a  deduction  for  tax 
purposes.  This  follows  from  the  principle  that  the  tax  system  does  not  in 
geheral  take  account  of  the  way  in  which  the  taxpayer  sperrds  his  money." 

The  rule,  following  the  above  basic  principles,  is  quite  simple;  except  for 
assignments  of  income  under  deed  of.  covenant,  described  Jbelow,  there  is  no 
income  tax-advantage  for  an  individual  or  corporate  donor  in  giving  income  or 
property  to  a  charity.  There  is,  of  course,  the  advantage  that  gifts  of  property 
to  charity  giyen  more  than  one  year  prior  to  the  date  of  death  are  excludeql 
^from  the  estate  of  thedpnor,  effectively  an  election  between  the  government 
and  the  charity. 

'  To  the  American  tax  lawyer  accustomed  to  30  percent  adjusted  gross 
income  deductions  for  capital  gain  prdperty*  50  percent  adjusted  gross  income 
^deductions  for  cash,  basic  deductions  for  Ihort-term  capital  gain  property, 
carry"Overs,^and  the  rest,  the  British  system  is  charming  in  its  simplicity.  In 
addition,  British  charities  and  donors,  while  aware  of  the  American  charitabte 
contribution  deduction  example  and  equivalent  charitable  contribution 
deduction  principles^in  manvjx>untries  in  Europe,  are  not  exerting  strong 
pressure  for  a  change  tp  the  American^system.  To  some  extent,  tpis  may 
simply  be  the  result  of  175  years  of  history,  there  is  also  a  feeling  on  the  part 
ofdonors  and  their  a^Jvisor^  that  the  AJ.S.  system  under  which  apRCpciat^ 
property  contributions  generate  a' deduction  against  current  ordinary  income 
is  ^  unfair  gift  to  the  Wjealthy.  Finally,  from  the  point  of  view  of  charities, 
there  are  advantages  in  the  present  covenant  systerp  in  terms  of  knowing  in 
advance  (he  flow  of  income  to  the  charity  and  in  minimizing  year-by-year  , 
fund  raising.  ,        ,  ^ 

The  Deed  pfXovenant  , 

,  The  deed  ^)f  covenant  is^^niost  pervasive  and  distinctive  aspect  of 
'•^"^•*"bJe  fund  raisirig^nd  charifeJ^le  giving  in  Britain.  Whether  a  potential 


•donop  IS  approached  by  a^major  caacer  preverltion  society^or  a  children's 
puppet  theatre,  the  form  of  sohdtation  taside  irom  door-to-door  collection 
through  com  boxes)  is4ikely  to  be  a  r.equest  fer  a  deed  of  covenant,  often  i.n  . 
amounts  down  to  1  Pound  ^erjing  a  year..,^^^^ 

In  Its  s'lmplest  form,  a  d^ed'of  covenann?<^n  agreement  signed  by  the 
donor  which  provides  for  ah  annual  payment  (normally  on  a  fixed  date)  for 
seven  years  from  the  date  of  the  covenant,  unless  death  intervenes,  of  a  fixed  " 
amount  to  a  named  chanty^  (ft  is  for  this  reason  that  covenants  are  normally 
spoken  of  as  '7-year  covenants/')  The,  Z-year  co\7enant  is  the  method  of 
avoiding  tax  that  would  otherwise  be  imposed  under  section  434  of  the 
Income  and  Corporation  Taxes  Act  (1970)  if  a  disposition  is  made  "for  a  period 
which  cannot  exceed  six  years."  For  a  charitable  covenant  to  be  effective,  the 
annual  payments  must  be  "like,"  payable  for  a  period  vyhich  may  exceed  six 
years,  and  not  terminable  without  the  consent  of  the  charity  entitled  to 
piayments  except  where  termination  is  caused  by  circumstances  outside  the 
powers  of  the  donpj:,  such  as  death  Thi^  statement  of  the  covenant  principle 
makes  it  much  bfoader  than  it  might  at  first  appear.  (1)  covenants  may  be 
drafted  for  the  period  of  the  donor's  \\ie,  (2)  covenants  may  only  apply  to 
annual  periods  when  the  donor  is  liable  to  income  tax  on  an  equivalent 
amount  covenanted  (see  below),  (3)  covenants  may  depend  on  marital  status, 
holding  of  a  specified  office  or  employment,  or  the  exceeding  of  a  certain 
income  level,  (4)  to  satisfy  the  "like"  payment  requirement,  the  sum  must  be 
calculated  m  the  same  way  each  year-for  example,  a  percentage  of  gross  or 
net  irfcome'or  profits 

The  concept  of  the  covenant  goes  back  to  1803  income  tax  laws  which 
stated  that  a  taxpayer  who  made  annual  payments  of  a  certain  amount  per 
year  was  regarded  as  having  his  taxable  income  decreased  by  such  payments, 
the  payments  being  added  for  tax  purposgs^o  the  income  of  the  recipient*  Tne 
effect  of  adding  these  sums  to  the  incon^  of  a  charity,  the  charity  being  taxed 
at  a  ml  rate,  is  tbat  the  sum  transferred  becomes  non-taxable.  While  this 
simple  basic  pnnciple  remained  in  effect  when  the  so-called  supertax  was 
introduced  in  1910,  the  changes  in  revenue  laws  in  1946  appNed  the 
exemption  from  tax  only  ta basic  tax  and  not  to  surtax,  , 

To  illustrate,  assume  a  donor  has  entered  into  a  coveriant  with  respect  to 
100  Pounds  Sterling  per  year  payable  to  a  named  charity  The  bask  tax  is  30 
percent  but  because  of  the  income  level  of  the  donor,  he  pays  a  surtax  of  40 
percent!  thus  being  liable  to  a  tax  of '70  percent  on  his  general  income 
received.  If  the  covenant  a  net-deed  type  (under  which  a  stated  sum  is  paid 
each  year),  the  gift'to  the  charity  wiU  be  from  after-tax  income,  that  is,  from 
the  30  percent  of  gross- income  left  after  paying,  tax.  The  cgiarity,  after 
receiving  necessary  assurances  that  basic  tax  has  been  paid  on  the  income 
paid  over  to  it  by  the  donor^  may  reclaim  the  basic  tax  of  30  percent  from 
Inland  Revenue.  The  effect  of  this  is  that  the  charity  will  receive,  in  addition 
to  the  100  Pounds  Sterhrig  from  the  donor,  42.86  Pounds  Sterling  from  Inland 
Revenue  representing  tne  30  percent  basic  tax, 

ft"  was  stated  by/representatives  of  British  charity  that  the  net  deed  of 
covenant  systerm^s^^V%ry..mLUch  like  the  American  charitable  contributions 
systeffii'Wie  British  donof^ble  to  contribute  143  Pounds  Sterling  by  a  net 
gift  of  mPounds  Sterling  because  of  the  tax  recoverable  from  the  govern- 
rfient  The  D.S,  donor  is  able  to  give  a  greater  amount  to  the  charity  because, 
for  the  purposes  of  a  tax  return  filed  after  the  year  of  gift,  he  will  receive  ah 
income  tax  deduction  benefit  which  will  allow  him  to  effectively  increase  his 
charitable  contribution.  This  analysis,  while  it  has  a  surface  appeal, 
understates  the  tax  advantages  to  the  donor  in  the  U  S  system  where  the 
.deduction  allowed  is  against  the  highest  marginal  income  tax  rate  and  deduc- 
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tjons  may  be  allovyc^d  for  the  full  fair  markelt  valtre  of  ^)ropferty  contributed 
slibjetct^to  appircable  adjusted. gross  income  limits..      |    ^        \  : 

"Certain  traps  exist  in  the  7;year  covenfiant  system,  for  both  'donors  and 
charities.  The  donor  is  under *a  contractual  commitme^^  to  deliver  to  the 
charify  income  on  which  at  least  the  basic  tax  has  been^Sd.  If,  because  of 
deductions  orsome  other  factor  in  the  tax  picture  of  the  donor,  he  does  not 
pay  tax  of  at  least  the  basic  rate,  he  must  pay  over  to  Inland  Revenue  tax  at  the 
basic  rate  at  least  sQfficient  to  cover  the  income  covenanted  to  the  charity. 
Essentially  then,  there  may  be  a  manufact;jre  of  taxable  income  to  a  donor  by 
use  9f  the  cpvenarit.  From  the  point  6f  view  of -the  charity,  it  is  normally 
desirable  to  obtatfi  a  so-called  "gross"  Covenant— the  payment  to  the  charity 
of  a  sum.out  df  gross-income,  or  income  prior  to  payment  of  basic  rate  tax.- 
The  donor  pays  the  sum,  fess  basic  rate  tax,  to  the  charity  and  the  charity  then 
adds  to  the  anfc^unt  donated  the  basic  rate  tax  reclaimed  from*  the, 
government.  If  i  gross  deed  is  not  used,  ther§  can  be" .  a  iremeddus' 
disadvantage  to  charities  when  the  basic  tax  rate  is^changed.  .This,  in  fact,  was 
the  case  when  the  basic  tax  rate  went  from  38.75' percent  to  30  percent.  On 
100  Pbunds  Sterliiig  net  deed  at  the  38.75  percent  fate,  the  charity  was  able  to 
recover  just  over  bl  Pounds  Sterling  in  tax.  At  the  30.  percent  rate,  tax 
recoverable  on  100  Pounds  Sterling  net  would  be  jappcciwnlately  43  Pounds 
Sterling.  Of  course^  when  the  basic  rate  goes  lip,  as  has^^>een  the  case  recently  ' 
when  the  rate>idyed  from. 30  percent  to  33  percent,  charities, gain  instead  of 
tdse.   ^  \  *     •  '  V*, 

;  The  curious  result  of  a  tax  decrease,  wdrking  to  the  detriment  of  charities 
was  recogn^ted  by  Parliament,  and  trlnsitfonal  relief  for  charities  in  jh^form 
of  a  direct  claim  against  the  government  for*  part  of  the  tax  reclamation  loss 
was  provided  for  in  the  Finance  Aft,  1973.      ^    '  _  .     -  h 

;  The  c6\?bnant  may  not  onfy  be  usfed'by  individuals  but  may  Be  used^by 
corporations,  and.  under  1%5  regulations  of; Jnland'Reyenue,  covenanted 
payirie^ts  are  alfovyed  as  a  deduction  from  a  corporation's  income  for 
purposes  of  computing  corporation  tax.  The  corporation  must  withhold  tax 
trdiTt  payments  to  the  charities  as  it  would  have  to  ifi  the  case  of  individual's 
arm  the,,charjty  reclaims  such  tax  from  Inland  Revenue  in  the  same  manner.  As 
Q&tlined  above,  in  discussion  of  unrelated  tra^ingNncome  of  charities^  Inland 
Rf/enue  has,  so  far,  allowed  situations  where  business '  corporations 
controlled  by  charities  or  by  "friends"  of  the  charities  are  allowed  to  covenant 
1(^;percent  of  their  nef  inconie  befbre  taxes  oveV  to  the  charity,  allowing  the 
chafrlryr  to  do.  indirectly  what  it  could  not  do  directly*  without  tax.  As^also 
jifated  .above,* any  large-scale  abuse  of  this  privilege  would  prdbably-=^be 
iconrecteH  by  Inland  RevienCie  or  Parliament.        ■  ^  .  . 

to  suhima^lfHthe  covenajht'^sysitem,  the  advar^tage  to  the-donor  is  ^hat  he 
may  choose  hfs  charity  and  direct  taxpayer  funds  to  the  extent  of  the  basic  tax 
to  subpJement  his  gift.  Frdm  the  point  of  view  if  the  charity,  the  covenant 
procedure  allows  a  certart  amount  of  budgeting  since  legally  committed  i 
pledges  are  assured.  One  of  the  basic  problems  for  a  charity's  administering  its 
cov^g'nants  directly  is  cash  flow:  it  must  submit  evidence  of  the  covenant  to 
fnjand  Revenue,  ^anji  Inland  Revenue  may,  .bec:duse  qf  the  nec«sity  ofl 
assuring  that  donors  Ijave  paid  basic  tax,  hold  up  paymentxjf  tax  to  the  charity 
untjl  the  iindividual  situation  ofj  the  donor  has  been  checked.  In  this'covenant; 
ar.ea  andvwithrespect^.to  reclamation  of  tax 'on  dividends,  interestrand  so 
fbith/'earne^  directly  by  the  charity,  tax  reclamation  from  Inland  Revenue 
may  take  mx  months  to  "two  years,  TF)is.time  factor  underlines  the  usefulness  of 
jiKe  immediate  reclamation  procedure  of  the  Official  Custodian  of  the  Charity 
Coc«mi«ion  ahds)f  the  trustees  of  the  Charjties  Official  Investment  Fund.  It 
hSs^l^Y^  iated  a  need  in  the  7-year  covenant 'area,  which  is  part  of  the 
f^a:  t:i\L^-stabli^hment  of  the  Charities  Aid  Fund  discussed.next. 
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THE  CHARITIES  AID  FUND-A  UNIQUE  INSTITUTIONAL 
APPROACH  TO  PROBLEMS  OF  CHARITIES  AND  DONORS 

The  Chanties  Aid  Fund  is  a  child  of  the  National'Council  of  Social  Service 
and  Its  origins  are  as  unique  as  the  functions  it  performs  and  the  new  role  i 
recently  assumed!  ^  -         .  - 

The  National  Council,  of  Social  Service,  a  conglomerate,  pf  nationa 
voluntary  organizations/is  a  registered  chanty  set  up  in  *1919  It  is  a  policy 
making  body  in  that  it  is  able  to  speak  for*  social  services  organization 
throughout  the  United  Mngdom  Partially  supported  by  the  British  Govern 
ment,  it  still  receives  a  substantial  amount  of  aid-from  member  organization 
and  from  the  general  public^ 

As  an- administrative  body;  the  National  Council  of  Social  Service  does  no 
have  the  same  appeal  jn  rafrSmg  funds  from  the  public  that  is  enjoyed  b 
organizations  such  as  those  forjhe  blind,  the  RSPCA,  or  the  Royal  NatiOna 
Lifeboat  Institution.  Recognizing  this,  the  Charites  Aid  Fund  (CAF)  v^a 
established  in  1924  to^  perform  what  was  seen  as  necessary  services  fo 
charities  and  to'raise  funds  for  the  council.  In  1974  the  Charitie$  Aid  Fund  wa 
reestablished  as  the  Charities  Aid  Foundation  independent  of  the  Nationa 
Cpuncil  The  foundation  continues  the  functions  of  its  predecessor,  th 
Chanties  Aid  Fund,  in  addition  to  undertaking  new  and  expanded  functions 

The  Charities  Aid  Fund  has  performed  four  major  functions  (each  of  whici 
should  be  understood  as  a  part  of  the  CAF's  purposes  as  a  registered  charity  fo 
all  purposes).  '  >  < 

A  major  service  provided  by  CAF  is  its  availability  as  an  intermediar 
between  corporate  and  individual  covenanting  donors  and  the  charities  whicI 
the  donors  wish  to  benefit-  In  our  descripftion  of  the  normal  7-year  covenant 
it  was  pointed  out  that  the  deecf  of  covenant  was  accomplished  by  a  forn^a 
instrument  in  favor  of  a  named  chanty.  The  use  pf  CAF  by  a  donor  avoids  thi 
restriction  on  donors.  By  making  a  covenant  for  the  benefit  of  the  Charitie 
Aid  Fund,  a  donor  is  able  to  estaUish  a  charitable  bank  account  on  which  h 
may  draw  vouchers.  Upon  direction  of  the  donor,  funds  are  sent  by  CAF  to  th 
designated  charity  with  CAF  recommending  that  the  charity  send  a  redeip 
directly  to  the  donor. 

There  are  numerous  advantages  in  using  CAF  as  the  charity  named  in 
covenant,  aside  from  the  flexibility  it  affords  the  donor  in  making  cbntfibt 
tions.  Under  British  Jaw,  only  a  charity  established  in  the  United  Kingdor 
I         n^ay  reclaim  basic  tax^  A  direct  covenant  by  ^-.U.K.  resident  to  a  U  S.  charit 
would  give  the  U.S.  charity  no  benefit  from  the  basic  rate  tax  paid  by  the  U  K 
I     c    donor.  However,  if  the  same  gift  is  mad^through  CAF^nd  the  U  S.  charity 
purposes  are  recognized  as  charitable  uncjtr  British  judicial  concepts, .CAF  i 
able  to  reclaim  tax  and  the  gross  amount  caY  be  paid  over  to  the  U  S,  charit\ 
(This  advantage  of  CAF  is  more  than  acaderfiic  since  this  type  of  drawing  on^ 
CAF  account  is  often  us^d  by  U.K.  donors.)  Another  advantage  is  the 
anonymous  gifts  titat  include  reclaimed  tax  piay  be  directed  through  CAF 
This  could  not  be  the  case  where  a  specific  charity  w&s  named  in  a  coyenani 
.     As  an  example  of  the  .type  of  gift  which  might  be  iftvolved,  a  corporatio 
.  .sensitive  to  shareholder  criticism  would,  if  it  so  desired,  be  able  to  make  gift 
to  Sectarian  bodies  on  an  anonymous  basis  out  of  its  CAF  funds^ 

?ln  the  donor  service  area,  substantial  administrative  advantages  accrue  i 
r  use  of , CAF.  Through  good  relations  with  Inland  Revenue,  CAP  recovers  tax  o 
,         a  near-current  basis,  makmg^gross  amoOrtts  available  for  donor  distributior 
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from  their  accounts.  At  the  end  of  each  year  the  CAF  lists  distributions  to 
Inland  Revepue  and  in  some  cases  th^re  may      questions.^  Jo  cite  one 
example,,  a  "Christian  Sailing  League,"  ostensibly  forme.d  to  instruct  youth  in 
;  the  use  ofsailboats,  turnqtl  but  to  be  a  rather  elaborately  financed  yacht  for 
pirivate  use.  The  •tax  reclaimed  was  replaced  by  the  users  of  thfe  yacht. 
CAF^has  served  as  a  major  champion  for  donors  and  charities.  Thus,  with 
/  respec't  to  the  Finance  Act  of  1973,  CAF  conducted  a  campaign,  including 

distribution  of  over  40,000  leaflets,  working  toward  provision  of  the  transition-  > 
[  al^  tax  relief  for  charities  to  compensate  them  for  loss  of  income  due  to 
reduced  basic  rates  in  the  personal  income  tax  area.  Another  provision  of  the 
^1973  Finance  Act  was  that  annual  submission  of  tax  certificates  for 
^ipvenanted  sums  nobexceeding  15  Pounds  Sterling  a  y^ar  would  no  longer  be 
required.  This  has  been  of  grjeat  Senefit  to  donors,  charities,  and  the  Inland 
I  Revenue  in  that  it  avoids  the  b.urden  of  paperwork  on  perhaps  90  percent  of  all 
;<:cbv^nants  m  the  U.K.* 

In  the  past  the  services  of  CAF  were  available  only, to  donors  who'  agreed  to 
covenant  a  cerfkin  percentage  (normalfy  the  greater  of  3  percent  of  f he  annual 
•coVjenanted  sum  or  1  Pound  Sterling)  to 'the  National  Council  of  Social 
\  Service.  This  intimate  connection  and  trustee  control  was  abolished  on  the 
'  transition  of  CAF  into  the  Charities  Aid  Foundation.  Some  funds  will  probably 
still  flow  .to  the  National  Council  from  general  earnings  of  CAF.  Since  funds 
are  continually  coming  Fo  CAF  from  covenanting  donors  and  since  these  funds 
;  are  only  called  upon  from  time  to  time,  approximately  half  of  covenanted 
,  sums  are  on'^)and  at  any  given  time  and  CAF  is  able  to  invest  these  in*money  \ 
t  market  instruments,  earning  enough  for  provision,  of  its  services -With  some 
surplus  left  over  for  expansion  of  operations^or,  under  the  old  organization^.  ' 
distribution  to  the  National  Council.  With  this  sur|ilus  available;  the  3  percent 
approach  is  likely  to  continue  in  fhe  future  but  the  monies  raised  from  this  will 
probably  be  directed  to  the  Social  Service  Council  which4$- responsible  for 
fdirectinggifts  to  CAF.  ; 

^  •A  second  >riaior  service  performed  by  CAF  is  the  collection  of  covenant  ; 
income  for  the  bedefit  of  specific  charities.  CAF  is  set  up  on  a  well-automated.  ^ 
system  vyhich  makes  it  easier  for  CAF  to  renriind  donors  of  their  covenants  and 
Jo- administer  collection  of  income/Since  there  is  no  "float"  in  this  area  as 
I  there  Is  in  the  direct  donor  covenants  to  CAF,  there  is  a  flat  charge  of  V4 
r  Pound^Sterling  per, account  collected.       *   ^  '  \ 

A,third  major  area  in  which  CAF  has  carried  out  functions  which  one  might 
^Jhave  expected  to  be  lodg^  in  the  Charity  Commission  is  the  collecti6n  and 
publication  of  statistics  on  British  charities.  The  niost  notable' publication  is 
'I  the  "Directory  of  Grant-Making  Trusts"  which  is  relied  on  by  both  donors  and  j, 
\  those  seeking  contributions  for  charitable  purposes  in  particular  areas.  Now 
^  computerized,  thedirectory  is  kept^urrent  on  a  reguUr  basis,  and  CAF  hopes 
^  to  laqd"  reports  giviftg  better 'statistical  information  itn  donatidns  to  British 
:;\charity  than  now  exist* 


fourth  servicfe' provided  by  CAF  is  the  acceptance  of. So-called  "deposit,  ^ 
^accounts"  for  donors.  A  donor  may  be  committed  to  donation  of  a  capital 
;;rarnount  to  charity  but  may  not  be  in  a  position  to  irrevocably  commit  himself 
Zid  the  particular  donee.  A  capital  sum  can  be  placed  with  the  Charities^Ajd 
J'JFund  where  normally  it  will  be  held  on  investi^pent  for  a.  12-month  period  (the 
^  period.durihg  which,  if  the  donor  dies,  the  property  would  be  included  in  his  * 

Restate  and  the  assets  chargeable  with  eSlate  duty),  after  which  it  is  available 
lA^t^^^^fl^^^^^^^^  charity  at  the  direction  of  the  donor.  It  is  the  creation  of  a 
]^'^gir4»art6r  ability  for  cjohors  to  give  capital  amounts  that  generally  represents, the 
f^expansbn  of  purposes  under  the  newly  formed  Charities  Aid  Folindatibn.  The 
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new  foundation  will  continue  to  provide  services  already  provided  by  CAF  to 
donbrs  and  charities  However,  in  addition  to  these  services,  the  foundation 
will  accept  contributions  of  capital  amounts  which  will  be  used  to  fund 
endowments  for  the  benefit  of  a  particular  charity  or  for  such  charities  as  shall 
be  named  from  time  to  ^ime  by  the  donors  or  their  designates  and,  failing 
direction,  to  chanties  designated  by  trustees  of  the  Charities  Aid  Foundation 
itself.  In  essence,  the  Chanties  Aid  Foundation  will  provide  the  services  in^^he 
United  Kingdom  that  a  typical  community  foundation  would  provide  for  a 
local  area  in  the  United  States. 

The  addition  of  new  directions  in  establishment  of  the  Charities  Aid 
foundation  \s  described  m  the  1973  report  of  the  Charities  Aid  Fund  as 
follows.  "Such  facilities  would  be  more  attractive" without, the  legal  costs  of 
establrshment  and  the  administrative  costs  of  operation,  and  the  diversifica- 
tion and  lack  of  expertise  so  often  characterizing  the  small  charitable  settle- 
rfifent."  This  statement  underscores  a  philosophy  which  does  not  become 
evident  in  a  mere  descriptton  of  CAF's  operations.  In  the  past,  CAF  has  been  a 
major  innovator  in  educating'dbndrs.as  to  broader  use  of  the  7-year  covenant. 
CAF's  chief  executive,  J.  D.  Livingston  Booth,  has  beep  active  in  explaining 
broad  use  of  the  covenant  and  his  work  is  the  basis  for  much  of  the  back- 
ground description  of^the  covenant  contained  in  the  income  tax  section 
,^bove.  A  keynote  in  CAF's  aid  to  donors  and  charity  has  been  "activity."  CAF 
does  not  merely  serve  as  a  passive  intermediary,  it  offers  to  donors  under  its 
present  program  covenants  that  meet  their  particular  needs,  amount-of- 
mcome  covenants  for  persons  whose  incomes  are  subject  to  fluctuation,  and 
Various  other  alternatives  for  maximum  use  of^|je  covenant  principle.  It  is 
likeiy*that  this  same  active  role  will  be  contmued'by  the  new  foundation,  the 
objective  always  being  to  channel  the  maximum  aid  to  charity  with  the 
minimum  of  cost. 


BRITISH  ATTiryDES  TOWARD  THE  CHARITABl^  SYSTEM 

From  the  point  of  view  of  the  regulators,  it  seems  universally  assumed  that 
there  are  few  flagrant  abuses  m  the  administration  of  charities  by  charitable 
trustees/Questipns  could  be  raised  about  this  assumption  by  the  Charity 
Commission  an'd  Inland  Revenue  in  ^iew  of  the  sampling  method  of 
inspection  and  1imite(tecrutiny  o^  operations  pf  British  gharities.  It  is  likely 
that  more  reg4jl^f  inspection  of  aloDuntSfwill  take  place  in  the  future  as  the 
registration  process  in  the  Charity  cwwmssion  slows  down  and  staff  become 
available  for  accounts  scrutiny  iri  Liverpool.  The  assumption  of  the  Charity 
Commission  at  this  time  is  that  such  scrutiny  will  reveal  mistakes  due' to 
ignorance  of  parochial  trustees  but  that,  on  the  |whole,  trustees  will  be.found 
to  be  conscientiously  attempting  to  discharge  their  trust  cnjties.  Jnlapd 
Revenue  is  "keeping  its  eye"  on  the  private  settlement  trust  as  a  possible 
development  of  private  foundation  abuse  but  will  probably  continue  its  basic 
assumption  that  all  is  well. 

The  fact  that  the  regulators  believe  there  is  little  fraud  or  "tax  fiddling"  in 
thepresent  system  does  not  Fmply  a  similarly  favotable  judgment  on  their  part 
that  the  British  charitable  system  is  efficient^ Inland  Revenue,^ as  pointed  out 
earlier,  is  not  concerned  with  the  efficiency  concept.  The  Charity  Commission 
IS  concerned  and  has  attempted  on  an.  informal  basis  through  local  reviews 
and  moral  suasion  to  influence  the  attitude  of  trustees  without  attempting  to 
Appear  as  a  super-regalator  One  of  th6  effects  of  the  Goodman  Commission 


;1-  .may  be  to  force  the  Charity  Commission  to  use  more  vigorously  the  powers  it 
has  under  the  1960  Charities  Act  to  force  trustees  of  outmoded  trusts  or  of 

^^^5^ipjBfiicient.sjfcpe  to  modernize. 

Jtom  the  point  lof  view  of  existing  or  future  charities,  it  does  not  appear  to 

;  Jth'e  author  that  much  friction  has  been  generated  befweea  pre-1960  charities 
and  the  Charity  Commission  in  view  of  the' .general  hands-off  proceylural 
methods  of  the  commission.  However,  for'certain  established  charities  and  for 
new  organizations  who  think  they  should  be  charities,,  an  area  of  publicized 

]  antagonism  exists  with  regard  to  the  scope  of  political  activity  afforded 
charitable  organizations.  It  has  been  clear  to  many*charities  operating  in  the 

-  oversea^  areas  that  more  good  could  be  done  by  appropriate  influence  of 
Partiament  to  aid  underdeveloped  areas  than  could  be  donp  Jry  substantial 
fund-raising  or  charitable  efforts.  Many  "political"  organizations  have  solved 
.  the  problem  by  establishing  charitable  funds  for  limited. pu^wses  recognized 
as  such  by  the  Charity  Commission.  The  United  Nations^Association  which  is 
.''not  recognized  as  a  charity  has  an  educational  trust  which  is  so  recognized,  a 
.pattern  not  unknown  in  the  United,States,  This  "political"  argument  appears 
to  be  part  of  the  general  argument  that  a  new  definition  of  charity  should  be 

'  attempted.  This  agai|j  is  an  area  which  will  probably  be  ex'amined  by  the 
jCoodrtian  Commission  and  the  author  is  of  the  opinion  that  the  advantages  of 

.  an  elastic  serpt-iudicial  definition  of  charity  will  prevail  as  it  did  in 

\  Parliament's  final  drafting  of  the  1960  act  despite  recommendations  of  the 

^  Nathan  Committee,  .  /  / 

Aslfor  the  general  public,  there  s*eems  an  almost  universal  faith  that  British 
charitiesi&re  doing  a  good  job  and  that  the  basic  rate  income  tax  exemption 
they  enjoy  is^bt  a  great  burden  on  the  taxpayer.  The-British,  despite.the  lack 

_  of  tax  incentives,  are  likely  to  dig  into  their  pockets  for  victims  of  disasters. 
.  And  the  activities  of  charities  liKe  Oxfam,  which  is  highly  visible  on  a  local 

/  level,  are  well  publicized.  The  commission  receives  complaints  from  the 
public  that  fund-raising  costs  are  too  high,  but  investigation  by  the  commis- 

^   sion  has  revealed  little  abuse  in  this  area.  There  are  some  complaints 
regardifjg  the  exemption  from  property  tax  for  charities,,  but  despite  some 
^  efforts  of  local  authorities  to  curtail  the  exemption,  there  sieems  tOv'be  no 
grbuhdswell  of  ^blic  opinion  that  property  tax  relief  should  be  done  away 

?--with'. '  -  ^  ^  *  •  > 

]      Thus,  in  general,  charity  regulators  and  the  public  seem  to  regaf4  B^'^'sh 

^'  charity  as  a  useful  institution,  not  overly  privileged  and  respeclabf^fserving 
public  Vteeds.  If  anything,  it  appeacs  likely  that  betipf its  afforded  charities^rnay 
vyell  increase  in  the  near  future  ratHer  than  additional  restrictions^being 

^   imposed  on  them.  One  area  that  charities  are  very  likely  to  push  for  will  be  a 
^  reform  qf  value-added  tax  t6  exempt  charities  frorn  collection  and  repqrting. 
With  the  generally  favorable  British  attikide  toward  charities,  they  may  w^ll 

^^cceed.  ,  '       *  ;  •  . 
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V 

THE  FRUITS  OF  BRITISH  EXPERIENCE  FOR  THE  ^ 
UNITED  STATES-A  UNITED  STATES  CHARITY  jCGMMISSION? 


Proposed  Functions  of  a  National  Commission  on  Philanthropy 

At  the  begmnmg  of  this  paper^  we  noted  the  testimony  of  Alan  Pifer  which 
stressed  the  need  for  some  sort  of  supervisory  center  in  the  United  States 
sympathetic  to  the  needs  of  charity.  It  may  be  useful  at  this  point  to  repeat 
,tjne  outliaeof  principal  functions  of  such  a  center  as  described  by  Pifer,  along 
with. an  elaborating  set  of  characteristics  and  fuRCtidns  set  forth  by  John  S. 
Noland  and  Thomas  A.  Troyer  and  described  in  the  d^aft  of  the  report,  "Fed- 
eral Oversight  of  Philanthropy,"  prepared  by  Cinsburg,  Feldman,  and  Bress  for 
the  Commission  on  Private  Philanthropy  and  Public  Needs. 

The  functions  outlined  by  Alan  Pifer  are  as  follows: 

1.  Power  to  determine  charitable  status. 

2.  Maintenance  of  a  central  registec-of  charities  with  listings  in  the  register 
.  being  a  guarantee  of  tax-exemrpt  charitable  status. 

3.  Conduct  of -audit  of  charities.  ,  • 

4.  Assurance  that  legal  standards  applying  t6  charity  are  enforced. 

5.  Issuance  of  advisory  opmfons  with  reject  to  legal  consequences  of  pro- 
posed actions  by  charitable  organizations. 

6.  C^thenng  of  information  and  periodic  publication  of  such  information  on 
activities  and  assets  of  charity. 

7.  Advice  to  Congress  and  the  executive  branch  on  charitable  matters 

/* 

The  Nolan-Troyer  plan  calls  for  a  new  agency,  perhaps  called  the  isiatipnal 
Commission  on  Philanthropy,-  set  up  on  an  S.E.C  model,  supervised  by 
commissioners  appointed  by  the  President  and  confirmed  by  the  Senate  It 
would  have  the  following  characteristics  and  functions:  »       -  • 

1.  The  commission  would  -be  responsible  for  both  the  ruling  and  audit 
functions  now  performed  by  the  Service,  its  determination  th^t  an  organiza- 
tion" meets  the  standards  of  section  501(c)(3)  would  be  conclusive  upon  the 
Service  for, exemption  and  deduction  purposes.  Applicant  organizations 
would  have  a  Statutory  right  of  prompt  access  to  the  Tax  Court  fpr  review  of 
adverse  determinations.  However,  the  Service  would  continue  to  adniinister 
tfie  unrelated  business  income  tax  for  501(c)C3-)  organizations; 

2.  The  commission  would  issue  advance  rulings  on  proposed  transactions, 
receive  annual  information  return!^  and  have  several  regional  offices  from 

..which  field'level  audit  personnel  would  operate; 

^  3.  lnj«cordance  with  its  duties  to  promote  phil^thropy,  the  commission 
would/flBmpile'and  puWish  data  annually  on  philanthropic  organizatidns  anjd 
their  (jpeipts  c^nd  activities,  maintain  a  publicly  available  register  of  all 
exerript  chanties,  anid  advise  Congress  and  the  executive  branch  on  charitable 
matters;  ,      ^  T  ^  i  *  ^ 

4.  The  commission  would  have  the  duty  to  enforce  substantive  standards 
established  by  statute  for  the  vanous[classe$  of  501(c)(3)  organisation^  These 
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nrdards  might  continue  much  of  the  substantive  content  oHhe  1%9  tegis- 
on  for  private  foundations,  and  might  also  direct  the  commission  to  estab- 
\  rules  for  the  uniform  disclosure  to  the  public  of  financial  information  by 
^nizations  making  pubjic  solicitations  for  furuJs;  -  — ;  ' 

L  Sanctions  for  enforcing  the  standards  would  include  civi4  actions  before 
'  U.S>pistrict  Courts  to  invoke  br^d  equity  powers  6\  the  kind  possessed 
the  state  courts  enforcing  state  fiduciary  law.  In  recognition  of  the.states' 
/vers  and  rej^nsibifities  in  regard  to  charity,  the  statute  conferring  such 
/yers  upon  the  federal  courts  would  provide  for  stay  of  the  federal  equity 
fon brqught  by  the  commissfion  if  state" officials  initiate  parallel  state  court 
ion,  with  the  federal  court  then  authorized  only  to  take  action  consistent 
h  any  final  state  court  action,  much  as  the  Treasury  Department  proposed 
the  Ways  and  Means  Committee  Tn  1%9; 

>J  Th^ commission  should  be  nonpartisan,  objective,  fairhinded  and  inde- 
ident  in  its  operations;  and 

^  The  commission  should  be  mantied  both  at  policy  andgtaff  levels  by 
H-trained  individuals  with  the  necessary  educational  Background  and 
^erjencetodeaf  conipetently  with  the  needs  and  problems  of  the  <:haritcLble 

td.-       '  .    ■ '  . 

rhe  basic  reasons  for  transfer  of  the  regulatory  functions' of  the  IRS  taja 
tional  Commission  on  Philanthropy  as  articulated  by  proponents  are 
n,rnarized  in  the  Cinsburg  study  as  follows:  (1)  The  Service's  basic  mission 
axcoHection  means  that  a  charity  is  given  a  low  priority;  (2)  the  IRS  is  not 
ffedby  professionals  with  broad  liberal  arts  background,  which  is  desirable 
Jealing  with  basic  questions  of  definition  of  charity,  and  the  exempt  or- 
ligation  charity  area  is  a  dead-end  for  IRS  or  post-JRS  careers;  (3)  The  IRS 
thot  be  a  leader  in  improved  administration  of  chaHty;  (4)' The  revenue- 
tection  procedures  and/ules  of  the  IRS  do  not  meet  charity  needs,  "the 
►erviSon  of  charities  requires  greater  responsiveness  and,,  gerhaps,  infor- 
lity  in  providing  advice  (general  as  well  as  legal)  to  charitable  organiza- 
tts,  SUCH  as  that  provided  by  the  'British  Charities  Commission'";  (5)  A  new 
fceral  agency  is, needed  to  fulfill  functions  not  performed  by  the  states  in 
ieryisron  or  charities.  '  ^ 

rhe  Cinsburg  study  contains  an  extensive  and. useful  analysis  of  ^the 
igressional  badfeground  and  details  of  the  statutory  esfablishment.  of  the 
iistant  Commissioner  (Employee  Plans  and  Exempt  Organizations]  und6r 
'  Employment  Retirement  Income  Security  Act  of  With  the  promise  of 
>idanceof  procedural  delays  and  the  upgrading  of  "personnel  under  the  new 
itstant  Commissioner,  and  from  analysis  of  past  internal  Revenue^rvice 
formance  in  the  exennpt  organization  area,  the  Cinsburg  stiidy  concludes 
it  there  should  be  no  transfer  of  IRS  functions  to  a  new  hatlonat  cbmfkis-^ 
ri.  The  IRS  has  been  able  to  expand  the  charitable  concept,  and,  perhaps; 

:ause  the  charitable  definition  function  is  a  small  part  of  a  basic  ncln- 
ofpgicat  bureaucracy,  the  expapsion  has  taken  place  with  little  advepe ' 
jlicjpeaction.  Thej:crn elusion  of  the  Cinsburg  study  is  further  buttressed py 
J9&^^J^^^^^  ^>^^^  tax  collection  and  the  making  of  the  exempt  status 
Mj^rfStibp  establishing  the  right  of^the  char  ty  to  be  tax  free  and  the  right 
tfie  dpriof  for  a  charitable  contribution  deduction.  .  ^ 

^fr^fieaySon^'  more  fully  stated  below,  I  would  ;agree  entirely  with  the 
Illusions  of  the  Ginsburg  study^as  far  as  they  go.  To  return  to  the  principal 
son? articulated  by  proponents'of  a  national  commission,  as  summarized 
^!ye,^the  IRS  in  the  past  may  have  been  slow' in  acting  on  charitable  status 
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but  in  general  jt  has  appeared  to  me  as  a  practitioper  and  I  think  the  public 
believes'lhat  except  m  rare  instances,  the  IRS  trie|1^  be  fair  within  the  context 
of  the  statutes  it  is  required  to  administer  I  shar^^the  ^onceraof  the  Ginsburg 
study  that  the  present  system,  which  dpes  fi  good  job  and  v^ich  promises  to 
do  a  better  job  under  the  new  ^sswtant  Commissioner,  is  preferable  to  the 
creation  of  a  new  bureaucracy  for  tHe  qualification,  audit,  and  examination  of 
charities  whose  character  can  not  be  determined  at  this  time. 

'  While  somewhat  anticipating  the  discussion  below,  it  shduld^be  pointed  out 
that  the  Charity  Commission  Nn  Britain  was  not  a  new  organization 
supplanting  the  functions  of  the  tax  authorities.  The  Charity  Commission 
under  the  1960  act  was  much  more  a  stronger  body  CQf<tinuing  the  activities  ol 
the  Charity  Commission  under  the  1853  act.  The  regist{ation  of  charities  under 
the  1%0  act  was  aimed' at  establishing  the  constituency  of  the  Charity 
Commissioji  whose  interests  were  to  be  promoted  and  served  by  the  commis- 
sion.  The  provision  of  section  4  of  the  1960  act  creating  the  presumption  that 
a  registered  charity  was  a  charity  for  all  purposes,  including  tax,  was  not  the 

*  introduction  of  a  novel  concept  into  British  law  In  Commissioners  for  Spedai 

'  Purposes  of  the  Income  Tax  v.  Pemsel,  [18911  A.C.  531,  it  was  held  that  the 
meaning  of  "charity"  applied  by  Courts  of  Equity  in  adn^inistering  and  en- 
forcing trusts  applies*  equally  for  the  purpose  of  applying  income  ta> 
legislation.  Institution  of  the  1960  Charities , Act  by  Parlrament  simpiv 
transferred  responsibility  for  designation  of  an  organization  as  charitable  tc 
the  Charity  Commission.  The  basic  definition  of  what  constitutes  a  charitable 
organization  was  not  changed.  ^ 

Turning  back  to  the  Ginsburg  study,  its  negative  conclusion  with  respect  tc 
transflfer  of  IRS  functions  to  a  new  national  commission  does  not  answer  the 
artiiulatec)  arguments  of  proponents  of^  national  commission  as  to  the 
inability  of  the  IRS  to  givtg  positive  advice  to  charity  and  to  fill  the  vacuum  lefi 
by  failure  of  the  states  tasupervise  charities.  While  I  can  believe  that  the  \Rl 
is  fair  in  determination  ofrharitable status  and  efficient  in  enforcement  of  the 
revenue  laws  (including  Ithe  regulatory  functions  imposed  on  the  IRS  b^ 
chapter  42  taxes  introduced  by  the  Tax  Reform  Act  of  1969),  I  find  it  difficult 
to  believe  that  auditing  agents  of  the  IRS,  eyeri  as  reconstituted  under  the  nev 
Assistant  Commissioner,  are  going  to  take  on  the  function  ofgiving  positive 
advice  to  charities  or  of  advising  them  as  to  their  charitable  trust  responsibil 

.  ities  under  state  law.  ^  * 

Summarizing 'flie  ^Ginsburg  study  conclusions,  I  *would  agree  whole 
heartedly  that  pres^ent  IRS  fuqctions  should  be  retained  in  the  IRS.  But  I  be 
lieve  the*  fs 'still  room  faf  po^ive  action  to  assist,  rather  ihan  control 
charities  Snd  that  the  IRS  is  an  in^propriate  body  for  such  assistance 

I 

In  Search  of  a  Function  for  a  National  Commission  on 
Philanthropy-The  Charity  Commission  Example 

Those  who  testified  bfefore  the  Senaje  Finance  Committed  in  October  197; 
in  favor  of  establishing  a  national  commission  clearly  had  id  mind  somethini 
like  the. British  Charity  Commission.  I  would  submit  ttfat  many  of  th( 
functions  of  the  Charity  Commission  would.be  undesirable  unnecessary,  o 
'  inappropriate  functions  of  a  National  Commi$sioa  on  Philanthropy  in  thj 
United  States^  I  would  further  submit  that  any  adoptionfof  those  Xharit 
Comnlission  ifunctions  that  are  cpnsideced  useful  will  have  tg  take  account  o 
institutional  and  attitudihal  differences  between  the  two  countries 
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Charity  Commission  Purposes  Considered  Undesirable 
for  the  Ujiited  Statcs. 

,rjReistrictions  on  real  property 'transfers.  As  ^described  in  this  paper,  the 
€j[>arity  Commission,  both  pre-1960  and  post-1960,  is  required  to  approve 
most  real  property  transfers  by  charities.  The  rationale  is  simple  the  govern- 
ment body  knows  best.  I  have  little  doubt  that  U.S.  charitable  trustees  would 
not  look  with  favor  on  adoption  of  this  part  of  the  British  system. 

.  » 

Strict  trust  in  solicitations.  Perhaps  because  of  the  quasi-judicial  attitufle 
which  characterizes  the.gharity  Commission  and  a  rather  strict  trust  theory  in 
court  decisions,  the  Charity  Commission  tends  to  impose  rather  strict  and 
narrow  trust  requirements  on  British  charities.  If  funds  are  raised  for 
promotion  of  the  arts  in  Brighton,  such  funds  may  not  be  us^d  for  the  same 
purpose  in  Bath,  if  funds  are  raiseiWbr  promotion  of  ballet,  they  may  not  be 
used  for  orchestral  concerts.  I  amiiot  at  all  sure  that  technically  the  United 
States  raw  is  that  different  frorj^British  la^w  in  this  charitable  trust  area.  I  am 

,  sure  as  a  practitioner  and  observer  of  charitable  entities  that  if  the  trustees  of  a 
section  501(c)(3J  nonprofit  Corporation  decideb  to  change  their  purposes  to 
the  extent  given*in  the  two  examples,  they  would  make  proper  application  to 
the  tax  authorities  and  would  probably  never  think  of  going  to  the  courts  or 
worrying  about  restrictions  imposed  by  the  Attorney  General.  Thi^  is  not  to 
say  that  some  aid  in  the  cy  pres  or  charitable  deviation  of  purpose  area  may 
not  be  needed  by  U.S.  charities.  I  do  submit  that  the  extremely  strict  trust 

^concept  of  the  British  system  would  be  an  undesirable  attitude  to  import  into 
the  U.S. 


Functions  of  the  Charity  Commission  Considered  ^  ^ 
Unnecessary  for  the  U^. 

While  I  cannot  speak  with  .authority  on  East  Coast  practice,  I  believe  we 
have  little  cause  for  a  U.S.  statutory  attack  on  the  redempticJn  of  rent  charges 
,in  the  charitable  area.  Without  the  substantral  ancient  charity 'history  of 
Britain  and  with  a  more  practical  view  of  the  scope  of  charitable  trust  powers 
in  the  United  States,  a  National  Commission  for  Philanthropy  would  be  .likely 
to  spend  little  time  on  trusts  for  penitent,  prostitutes  or  other  outmoded 
functions,  the  reform  of  trust  instruments  in  this  area  occupying  a  great  many 
man-years  of  the  charities  division*  of  the  CharityCorfimisiion .  As  outlined  in 
the  bddy  of  this  paper,  an  extremely  useful  fundtion  of  Jhe  Charity  Commis- 
sion.is  performed  thi^ough  its  Official  Custodian.  The  vesting  of  title  in  the 
Custodian  prevents  the  need  for  transfer  of  title  with  changes  in  ^:harity 
trustees.  This  could  Ue  a  useful' function  in  the  United  States,  but»my  impres- 
sion is  that  a  substantial  majority  of  charities  in  tne  United  States  operate  as 
nonprofit  corporations  fo^  which  transfer  of  securities  and  other  property  is 
^^.relatively  expeditious.  A  major  useful  fur  ction  of  the  Official  Custodian  in 
^  JSritain,  directly  and  through  investmeni  of  assets  Jn  the  Charities  Official 
Investment  Fund,  is  to  remit  income  of  c\  arities  to  them  free  6f  withholdin 
.ti>{.j,Without  the  withholding  cibncept  in  he  United  States,  this  rationale  fbl 
the JGustodian  function  does  not  exist.,      ,  .         ,  > 


]  Charity^pmmissioii  Functions  Possibly  Useful  to  the  U.S. 

.  "  Power  fo  determine,  charitab^  status  of  exempt  bodies  and  duty  to  submit 

V — ^^^'^  out  above, Jr  would  /agree  with  the  conclusion  that  tjiis 
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exemptkm  and  audit  function  should  remain  with  the  IRS.  The  comparison  of 
*'a  proposed  system  in  the  U  S  that  would  give  regulatory  powers  to  a  national 
commission  with  the  Charity  Commission  misunderstands^the  functions  and 
attitudes  of  the  Charity  Commission.  The  Charity  Commission  does  not  see 
itself  as  a  super-controller,  its  audits  of  accounts  have  been  sporadic  and  its 
•  powers  to  forc^charitable  trustees  to  come  to  the  commission  have  not  been 
exercised  The  whole  appro^  of  the  Charity  Commission  is  low>key  moral 
suasion,  premised  on  gainirtg  the  confidence  of  its  charitable  constituents  and 
on  the  clearly  stated  assumption  that  no  substantial  abuses  exist  in  the 
charitable  area  While  many  feel  that  the  LLS.  Tax  Reform  Act  of  1969  was^an 
overreacybn,  it  is  unlikely  that  examinafon  and  control  of  the  kinds  of 
'activities  that  Congress  proscribed  in  1969  could  be  carried  out  in  the  informal 
ways  used  by. the  Charity  Commission. 

Whatever  the  pros  and  cons,  close  surveillance  of  reports  regularly 
submitted,  with  pena^t^es  for  non-reporting,  will  remain  the  ord^r  of  the  day 
in  the  United  States  The  Charity  Commission  is  sinrfply  ndt  a/i  appropwiate 
model  for  this  kind  of  activity^  nor,  it  can  be  added,  is  Inland  Revenue.  Again, 
,  faith  in  the  •systenri  helps  to  exptefij^the  beliet-  that  present  levels, of 
inforrfiation  received  by  Inland  H^vrfW^^Britairi  are  sufficient  to  keep  it 
apprised  of  substantial  charijges^' Me^^l^  and  to  regulate  activities  of 
charitable  bodies  The  system  in  ^n|Wid'1s^|)Qfe,of  dual  registration,  with 
responsibilities  held  by  the  Charity  Com  miss i^l^AJ'afaAd  Revenue.  There  is 
no, doubt  in  the  minds  of  both  regulators  that  It^a^d  R^nue  has  the  ultimate 
^  responsibility  for  assuring  that  tax-exempt  income  received  by  charities  goes 
jr    to  tax-exempt  purposes. 

Registration  of  charities.OAs  pari  of  our  argument  ag2^inst  transfer  of  IRS 
functions  to  a  national  comVmssion,  thejconcept  of  a  registration  by  such  a 
^commission  which  would  guawntee  ta>cexemption  also  is  rejected.  Tnis  is  not 
to  say  that  some  sort  of  registration  ancT  publicity  function  might  not  be  useful 
in  the  United  States.  In  Britain  the^Gnarity  Commission's  index  of  charities  is 
vyidely  available,  but  the  directory  of  grant-making  trusts  and  other  informa- 
-  tion  provided  by  the  Chanties  Aid  I^und  is  it  seems  much  more  useful  to 
prospective  donors  and  to  organizations  seeking  funds  from|thariti6's  than  the 
index fil^  of  the  Charity  Commission  In  like  manner,  in  the  United  States  the 
Council  on  foundations,  the*  Foundation  Center,  and  The  -^American 
Association  of  fund-Raising  Counsel  have  developed  a  good  bit  of  very  useful 
information  on  charities'  Sharing  the  view  of  writers  of  other  papers  for  the 
.—Commission  on  Private  Philanthropy  and  Public^eeds,  I  fefel  there  is  a  sub- 
stantial purpose  to  be  served,  for  which  expenditure  of  public  funds  is 
justified,  in  trying  to  obtain  and  organize  mater[4l  available  but  unassembled 
in  the  Internal  Revenue  Service. 


J. 


Loca 


review.  A  substantia 


hope  in  the  minds  of  those  drafting  the  i960 
charitit  s  act  was  that  British  charities  would  be  encouraged,  to  'pool  fiheir 
resources  and  establish  wor:hwhile  projects  on  a  local  basis.  I  am]  not 
cony.in  :ed  that  there  is  not  sl  bstantial  dupIicatioQ  or  mutual  help  that  might 
b(?given  charities  wilh  common  or  coiUplerrientary  purposes  if  information 
existed  to  make  U  S,  charities  aware  of  each  other  andjof  common  goals 
which  might  be  served, by  Cooperation.  This  could  be  a  useful  ancillary 
outcome  of  information  gathering  and  dissemination  by  a.  national  com- 
mission'   .  ^  ^  .  .  ^ 


General  supervision  of  charitable  activities*  As  opposed* to  the  British. 
;  system  f9r  England  a*nd  Wales,,  we  must  operate  in  the  United  States  within 
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e  context  of  50  sovereign  states,  each  theoretically  awmng^fee  wise  use  of 
laritable  assets  within  its  borders..  As  made  clear  9^.llhe  report  ©f  the  Ohio 
torneyCeneral  to  ^is  Cnmmission,  exercise,  of  siifete  state  'powers  is  only 
eoretital  in  the  vastjoajprity^of  cases.  There  are  exceptions.  The  California 
tOmev."Cifheral  examines  carefully  annual  reports  submitted  to  it. 
dependern  of  any  tax  considerations,  questions,  will  be  raised  promptly  on 
?taits  of  charitable  activities,^  including  requirenient  for  distributions  where 
cumulations  seem  excessive  and  requirements  th^  idle  funds  be  kept  in 
tepest-bearing  accounts.  The  California  Attorney TJeneral  is  also  interested 
and  helpful  with^respectto  proBlems  facing  charities  in  the  areas  of  cv  pres 
id  deviation,  a  reasonable  course  of  action  for  changebeing  approved  by  his  ^ 
f  ice  on  a  very  informal  basis. or,  where  it  is  felt  wise,  solved  by  joint  applica-  « 
>n  of  the  charity  trustees  and  the  Attorney  General  to  the  courts.  In  states 
^e.re  this  sort  of  activity  and  interest  is  not  evidenced  there  may  be  grounds 
r  assistance  by  a  national  commission,  which  musfbe  tempered  so  as  not  to 
Bcourage  the  good  job  bei^  done  by  the  few  states  which  take  these  matters 
riousfy  yvhile  encouraging  better  $ystems  in  other  states,.  !  ' 

Advice  to  trusted.  Tb^  advisory  function  of  the  Charity  ComnTi^sion  is 
^rhaps  one  of  its  most  useful  functions,  in  aiding  charity  ./By  law,  such  advice  , 
sures  a  trusty  against  liability Aunles^iih^^dyice  given,js  overturned  by  the 
>urt.  In  the'^United.  Statev/<rith  uneven  supervision  and  assistance  pf  , 
larities  at  the  state4evel,  ttT^ort  of  advisory  function  could  bei-a  useful  one 
a  nationaf  level.  Again,  where  the  question  is  one  of  state  layy^.the  attorney 
meral  or  appropriate  state  body  might  be  given  a.certan  period  of  time  tq 
sume  jurisdiction.  Advice  need  not  be  restricted  to  what  are  essentiajly  state  '  ^ 
raritable  trust  questi^^ns.  The  new  restrictions  of  chapter  42  of  the  Internal 
avenue  Code,  pu^  charitable  trustees  in  jeopardy  in  many  situations  where 
e  Internal  Revenue  Service,  because  x>f  its  general  policy  against  ruling  on 
Ctual  issues,  may  either  not  issue'a  ruling  or  be  extremely  slow  in  respond- 
g.  It  appears. to^e  that  an  agency  outside  the  Internal  Rpvenue^  Service 
hied  coufd  give>dvrce  to  trustees  .bmdihg  for^trust  andtax^purposes  would" 
an  .extremrely  useful  institution.  *  -  ■  ■ 

PdbMcity  and  advice  to  the  lawmakers.  It  lias  been  pbirited  out  that  the  .  ^ 
larity  Commission.in  its  annyaJ  reports  and  tty  direct  corj;espondenqe,wfth...  1" 
laritable  trustees  attempts  tb.ke^  them  current  on  nationajMegi^W^" 
ipHcabl^to  charities.  The  Charity.Commissior,  as  part  of  goyelrnm^nt/has 
fen  encouraging  to  groups  lobbying  with  Parliahient  for  legislation  favorable 

charity  but  has  not  itself  beconi^  involved'  The  Charities  Aid  Jund  an<^ 
her  independent  or  semi-indepepdent  bocjies  have  been  more  yigorbus  in  , 
is*  area.  I  believe  there  is  much  good  to  be  done  in^ establishment  .of  a 
itional  commission  if  one  of  its  functions  included  information  gathering, 
>t  just  Information  about  charities  and  their  pdrposek^ut  infi^matiop  us^ui 

dharittes.  (For  example,  a  new  charity  is  established  to  att^  a  pdrticulaj^ 
cal  problem  in  the  mental  health  area.  What  staU  or  fed^l^al  ^anti  are.^ 
^ailabfe?  With  a  good  dearo"^^-'---'-  — ^  —       .L^..^ii^  .u- i.:-^  ^ 
question  can  be  found.)  jf 

Itional  commission,  the  complL^,^ — «  ...w  ^^f^.w^.^v^,  *v.;v^.-^ 

san  th^  IRS  for  reporting  pnoblerns  of  charities  to  Congress  and  ttie'^|te'2^rve 
anch.  Finally,  if  a  national  confirnissjon  were  well  publicized  it  cq^^d^dwce 
e. British  Charity  Commission,  hh^  a  focal  point  for  comments  on  ah»(;jS^  . 
aints  about  charitable  activities.  \  .  •      '^.^4-  * 

Sol>«*^^<^^  control.  The  Charity  6ommiskion  may  encourage  other  gn^ftps 
:C'tUn  f  A^  naKCouncil  of  Social  Service  '\h  the  establisbrnpht  of  guidelri<es  ' 
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for  solicitation.  However,  the  Charity  Commission  is  not  itself  involved 
directly  in  controlWng  solicitation,  this  being  handleci^by  the  Home  Office 
and/orjocal  police  authority.  If  a  national  commission  is  to  be  formed  in  the 
United  States,  I  would  agree  with  othejS.(the  Cinsburg  study,,  fop  example) 
c  that  the  solicitation  control  authority  shfcyld  be  housed  in  a  body  other  than 
the  CQnifnission.  Such  a  commission  snould  be  an  assisting  body,  not  a 
controlling  body.  '         '  »  ^ 

;  Recommc^ndations  for  a  National  Commission 

For  reasons  discussed  above,  I  would  recommend  against  the  transfer  from 
the  Internal  Revenue  Service  of  exemption  definition,  audit,  and  compliance 
function^  with  respect  to  section  501(c)(3)  organizations. 

I' would  strongly  recommend  the  establishment  by  Congress  of  an  organiza- 
tion with  a  limited  life  of  perhaps  three  years  and  funded  to  carry  out  the 
following  initial  functions:  . 

1,  The  premise  of  every  student  of  charitable  activities  in  the  United  States, 
whether  the  author,  this  Commission,  the  executive  branch  or  Congress,  is 
that  We  simply  do  not  have  sufficient  information  about  charitable  activities 
to  make  informed  judgments  about  their  operatiQns,  problems,  abuses,>and 

•  what  actions  by  government  are  necessary.  Taking  as  a  model  the  Foreign 
.  ^  Investment  Study  Act  of  1974  (P.L.  93-479),  there  should  be  established  a 

National  Commission  on  Philanthropy  which,  with  force  of  law  for  non- 
compliance, would  be  authorized  to  obtain  a  complete  sample  of  all  section 
501(c)(3)  active  organizations  on  file  with  Internal^evenue^Service,  The  act 
establishing  the  commission  would  authorize  submission  of  a  questionnaire  to 
these  charities,  which  would  seek  information  on  source  of  donatipns,  use  of 
funds  and  other  statistical  information,  on  problems  under  local  law.^in 
Int^nal  Revenue  Service'relations  or  with  revenue  law  compliance,  ana  on 
areas  where  the  assistance  of  a  permanent  national  body  for  aiding  charities 
might  be  useful.  >     .  ,  « 

2.  The  act'Stablishing  the  national  commission  would  assure  access  of  the 
commission  to  all  records  of  the  Internal  Revenue  Service,  subject  io 
appropriate  mdividual  disclosure  safeguards.  "  "        •     ~  ' 

3/  The  act  wb^uld  aukjorize  a  surv^  of  the  attorney  g^eral  or  appropriate 
body  of  each  state,  the  District  of  Columbia  and  the  other  U.S.  controlled 
areas  for  the  purpose  of  further  studying  application  of  charitable  trust  super- 
vision and  assistance  at  the  local  level.  In  this  survey,  the  reaction  of  local 
authorities  to  a  supplementary  national  systeni  of  assistance  and  aclvice  or  a 
-  preemptive  national  ^system  would  be  explored. 

4.  As  part  of  the  questionnaire  requesting  information  on  needs  of  charities 
or  through  independent  studies,  the  national  commission  would  explore  the 
need  for  (a)  a  national  registry  of  charities  by  geographical  area>  size; 
charitable  functions  served,  ,4na  such  other  information  which  charities-or 

•  potenliat grant  recipients  might  find  useful,  (b)  a  mechanism  for  encouraging 
cooperation  between  cjnd/or  anr^algamation  of  assets  of  charities  with 

,  conf^mon  goals,  (c)  in  the  area  of  cypres  or  deviation  from  purpose,  assistance 
to  charities  through  national  legislation  which  preempts  or  complements  state  , 
law;  (d} advice  from  a  mtidnal  commission,  binding  for  trust  and  tax. 
purposes,  with  respect  to  correct  action  ofrharitable  trustees  within.the  terms 
of  th^ir  trusts  anicfc  with  respect  to  the  ffeedoTTTqlSHiM^  actions  from  ^ 
chapter  42  taxes; .l^e)  information  vyhich  could  or  should  be  nte^de  available  to 
Q  Harities  through^a  national  clearing-house:   /  / 
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Finally,  the  commission's  studies  should  seek  to  determine  the  proper  con- 
stitution of  a  permanent  Rational  commission  established  for  any  or  all  of  the 
above.purposesT  Should  this  body  be  active  in  promoting  legislation  for  the 
benefit  of  charities  generally?  How  will  smaller  charities  assure  themselves  a 
voice  with  respect  to  their  problems? 

Within  a  specified  tirne  established  by  the  act  setting  up  the  national 
commission,  the  comhriission  would  report  back  to  Congress  with  the  results 
of  ift  studies,  a  statistical  picture  of  charity  and  charitable  objects,  and  its 
recommendations  as  to  whether  a  perman^t  national  body  should  be  estab- 
lished cind,  if  so,  its  recommendations  as  to  the  form  and  constitution  of  such 
riational  body.  .     *  - 

Perhaps,  if  the  above  recommendations  are  implemenigd  in  their  jDresent  or 
varied  form,  we  may  succeed  in  establishing  an  effectiven^tional  body  aimed 
primarily  at  assisting,  rather  than  controlling  and  punishing,  U.S.  charity.  OfL 
the  other  hand,  a  possible  conclusron  of  an  exploratory  study  may  be  thclt 
there  is  no  justification  for  establishment  of  a  permanent  national 
commission. 

Whatever  the  Outcome  gf  recommendations  with  respect  to'  a  National 
Commission  on  Philanthropy,  there  appears  to  be  general  agreement  that  the 
IRS  will. continue,  perhaps  more  efficiently  and  with  an(eye  to  the  value  of 
charity,  under  the,  new  office  of  the  Assistant  Commissioner,*  the  function 
presently  performed  by  it.  Taking  this  as  a  given,  my  last  recornmendatipn 
would  be  the  establishment  within  the  IRS  of  an  Ombudsman  whose  sole- 
furiction  would  be  the  investigation  and  prosecution  of  complaint^  from 
charities  administered  by  the  Internal  Revenue  Service. 

In  outlining  areas  where  I  believe  a  national  commission  could  be  useful.  I 
,  have  stressed  that  such  assistance  functions  do/iot  appear  appropriate  to  the 
IRS  4n  Jhe  context  of  its  tax  and  regulatory  responsibilities.  It  does  appear  to 
m%  however,  that  charities  have  the  right  to  insist  thaf  JRS  -carry  out  its 
Junctions  efficigntly-and  faifly  and  that  .it  be  aware  of  and  investigate 
instances  where  tRSse^^ulateid  by.it  feel  that  standards  of  efficiency  and 
fairness  are  not  met.  ^ 
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